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JANUARY  TERM,  1834. 


Waltbb  Dunk  et  al.^  Appellants,  v.  Hsnbt  Clarke  el  al. 

Jurisdiction, 

The  oomplainants  filed  their  bill  in  the  circuit  court  of  Ohio,  praying  for  an  injunction  to  a  judg. 
inent  in  an  ejectment,  and  for  a  conyeyance  of  the  premises ;  all  the  oomplninante  were  resi- 
dents in  the  state  of  Ohio,  and  so  were  the  defendants ;  the  judgment  was  obtained  in  the  circuit 
court  bjT  G.,  a  citizen  of  Virginia,  and  the  defendant  Glarlie  held  the  land  recovered,  under  the 
will  of  O.,  in  trust. 

No  doubt  is  entertained,  that  jarisdiction  may  be  sustained,  80  far  as  to  stay  execution  at  law 
against  D. ;  hn  is  the  representative  of  Graham,  and  although  he  ia  a  citizen  of  Ohio,  yet  this 
fact,  under  the  circumstances,  will  not  deprive  this  court  of  an  equitable  control  over  the  judg- 
ment; but  beyond  this,  the  decree  of  this  court  cannot  ex  tend.  ^ 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction,  and  no  change  in  the  residence  or  condition 
of  the  parties  can  take  away  a  jurisdiction  which  has  once  attached.  If  G.  had  lived,  the  cir- 
cuit court  might  have  issued  an  injunction  to  his  judgment  at  law,  without  a  personal  service 
of  process,  except  on  his  counsel ;  and  as  D.  is  his  representative,  the  court  may  do  the  same 
tiling,  as  against  him.  The  injunction  bill  is  not  considered  an  original  bill  between  the  same 
parties,  as  at  law ;  but,  if  other  parties  are  made  in  the  bill,  and  different  interests  involved,  it 
must  be  considered,  to  that  *extent  at  least,  an  original  bill ;  and  the  jurisdiction  of  r  ^^ 
the  circuit  court  must  depend  upon  the  citizenship  of  the  parties.  *- 

Several  persons  are  made  defendants  who  were  not  parties  or  privies  to  the  suit  at  law,  and  no 
jurisdiction  as  to  them  can  be  exercised,  by  this  or  the  circuit  court ;  but  as  there  appear  to  be 
matters  of  equity  in  the  case,  which  may  be  investigated  by  a  state  court,  it  would  be  reason 
able  and  just,  to  stay  all  proceedings  on  the  judgment,  until  the  complainants  shall  have  time 
to  seek  relief  from  a  state  court 

Appeal  from  the  Circait  Conrt  of  Ohio.  This  case  was  submitted  to 
the  court  as  a  question  whether  the  court  had  jurisdiction  in  the  same  ;  and 
was  also  argued  at  large  upon  the  merits  and  the  law,  by  Staiiberry  and 
JShoififf,  for  the  appellants  ;  and  by  Corwiriy  for  the  appellees. 

The  only  question  decided  by  the  court  was  upon  the  jurisdiction  ;  and 
the  arguments  on  the  law  and  facts  of  the  case  are,  therefore,  necessarily, 
omitted. 

1 8.  P.  Freeman  v.  ilowe,  24  How.  451 ;  Dunlap      Barclay,  8  Bl.  G.   C.    250 ;    Jones  v,  Andrews. 
9,  Stetson,  4  Mason  849 ;  St  Luke's  Hospital  v.     10  Wall.  827 ;  WiHinms  v.  Byrne,  Hempst  472. 

's  Pet.— 1  1 
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McLEAKy  Justice,  delivered  the  opinion  of  the  court. — This  suit  was 
brought  into  this  court,  by  an  appeal  from  the  decree  of  the  circuit  court 
of  the  United  States  for  the  district  of  Ohio.  The  complainants  in  the  court 
below  filed  their  bill  praying  for  an  injunction  to  a  judgment  recovered 
against  them  in  an  action  of  ejectment,  and  to  obtain  a  decree  for  a  con- 
veyance of  the  land  in  controversy.  All  the  complainants  are  residents  of 
the  state  of  Ohio,  and  so  are  the  defendants.  The  judgment  at  law  was 
obtained  by  Graham,  a  citizen  of  Virginia,  but  who  has  since  deceased  ;  and 
the  defendant,  Walter  Dunn,  holds  the  land  recovered,  in  trust,  under  the 
will  of  Graham.  On  this  state  of  facts,  a  question  is  raised,  whether  this 
court  has  jurisdiction  of  the  cause.  This  question  seems  not  to  have  been 
made  in  the  circuit  court. 

No  doubt  is  entertained  by  the  court,  that  jurisdiction  of  the  case  may 
be  sustained,  so  far  as  to  stay  execution  on  the  judgment  at  law  against 
Dunn.  He  is  the  representative  of  Graham  ;  and  although  he  is  a  citizen 
of  Ohio,  yet  this  fact,  under  the  circumstances,  will  not  deprive  this  couit  of 
^     ,     an  equitable  control  over  the  judgment.  *But  beyond  this,  the  decree 

J     of  this  court  cannot  extend. 

Of  the  action  at  law,  the  circuit  court  had  jurisdiction  ;  and  no  change 
in  the  residence  or  condition  of  the  parties  can  take  away  a  jurisdiction 
which  has  once  attached.  If  Graham  had  lived,  the  circuit  court  might 
have  issued  an  injunction  to  his  judgment  at  law,  without  a  personal  service 
of  process,  except  on  his  counsel  ;  and  as  Dunn  is  his  representative,  the 
court  may  do  the  same  thing,  as  against  him.  The  injunction  bill  is  not 
considered  an  original  bill  between  the  same  parties,  as  at  law  :  but  if  other 
parties  are  made  in  the  bill,  and  different  interests  involved,  it  must  be  con- 
sidered, to  that  extent  at  least,  an  original  bill ;  and  the  jurisdiction  of 
the  circuit  court  must  depend  upon  the  citizenship  of  the  parties. 

In  the  present  case,  several  persons  are  made  defendants  who  were  not 
parties  or  privies  to  the  suit  at  law,  and  no  jurisdiction  as  to  them  can  be 
exercised,  by  this  or  the  circuit  court.  But,  as  there  appear  to  be  matters 
of  equity  in  the  case,  which  maybe  investigated  by  a  state  court,  this  court 
think  it  would  be  reasonable  and  just,  to  stay  all  proceedings  on  the  judg- 
ment, until  the  complainants  shall  have  time  to  seek  relief  from  a  state  court. 
And  the  court  direct  that  all  proceedings  be  thus  stayed,  and  that  the  decree 
of  the  circuit  court  be  modified  so  as  to  conform  to  this  view  of  the  case. 

This  cause  came  on  to  be  beard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  and  was  argued 
by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court,  that 
in  the  present  case  several  persons  are  made  defendants  who  were  not  par- 
ties or  privies  to  the  suit  at  law,  and  that  no  jurisdiction  can  be  exercised 
by  this  or  the  circuit  court ;  but  as  there  appear  to  be  matters  of  equity  in 
the  case,  which  may  be  investigated  by  a  state  court,  this  court  think  it 
would  be  reasonable  and  just,  to  stay  all  proceedings  on  the  judgment,  until 
the  complainants  shall  have  time  to  seek  relief  from  a  state  court,  and  they 
so  order  and  decree.  And  the  court  further  order,  that  the  decree  of  the 
oircuit  court  be  reformed,  so  as  to  conform  to  the  opinion  of  this  court. 
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*JoHN  Stbatton,  Appellant,  v.  Leonard  Jabvib  and  C.  H.  H. 

Bbown,  Appellees. 

Salvage. — Appeal, 

A  libel  was  filed  in  the  district  court  of  Maryland,  for  a  salvage  service  performed  by  the  libel- 
lant,  the  master  and  owner  of  the  sloop  Liberty,  and  by  his  crew,  in  saving  certain  goods  and 
merchandises  on  board  of  the  brig  Spark,  while  aground  on  the  bar  at  Thomases  Point  in  the 
Chesapeake  Bay;  the  goods  were  owned  bv  a  number  of  persons,  in  several  and  distinct  rights ; 
and  a  general  claim  and  answer  was  interposed  in  behalf  of  all  of  them,  by  Jarvis  k  Brown 
(the  owners  of  a  part  of  them)  without  naming  who,  in  particular,  the  owners  were,  or  dis- 
tinguishing their  separate  proprietary  interests. 

This  proceeding  was  doubtless  irregular  in  both  respects ;  Jarvis  k  Brown  had  no  authority, 
merely  as  co-shippers,  to  interpose  any  claim  for  other  shippers  with  whom  they  had  no  privity 
of  interest  or  consignment :  and  several  claims  should  have  been  interposed  by  the  several 
owners,  or  by  other  persons  authorized  to  act  for  them  in  the  premises  ;  each  intervening  in 
his  own  name  for  his  proprietary  interest,  and  specifying  it.  If  any  owner  should  not  appear 
to  claim  any  particular  parcel  of  the  property,  the  habit  of  courts  of  admiralty  is,  to  retain 
such  property,  or  its  proceeds,  after  deducting  the  salvage,  until  a  claim  is  made,  or  a  year 
and  a  day  have  elapsed  from  the  time  of  the  institution  of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint  against  the  whole  property,  each  claim  is 
treated  as  a  distinct  and  independent  proceeding,  in  the  nature  of  a  several  suit,  upon  which 
there  may  be  a  several  independent  hearing,  decree  and  appeal.  This  is  very  familiar  in  prac- 
tice, in  prize  causes  and  seizures  in  rem  for  forfeitures ;  and  is  equally  applicable  to  all  other 
proceedings  in  rem^  whenever  there  are  distinct  and  independent  claimants. 

The  district  court  decreed  a  salvage  of  one-fifth  of  the  gross  proceeds  of  the  sales  of  the  goods 
and  merchandises,  and  directed  the  same  to  be  sold  accordingly ;  the  salvage  thus  decreed  was 
afterwards  ascertained,  upon  the  sales,  to  be  in  the  aggregate,  $2782.38  ;  but  no  formal  appor- 
tionment thereof  was  made.  From  this  decree,  an  appeal  was  interposed,  in  behalf  of  all  (he 
ownera  of  the  goods  and  merchandises,  to  the  circuit  court ;  but  no  appeal  was  interposed  by 
the  libellant ;  the  consequence  is,  that  the  decree  of  the  district  court  is  conclusive  upon  him 
as  to  the  amount  of  salvage  in  his  favor ;  he  cannot,  in  the  appellate  court,  claim  anything 
beyond  that  amount ;  since  he  has  not,  by  any  appeal  on  his  part,  controverted  its  sufficiency. 

Althoogh  no  apportionment  of  the  salvage  among  the  various  claimants  was  formally  directed  to 
be  made,  by  any  interlocutory  order  of  the  district  court,  an  apportionment  appears  to  have, 
been  in  fact  made,  under  its  authority ;  a  schedule  is  found  in  the  record,  containing  the  names 
of  all  the  owners  and  claimants,  the  gross  sales  of  their  property,  and  the  amount  of  salvage 
apportioned  upon  each  of  them  respectively ;  by  this  schedule,  the  highest  *8alvago  r  ^. 
chargeable  on  any  distinct  claimant  is  $906.17,  and  the  lowest  $47.60,  the  latter  sum  *- 
being  below  the  amount  for  which  an  appeal,  by  the  act  of  Sd  of  March,  1803,  ch.  93,  is  allowed 
from  a  decree  of  the  district  court  in  admiralty  and  maritime  causes. 

In  the  appeal  here,  as  in  that  from  the  district  court,  the  case  of  each  claimant  having  a  separate 
interest,  must  be  treated  as  a  separate  appeal,  pro  interesse  suo^  from  the  decree,  so  far  as  it 
regards  that  interest ;  and  the  salvage  chargeable  on  him  constitutes  the  whole  matter  in  dis- 
pute between  him  and  the  libellants ;  with  the  fate  of  the  other  claims,  however  disposed  of, 
he  has  and  can  have  nothing  to  do.  It  is  true,  that  the  salvage  service  was  in  one  sen.se 
entire;  but  it  certainly  cannot  be  deemed  entire  for  the  purpose  of  founding  a  right  against 
all  the  claimants  jointly,  so  as  to  make  them  all  jointly  responsible  for  the  whole  salvage;  on  the 
contrary,  each  claimant  is  responsible  only  for  the  salvage  properly  due  and  chargeable  on 
the  gross  proceeds  or  sales  of  his  own  property,  pro  rata  ;  it  would  otherwise  follow,  that  the 
property  of  one  claimant  might  be  made  chargeable  with  the  payment  of  the  whole  salvage; 
which  would  bo  against  the  clearest  principles  of  law  on  this  subject.  The  district  and  circuit 
courts  manifestly  arted  upon  this  view  of  the  matter;  and  their  decrees  would  be  utterly  unin- 
telligible upon  any  other;  their  decrees,  respectively,  in  giving  a  certain  proportion  of  the  gross 
sales  must  necessarily  apportion  that  amount  pro  rata  upon  the  whole  proceeds,  aocording  to 
the  distinct  interests  of  each  claimant.  This  court  has  no  jurisdiction  to  entertain  the  present 
appeal,  in  regard  to  any  of  the  claimants,  and  the  cause  must  for  this  reason  be  dismissed ; 
the  district  court,  as  a  court  of  original  jurisdiction,  has  general  jurisdiction  of  all  causes  of 
admiralty  and  maritime  jurisdiction ;  without  reference  to  the  sum  or  value  of  the  matter  in 
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coDtroversy ;  but  the  appellate  jurisdiction  of  this  court  and  of  the  circuit  courts,  depcnd- 
apon  the  sum  or  value  of  the  matter  in  dispute  between  the  parties,  baying  iudepend- 
ent  interests.* 

Appeal  from  the  Circuit  Court  of  Maryland.  In  the  district  court  of 
the  United  States  for  the  district  of  Maryland,  a  libel  was  filed  by  tho 
appellant,  for  salvage,  against  several  packages  of  merchandise  of  the  in- 
voice value  of  $13,641.95,  the  property  of  fifteen  consignees,  alleged  to 
have  been  saved  from  the  brig  Spark,  in  the  Chesapeake  Bay  ;  the  vessel 
having  been  on  a  voyage  from  New  York  to  Baltimore,  and  having  struck 
on  Thomas's  Point,  in  the  bay,  on  the  11th  of  March  1831.  The  libellant 
was  master  of  the  sloop  Liberty,  a  small  vessel  which  took  from  the  Spark 
the  merchandise  stated  to  have  been  saved  ;  he  having  been  employed  for 

^      the  purpose,  in  '"Annapolis,  by  the  master  of  the  Spark,  who,  after 

^  she  was  on  shore,  went  there  to  obtain  vessels  in  which  to  discbarge 
the  carge. 

The  libel  alleged,  that  the  contract  under  which  the  Liberty  was  employed 
for  a  stipulated  compensation,  was  rescinded  by  the  owners  of  the  Spark, 
who  had  repaired  to  her  from  Baltimore,  after  hearing  of  her  misfortune  ; 
they  declaring  they  would  not  be  responsible  for  the  payment  of  the  sum 
stipulated,  but  that  they  ^'  abandoned  the  goods  ;"  and  the  claim  for  hire 
having  thus  been  converted  into  a  case  of  salvage.  The  answer  of  the 
appellees,  the  owners  of  the  merchandise,  denied  the  claim  of  the  libellant 
to  salvage,  and  relied  upon  the  agreement  for  a  stipulated  compensation  as 
fixed  upon  by  the  master  of  the  Spark,  the  amount  of  which  was  offered  to 
be  paid  to  the  libellant,  and  was  by  him  refused.  The  answer  also  denied, 
that  the  cargo  of  the  Spark  was  in  danger  of  loss  ;  and  that  services  of  a 
meritorious  character,  upon  which  a  claim  for  salvage  would  rest,  had  been 
performed  by  the  libellant. 

The  district  court  allowed,  as  a  salvage,  twenty  per  cent.,  which,  on 
appeal  by  the  appellees,  the  circuit  court  reduced  to  five  per  cent.,  on  the 
gross  proceeds  of  the  goods  ;  from  which  decree  of  the  circuit  court  the 
libellant  appealed. 

In  the  circuit  court  the  following  agreement  was  entered  into  : 

**  List  of  owners. — Patterson  A  Duncan  ;  J.  B.  Danford  ;  Chamber- 
lin  A  Caldwell ;  William  B.  KeysJbCo. ;  BaltzellA  Davidson  ;  Mummeyft 
Meredith;  John  Armstrong  A  Son;  William  M.  Ellicott  A  Co.;  Sackett 
A  Shannon  ;  Baltzell  A  Dalrymple  ;  Peabody,  Riggs  A  Co.  ;  Bancroft  A 
Peck  ;  Lawrence  A  Anderson  ;  S.  &  J.  B.  Ford  ;  Jarvis  A  Brown. 

"  List  of  consignees. — Joseph  Taylor  A  Son  ;  John  T.  Barr  ;  B.  A 
Davidson  ;  M.  A  Meredith  ;  C.  F.  Pochon  A  Co.  ;  Ellicott  A  Co.  ;  S. 
A  Shannon  ;  B.  &  D.  ;  N.  F.  Williams  ;  P.  R.  A  Co.  ;  B.  A  Peck  ;  E. 
Eichelberger  A  Co.  ;  Talbot  Jones  A  Co.  ;  H.  A  W.  Crawford  ;  J.  <fe  B.  ; 
Morrison  A  Egerton. 

"It  is  agreed,  that  separate  appeals  be  filed  in  this  ease  for  each  of 
the  owners'  as  specified  in  the  foregoing  list,  and  that  the  cause  be  consid- 
ered and  tieated  as  if  such  separate  appeals  were  filed,  and  that  none 
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would  not  appertain  to  them,  if  such  appeal  were  a  separate  one.  (Signed 
by  the  proctors  of  the  respondents  and  appellants.) 

Nov.  18,  1831." 

The  salvage  was  apportioned  among  the  owners  of  the  property  saved 
as  follows  : 


Owners. 


Patterson  &  Duncan 
J.  B.  Danforth 
ChamberliD  &  Caldwell 
Wm.  B.  Keys  ^  Co. 
Baltzell  &  Davidson 
Muromev  &  Meredith 
John  Armstrong  &  Son 
Wm.  M.  Ellicott  &  Co. 
Sackett  &  Shannon 
Baltzell  &  Dalrymple 
Peabody,  Riggs  &  Co. 
Bancroft  &  Peck 
Lawrence  &  Anderson 
S.  &  J.  B.  Ford 
Jarvis  &  Brown 


Consignees. 


Joseph  Taylor  &  Son 

Same 

Same 

John  T.  Barr 

6.  &  Davidson 

M.  &  M. 

C.  F.  Pochon  &  Co. 

Wm.  M.  E.  &  Co. 

S.  &S. 

B.  &D. 

P.,  R  &  Co. 

B.  &P. 

Erskine  Eichelbcrger  &  Co. 

H.  &  W.  Crawford 

J.  &  B. 


Amount 

of  goods, 

saved. 


$493  12 
857  82 
400  00 

1471  65 
757  42 
361  60 
238  00 
862  36 
601  60 

2000  00 
409  50 
360  19 
424  85 
473  00 

4530  84 


$13,641  95 


Amount 

of 
salvage. 


$98  62 

71  56 

80  00 
294  83 
151  48 

72  82 
47  60 

172  47 
100  32 
400  00 

81  00 
72  04 
84  97 
94  60 

906  17 


$2728  38 


The  case  was  argued  by  Wirty  for  the  appellant  ;  and  by  Mayer,  for 
the  appellees. 

As  the  court  gave  no  opinion  on  any  other  point  but  that  of  jurisdiction, 
the  arguments  upon  the  merits,  and  on  other  questions  presented  by  the 
counsel,  are  omitted. 

MayeVy  for  the  appellees,  contended,  that  the  supreme  court  had  not 
jurisdiction  in  the  case,  as  the  sum  in  controversy  was  not  sufficient  to 
authorize  an  appeal  from  the  circuit  court  to  this  court.  The  property 
saved  consisted  of  merchandise  in  separate  parcels,  belonging  to  different 
consignees  ;  but  one  parcel  exceeded  $2000  in  value. 

By  the  agreement  of  the  counsel,  the  appeals  were  to  be  separate  ;  and 
the  case  rests  upon  the  principles  decided  by  this  court  in  the  case  of   Tlie 
Warreriy  6  Pet.  143.     The  interests  of  the  owners  of  the  merchandise  were 
not  consolidated.      The  consolidation,  by  the  general   decree,   is   unim- 
portant. 

*As  to  the  single  parcel  of  goods  exceeding  $2000  in  value,  the 
inquiry  is  not,  what  was  the  value  of  the  goods,  but  what  amount  of  ^ 
salvage  should  be  allowed.  The  claim  of  the  libellant  is  not  presented  to 
this  court  beyond  the  salvage  on  all  the  goods  saved,  as  given  by  the  dis- 
trict court ;  and  that  amounted  to  but  $800.  Although  the  case  may  stand 
before  this  court  de  novOy  yet  this  relates  only  to  the  matter  in  the  district 
court,  from  the  decree  of  which  court  the  libellant  did  not  appeal. 

Wirty  in  reply,  contended,  that  in  case  of  salvage,  it  never  had  been 
decided,  that  the  separate  interests  and  rights  of  the  owners  of  the  property 
saved  would  be  looked  into.  The  saving  is  an  aggregate  conjoint  act ;  and 
the  amount  of  the  whole  goods  saved,  all  of  which  are  subjected  to  salvage, 
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should  regulate  the  jarisdiction.  In  any  other  view,  a  large  cargo  might 
be  so  split  up  into  different  ownerships,  as  even  to  take  away  the  jurisdic- 
tion of  the  district  court.  The  decree  of  the  district  and  circuit  courts  was 
for  a  gross  sum,  to  be  paid  out  of  the  total  amount  of  the  cargo  ;  thus  both 
courts  took  jurisdiction  over  the  whole  properly  saved,  as  an  amount  in 
gross,  which  was  far  beyond  the  sum  required  to  give  jurisdiction.  The 
agreement  in  the  circuit  court  has  no  action  on  the  appeal  from  that  court ; 
nor  does  the  case  of  The  Warren  apply,  as  there,  the  amount  claimed  by 
each  of  the  parties  was  fixed  by  the  decree  of  the  court  below. 

Stoet,  Justice,  delivered  the  opinion  of  the  court. — This  is  the  case  of  a 
libel  for  a  salvage  service  performed  by  the  libellant,  the  master  and  owner 
of  the  sloop  Liberty,  and  by  his  crew,  in  saving  certain  goods  and  mer- 
chandises on  board  of  the  brig  Spark,  while  aground  on  the  bar  at  Thomas's 
Point  in  the  Chesapeake  Bay.  llie  goods  were  owned  by  a  number  of  per- 
sons, in  several  and  distinct  rights  ;  and  a  general  claim  and  answer  was 
interposed  in  behalf  of  all  of  them  by  Jarvis  &  Brown  (the  owners  of  a  part 
of  them),  without  naming  who  in  particular  the  owners  were,  or  distinguish- 
ing their  separate  proprietary  interests.  This  proceeding  was  doubtless 
irregular  in  both  respects.  Jarvis  &  Brown  had  no  authority,  merely  as 
*Q  1      co-shippers,  to  interpose  any  claim  for  other  shippers  with  *whom 

J  they  had  no  privity  of  interest  or  consignment ;  and  several  claims 
should  have  been  interposed  by  the  several  owners,  or  by  other  persons 
authorized  to  act  for  them  in  the  premises,  each  intervening,  in  his  own 
name,  for  his  proprietary  interest,  and  specifying  it.  If  any  owner  should 
not  appear  to  claim  any  particular  parcel  of  the  property,  the  habit  of 
courts  of  admiralty  is,  to  retain  such  property,  or  its  proceeds,  after  deduct- 
ing the  salvage,  until  a  claim  if  made,  or  a  year  and  a  day  have  elapsed 
from  the  time  of  the  institution  of  the  proceedings.  And  when  separate 
claims  are  interposed,  although  the  libel  is  joint  against  the  whole  property, 
each  claim  is  treated  as  a  distinct  and  independent  proceeding,  in  the 
nature  of  a  several  suit,  upon  which  there  may  be  a  several  independent 
hearing,  decree  and  appeal.  This  is  very  familiar  in  practice,  in  prize 
causes,  and  seizures  inrem  for  forfeitures  ;  and  it  is  equally  applicable  to  all 
other  procee'dings  in  rem^  whenever  there  are  distinct  and  independent 
claimants.  The  irregularity  (such  as  it  is)  in  the  present  case,  is  however 
of  no  importance,  as  the  parties,  by  their  agreement  of  record,  have  agreed 
that  separate  appeals  should  be  filed  from  the  decree  of  the  district  court 
for  each  of  the  owners,  as  specified  in  a  list  subjoined  thereto,  and  that  the 
cause  should  be  considered  and  treated  as  if  such  separate  appeals  were  filed, 
and  that  none  of  the  appellants  should  have  any  privileges  or  advantages, 
which  would  not  appertain  to  them  if  Iduch  appeal  were  a  separate  one. 
This  agreement,  in  legal  effect,  creates  the  very  severance,  which  the  orig- 
inal claim  and  answer  ought  to  have  propounded  in  due  form. 

At  the  trial,  in  the  district  court,  upon  the  allegations  and  proofs  in  the 
cause,  there  was  no  controversy  as  to  the  salvage  service  ;  and  the  case  was 
reduced  to  the  mere  consideration  of  the  amount  to  be  awarded  as  salvage. 
The  district  court  decreed  a  salvage  of  one-fifth  of  the  gross  proceeds  of  the 
sales  of  the  goods  and  merchandises,  and  directed  the  same  to  be  sold  accord- 
ingly.    The  salvage  thua  decreed  was  afterwards  ascertained,  upon  the  sales 
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to  be  in  the  aggregate  $2728.38  ;  but  no  formal  apportionment  thereof  was 
made.  From  this  decree,  an  appeal  was  interposed  in  behalf  of  all  the 
owners  of  the  goods  and  merchandises,  to  the  circuit  court ;  but  no  appeal 
was  interposed  by  the  libellant.  *The  consequence  is,  thai  the  decree  ^^ 
of  the  district  court  is  conclusive  upon  him,  to  the  amount  of  salvage  L 
in  his  favor.  He  cannot,  in  the  appellate  court,  claim  anything  beyond  that 
amount,  since  he  has  not,  by  any  appeal  on  his  part,  controverted  its  suffi- 
ciency. Although  no  apportionment  of  the  salvage  among  the  various 
claimants  was  formally  directed  to  be  made,  by  an  interlocutory  order  of 
the  district  court,  an  apportionment  appears  to  have  been  in  fact  made  under 
its  authority.  A  schedule  is  found  in  the  record,  containing  the  names  of 
all  the  owners  and  claimants,  the  gross  sales  of  their  property,  and  the 
amount  of  salvage  apportioned  upon  each  of  them  respectively.  By  this 
schedule,  the  highest  salvage  chargeable  on  any  district  claimant  is  $906.17 
and  the  lowest  $47.60,  the  latter  sum  being  below  the  amount  for  which  an 
appeal,  by  the  act  of  the  3d  of  March  1803,  ch.  03,  is  allowed  from  a  decree 
of  the  district  court  in  admiralty  and  maritime  causes.  Upon  an  appeal, 
the  circuit  court  reversed  the  decree  of  the  district  court,  and  awarded  one- 
twentieth  part  (instead  of  one-fifth)  of  the  gross  sales  as  salvage  ;  and  from 
this  latter  decree,  the  libellant  has  appealed  to  this  court. 

The  first  question  is,  whether  this  court  has  jurisdiction  to  entertain  the 
appeal,  the  aggregate  amount  of  the  whole  salvage  exceeding  the  sum  of 
$2000 ;  but  that  which  is  due  or  payable  by  any  distinct  claimant  being 
very  far  short  of  that  sum.  The  argument  in  favor  of  the  jurisdiction  is, 
that  the  salvage  service  is  entire,  and  the  decree  is  for  a  specified  propor- 
tion or  aliquot  part  of  the  whole  of  the  gross  sales ;  and  therefore,  it  is 
chargeable  upon  the  proceeds  as  an  entirety,  and  not  upon  the  separate  par- 
cels thereof,  according  to  the  interests  of  the  separate  owners.  We  are  of 
a  different  opinion.  In  the  appeal  here,  as  in  that  from  the  district  court, 
the  case  of  each  claimant  having  a  separate  interest  must  be  treated  as  a 
separate  appeal,  pro  interesse  suo,  from  the  decree,  so  far  as  it  regards  that 
interest ;  and  the  salvage  chargeable  on  him  constitutes  the  whole  matter 
in  dispute  between  him  and  the  libellant :  with  the  fate  of  the  other  claims, 
however  disposed  of,  he  has  and  can  have  nothing  to  do.  It  is  true,  that 
the  salvage  service  was  in  one  sense  entire  ;  but  it  certainly  *cannot  ^^ 
be  deemed  entire,  for  the  purpose  of  founding  a  right  against  all  the  ^ 
claimants  jointly,  so  as  to  make  them  all  jointly  responsible  for  the  whole 
salvage.  On  the  contrary,  each  claimant  is  responsible  only  for  the  salvage 
properly  due  and  chargeable  on  the  gross  proceeds  or  sales  of  his  own  pro* 
perty  pro  rata.  It  would  otherwise  follow,  that  the  property  of  one  claim- 
ant might  be  made  chargeable  with  the  payment  of  the  whole  salvage, 
which  would  be  against  the  clearest  principles  of  law  on  this  subject.  The 
district  and  circuit  courts  manifestly  acted  upon  this  view  of  the  matter  ; 
and  their  decrees  would  be  utterly  unintelligible  upon  any  other.  Their 
decrees,  respectively,  in  giving  a  certain  proportion  of  the  gross  sales,  must 
necessarily  apportion  that  amount,  pro  rata,  upon  the  whole  proceeds, 
according  to  the  distinct  interests  of  each  claimant.  We  are,  therefore,  of 
opinion,  that  we  have  no  jurisdiction  to  entertain  the  present  appeal  in  re* 
gard  to  any  of  the  claimants  ;  and  the  cause  must  for  this  reason  be  dis- 
Btissed.     The  district  court,  as  a  court  of  original  jurisdiction,  has  general 
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jarifldiotion  of  all  causes  of  admiralty  and  maritime  jarisdiction,  without 
reference  to  the  sum  or  value  of  the  matter  in  controvertiy.     But  the  appel- 
late jurisdiction  of  the  court  and  of  the  circuit  courts  depends  upon  the  \ 
sum  or  value  of  the  matter  in  dispute  between  the  parties,  having  independ- 
ent interests. 

Appeal  dismissed. 

*12]    *Bank  of  the  Metropolis^  PlaintiflE  in  error,  v.  William  Jones. 
Competency  of  witneaaea. — Authority  of  hank-officers. 

In  the  case  of  the  B*nk  of  the  United  States  v,  Dann,  6  Pet.  51,  this  court  decided,  that  a  gub- 
sequent  indoreer  was  not  competent  to  prove  facts  which  would  tend  to  discharge  the  prior 
indorser  from  the  responsibility  of  his  indorsement ;  by  the  same  rule,  the  maker  of  the  note 
is  equally  incompetent  to  prove  facts  which  tend  to  discharge  the  indorser. 

The  officers  of  a  bank  have  no  authority,  as  agents  of  the  bank,  to  bind  it,  by  assurances  which 
would  release  the  parties  to  a  note  from  their  obligations. 

The  prindples  of  the  case  of  the  Bank  of  the  United  States  o.  Dunn,  6  Pet.  01,  affirmed. 

Ebbob  to  the  Circuit  Court  of  the  district  of  Columbia,  and  county  of 
Washington. 

This  was  an  action  on  a  promissory  note,  made  by  Betty  H.  Blake,  exe- 
cutrix of  J.  H.  Blake,  for  the  sum  of  $5200,  on  the  27th  of  March  1822,  in 
favor  of  the  defendant,  and  by  him  indorsed  to  plaintiffs.  The  defendant 
pleaded  non  asaumpsU^  and  the  statute  of  limitation.     On  the  trial  of  the  k 

cause  before  the  circuit  court,  the  following  bill  of  exceptions  was  signed  : 

^'  Be  it  remembered,  that  on  the  trial  of  the  above  cause,  the  plaintiff,  in 
order  to  sustain  the  issue,  gave  in  evidence  the  following  promissory  note, 
on  which  the  action  was  brought : 

$6200.  "  Washington  City,  March  27th,  1822. 

Sixty  days  after  date,  I  promise  to  pay  to  Dr.  William  Jones,  or  order, 
five  thousand  two  hundred  dollars,  for  value  received,  negotiable  at  the 
Bank  of  the  Metropolis.  Betty  H.  Blake, 

Executrix  of  J.  H.  Blake." 

"  16th  May  1826. — I  do  hereby  admit  that  a  part  of  the  above  note  is 
due,  and  that  I  am  bound  to  pay  whatever  balance  thereof  is  due,  as  far  as 
I  was  originally  bound  as  indorser.  William  Jones." 

Indorsed — William  Jones. 


^^And  the  defendant  admitted  the  indorsement  thereon,  as  well  as  the 
^  ,  memorandum  on  the  face  thereof,  to  be  in  his  *hand writing ;  and 
*  J  the  plaintiff  further  proved,  that  said  note  was  regularly  protested 
for  non-payment,  and  notice  thereof  duly  given  to  the  defendant,  and  the 
defendant  waived,  before  the  jury,  the  defence  upon  the  statute  of  limita- 
tion. 

^^  Whereupon,  the  defendant,  to  prove  the  issue  on  his  part,  under  the 
plea  of  non  assumpsity  produced  Mrs.  Betty  H.  Blake,  the  maker  of  said 
note,  to  whom  a  release  was  executed  by  defendant,  exonerating  her  from 
any  responsibility  for  the  costs  in  this  suit,  to  the  form  of  which  release  no 
objection  was  made.  The  plaintiff  objected  to  the  competency  of  Mrs.  Betty 
H.  Blake  to  testify  to  any  matters  impeaching  the  original  validity  of  the 
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«iid  note,  or  of  said  indorsement,  but  the  court  overruled  the  exception,  and 
^nnitted  the  said  witness  to  be  sworn  and  examined." 

r?ie  evidence  of  Mrs.  Blake  was  the  following  :  "  That,  at  the  time  of  the 
death  or  her  husband,  Doctor  James  H.  Blake,  in  the  summer  of  1819,  there 
were  several  notes  made  by  him  running  in  the  Bank  of  the  Metropolis,  and 
that  the  deceased  was  also  indebted  to  other  persons  in  various  suras.  That, 
when  the  notary  came  with  one  of  said  notes  to  procure  payment  from 
her,  she,  being  the  sole  devisee  and  executrix  of  the  last  will  and  testament 
of  said  deceased,  objected  to  a  renewal.  Witness  sent  to  General  Van  Ness, 
who  was  at  the  time  the  president  of  the  Bank  of  the  Metropolis,  and  whom 
her  deceased  husband,  on  his  death-bed,  had  recommended  to  her  to  consult. 
Witness  informed  him,  that  she  did  not  wish  to  renew  the  notes,  but  he 
advised  her  to  amalgamate  the  notes  in  bank.  She  informed  him,  that  she 
could  not  ask  any  one  to  indorse  for  her  ;  that  she  would  prefer  having  the 
property  sold,  and  the  debts  paid.  She  never  heard  General  Van  Ness  say 
anything  upon  the  subject  of  the  indorsements  by  the  defendant,  until  long 
after  they  were  made.  Her  conversation  with  General  Van  Ness  was  in 
relation  to  the  indorsement  by  her  son  James  ;  he  was  consulted  by  her,  as 
her  confidential  friend  and  adviser.  He  advised  her  against  selling  the 
property,  as  it  was  very  valuable,  and  would  incease  daily  in  value ;  that 
witness  had  better  procure  some  friend  to  indorse  for  her  ;  that  the  security 
was  so  valuable,  the  indorser  would  incur  no  responsibility.  He  suggested 
her  son  James  as  an  indorser.  She  said,  he  was  not  of  age,  and  that  she  did 
*not  wish  him  to  commence  the  world  incumbered  with  liabilities.  -^ 
He  said,  it  was  immaterial  ;  that  the  security  was  so  valuable,  he  ^ 
could  incur  no  risk.  Under  this  impression,  and  in  consequence  of  this  con- 
versation, she  procured  her  son  to  indorse  said  note,  and  he  continued  on  the 
note,  until  he  left  Washington  in  the  autumn  of  1&20  ;  and  she  then  men- 
tioned to  Dr.  Jones,  the  defendant,  what  General  Van  Ness  had  advised  and 
informed  her ;  who,  in  consequence,  became  the  indorser,  and  so  continued, 
upon  the  renewal  of  said  notes,  until  the  date  of  the  note  in  question.  She 
gave  a  deed  of  trust  of  certain  property  of  James  H.  Blake,  to  secure  the 
Metropolis  Bank  the  amount  of  the  note,  which  she  has  been  advised  she 
had  no  authority  to  give,  because  she  was  not  authorized  to  give  a  prefer- 
ence to  the  Bank  of  the  Metropolis  over  other  creditors,  and  she  has 
repeatedly  mentioned  this  circumstance." 

The  connsel  for  the  plaintiff  moved  the  court  to  instruct  the  jury,  that 
this  evidence  was  incompetent  upon  the  trial  of  the  issue  ;  but  the  court 
overruled  the  motion  ;  and  instructed  the  jury,  that  the  evidence  was  com- 
petent and  proper  evidence  for  their  consideration  on  the  trial.  To  thi» 
overruling,  exception  was  taken,  and  the  plaintiffs  prosecuted  this  writ  of 
error. 

The  case  was  argued  by  Coxey  for  the  plaintiff  in  error ;  no  counsel 
appeared  for  the  defendant. 

Caxe  submitted  to  the  court,  that  the  principle  of  evidence  involved  in 
the  case,  was  determined  in  the  case  of  the  Bank  of  United  /States  v.  Dumi^ 
6  Pet.  61.  The  whole  question  is,  whether  any  testimony  can  be  given  by 
a  party  to  a  note  to  invalidate  it. 
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McLean,  Justice,  delivered  the  opinion  of  the  couit. — This  cause  wag 
brought  into  this  court,  by  writ  of  error  to  the  circuit  court  of  Washington 
county,  in  the  district  of  Columbia.     In  that  court,  an  action  was  com-  | 

menced  by  the  Bank  of  the  Metropolis  against  the  defendant,  on  a  promis- 
sory note  made  by  Betty  H.  Blake,  for  the  sum  of  $5200,  dated  the  27th  of 
^      ^    March  1822,  payable  in  sixty  *days  and  negotiable  at  the  Bank  of 

J  the  Metropolis,  which  note  was  indorsed  by  the  defendant  to  the 
bank.  The  defendant  pleaded  non  assumpsit^  and  the  statute  of  limitations  ; 
but  on  trial  waived  the  latter  plea. 

The  plaintiff  proved  the  indorsement  of  the  defendant,  that  the  note 
was  regularly  protested  for  non-payment,  and  due  notice  given. 

On  the  trial,  Betty  H.  Blake,  the  maker  of  the  note,  was  offered  as  a 
witness,  after  the  defendant  had  executed  to  her  a  release  from  any  respon- 
sibility on  account  of  the  costs  of  the  suit,  and  the  court  permitted  her  to 
be  sworn.  Among  other  things,  this  witness  gave  in  evidence  to  the  jury, 
'^  that  at  the  time  of  the  death  of  her  husband,  Doctor  James  H.  Blake,  in 
the  summer  of  1819,  there  were  several  notes  made  by  him,  running  in  the 
Bank  of  the  Metropolis,  and  that  he  was  also  indebted  to  other  persons  in 
various  sums.  That  when  the  notary  came  with  one  of  said  notes,  to  pro- 
cure payment  from  her,  she  being  the  sole  devisee  and  executrix  of  the  last 
will  and  testament  of  said  deceased,  she  objected  to  a  renewal.  Witness 
sent  to  General  Van  Ness,  who  was  at  the  time  the  president  of  the  Bank 
of  the  Metropolis,  and  whom  her  deceased  husband,  on  his  death-bed, 
recommended  her  to  consult.     She  informed  him,  that  she  did  not  wish  to  I 

renew  the  notes,  but  he  advised  her  to  amalgamate  them  in  bank  ;  that  she 
informed  him,  that  she  could  not  ask  any  one  to  indorse  for  her,  and  would 
prefer  having  the  property  sold  and  the  debts  paid.  General  Van  Ness 
advised  her  against  selling  the  property,  as  it  was  very  valuable,  and  would 
increase  daily  in  value,  and  that  she  had  better  procure  some  friend  to 
indorse  for  her  ;  that  the  indorser  would  incur  no  responsibility,  as  the  pro- 
perty was  so  valuable.  In  pursuance  of  this  advice,  she  procured  the 
indorsement  of  her  son  James,  who  was  under  age,  and  afterwards,  when 
he  had  left  the  city  of  Washington,  she  procured  the  defendant  to  indorse 
for  her,  on  stating  to  him  the  advice  and  information  given  to  her  by  Gen- 
eral Van  Ness."  Whereupon,  the  counsel  for  the  plaintiffs  moved  the  court 
to  overrule  said  evidence,  and  to  instruct  the  jury,  that  it  was  incompetent 
upon  the  trial  of  the  said  issue  ;  but  the  court  refused  to  do  so,  and  they 
^  ,  instructed  the  jury,  that  the  said  evidence  was  *competent  and  proper 
J  lor  their  consideration,  to  which  opinion  and  instructions  of  the  court, 
a  bill  of  exceptions  was  taken. 

The  principle  involved  in  this  case  is  substantially  the  same  that  was 
decided  by  this  court  in  the  case  of  the  Bank  of  United  States^  v.  Zhintiy  6 
Pet.  61.  In  that  case,  the  court  said,  "  it  is  a  well-settled  principle,  that  no 
person  who  is  a  party  to  a  negotiable  instrument,  shall  be  permitted,  by  his 
own  testimony,  to  invalidate  it ;"  and  this  docrrinc  is  sustained  by  reason  ■ 

and  authority.  If  an  individual  whose  name  appears  upon  the  face  of  a 
negotiable  instrument,  either  as  drawer,  indorser  or  acceptor,  shall  be  a  com- 
petent witness  to  prove  facts  or  circumstances  which  lessen  or  destroy  its 
value,  before  or  at  the  time  he  gives  it  currency,  the  credit  of  commer- 
cial paper  could  not  be  sustained.  The  rule  laid  down  in  1  T.  R.  296,  on  this 
10 
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subject  is  a  sound  one  ;  and  was  sanctioned  by  this  court  in  the  case  above 
cited. 

On  the  part  of  the  defendant  in  error,  it  is  contended,  that  the  witness 
objected  to  was  not  the  only  witness  in  the  case  ;  and  that  her  testimony 
was  competent  so  far  as  it  went.  That  the  court  were  not  called  on  to 
decide,  whether  the  facts  stated  by  the  witness  were  sufficient  in  law  to  dis- 
charge the  defendant  from  his  responsibility  ;  but  whether  they  conduced 
to  prove  an  imposition  practised  on  him  by  the  bank,  which  ought  to  dis- 
charge him.  If  the  testimony  of  the  witness  impaired  the  obligation  of 
the  note,  it  was  inadmissible,  under  the  rule  stated  ;  and  that  this  was  the 
tendency  of  the  evidence,  appears  from  the  facts  stated,  and  the  argument 
just  noticed.  In  the  case  cited,  of  the  Bank  of  United  States  v.  JDuntiy 
this  court  decided  that  Carr,  who  was  an  indorser  after  Dunn,  was  not  com- 
petent  to  prove  facts  which  would  tend  to  discharge  Dunn  from  the  respon- 
sibility of  his  indorsement.  And  is  it  not  clear,  by  the  same  rule,  that,  in 
the  case  under  consideration,  the  maker  of  the  note  is  equally  incompetent 
to  prove  facts  which  tend  to  discharge  the  indorser?  In  both  cases,  the 
discharge  of  the  indorser  was  urged,  on  the  ground,  that  certain  statements 
had  been  made  by  the  officers  of  the  bank,  which  induced  the  indorser  to 
sign  the  paper,  under  a  belief  that  by  doing  so  he  incurred  no  responsibility. 
As  the  ground  already  stated  is  clear,  it  is  unnecessary  to  add,  *in  p^.  ^ 
this  case,  as  was  stated  by  the  court  in  the  case  of  Dunn,  that  the  '- 
officers  of  the  bank  had  no  authority,  as  agents  of  the  bank,  to  bind  it  by 
the  assurances  which  they  gave. 

The  judgment  of  the  circuit  court  is  reversed,  and  the  cause  remanded 
for  further  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden 
in  and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On 
consideration  whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
reversed  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
jjaid  circuit  court,  for  further  proceedings  to  be  had  therein,  according  to 
law  and  justice,  and  in  conformity  to  the  opinion  of  this  court. 


*  J  AMES  Erwin,  Appellant,  v.  Hugh  M.  Blakb,  Appellee.        [*18 

Authority  of  dttomey. 

An  attornej  at  law,  in  yirtue  of  his  general  authority  an  such,  is  entitled  to  take  out  execntion 
upon  a  judgment  recovered  by  him  for  his  client,  and  to  procure  a  satisfaction  thereof  by  a 
levy  on  lands,  or  otherwise,  and  to  receive  the  money  due  on  the  execution  ;  and  thus  to  dis- 
charge the  execution ;  and  if  tlie  judgment-debtor  hus  a  right  to  redeem  the  property  sold 
under  the  execution,  within  a  particular  period  of  time,  by  payment  of  the  amount  to  the  judg- 
ment-creditor, who  has  become  the  purchaser  of  tlic  property,  there  is  certainly  strong  reason 
to  contend,  that  the  attorney  is  implicitly  authorized  to  receive  the  amount,  and  thus  indirectly 
discharge  the  lien  on  the  land ;  at  least,  if  (as  is  asserted  at  the  bar)  this  be  the  common 
coorao  of  practice  in  the  state  of  Tennessee,  it  will  furnish  an  unequivocal  sanction  for  such 
an  act. 

Appeal  from  the  Circuit  Court  of  West  Tennessee.    In  the  circuit  court, 
Hugh   M.  Blake,  the   appellee,  filed  a  bill  on   the  equity  side  of   I  ho  court, 
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against  James  Erwin,  the  appellant,  to  Enjoin  further  proceedings  in  an  eject- 
ment brought  in  that  court,  by  Erwin,  and  to  compel  him  to  convey  the  legal 
title  of  the  property  described  in  the  ejectment,  according  to  the  provisions 
of  an  act  of  the  assembly  of  Tennessee,  passed  in  1830,  which  provides  that 
"  it  shall  and  may  be  lawful  for  any  debtor,  whose  interest  in  any  real  estate 
may  be  sold,  under  execution,  at  any  time  within  two  years  after  such  sale, 
on  payment  or  tender  thereof  to  the  purchaser  or  purchasers,  or  on  payment 
or  tender  thereof  to  any  one  claiming  under  such  purchase,  the  principal 
money  bid  at  such  sale,  with  ten  per  cent,  interest  per  annum  thereon, 
together  with  all  such  other  lawful  charges,  if  any  there  be,  to  redeem  the 
interest  that  may  have  been  sold  ;  and  upon  payment  or  tender  thereof  as 
aforesaid,  in  such  bank-notes  as  are  receivable  on  executions,  it  shall  be  the 
duty  of  the  then  claimant,  to  reconvey  said  interest  to  said  debtor,  but  at 
the  cost  and  charge  of  such  debtor." 

The  substance  of  the  bill,  answer  and  proofs,  is  stated  in  the  decree  of 
the  circuit  court,  as  follows : 

^'The  complainant  set  forth  in  the  bill,  that  he  was  a  citizen  of  the  state 
^     -     of  Tennessee,  and  that  on  the  3d  day  of  September  *1824,  he  was 

^  seised  and  possessed,  in  his  own  right,  of  a  tract  of  land,  situate  in 
Lincoln  county,  in  said  state,  containing  about  350  acres,  bounded  on  the 
south  by  the  land  of  Robert  Case,  on  the  north,  by  that  of  Robert  Wilson, 
on  the  east,  by  the  land  of  Joel  Cummins,  and  the  west,  by  the  land  of  John 
Marr  and  John  W.  Blake  ;  that  on  the  said  3d  day  of  September  1824,  the 
same  was  sold  by  the  proper  officer,  under  an  execution,  founded  on  a  decree 
of  the  chancery  court,  held  at  Columbia,  rendered  in  favor  of  James  Brittain, 
executor  of  the  last  will,  Ac,  of  Joseph  Brittain,  deceased,  against  complain- 
ant and  others  ;  that  said  James  Brittain  became  the  purchaser  of  said  tract 
of  land,  at  said  sale,  for  the  price  of  ft  162,  and  received  the  sheriff's  deed 
therefor  ;  that  James  Erwin,  a  citizen  of  the  state  of  Louisiana,  in  the  month 
of  September  1823,  obtained  a  judgment  against  complainant  and  others, 
sureties  of  one  Brice  M.  Garner,  for  the  sum  of  upwards  of  $1200  ;  that  on 
the  21st  of  August  1826,  one  John  P.  MeConnell,  having  acquired  an  inter- 
est in  said  last-mentioned  judgment,  in  pursuance  of  an  arrangement  with 
said  James  Erwin,  and  for  the  benefit  of  himself  and  said  Krwin,  redeemed 
said  tract  of  land  from  said  James  Brittain,  by  advancing  the  purchase- 
money  paid  for  the  same  by  said  Brittain,  together  with  ten  per  cent,  inter- 
est thereon,  and  offered  to  credit  said  judgment  of  said  Erwin,  against  com- 
plainant, the  sum  of  $1000,  under  the  provisions  of  an  act  of  assembly  of  the 
state  of  Tennessee,  passed  in  the  year  1820 ;  and  therefore,  said  James  Brit- 
tain conveyed  said  tract  of  land  to  said  Erwin.  The  bill  further  set  forth, 
that  the  complainant,  with  a  view  to  avail  himself  of  the  privilege  of  redeem- 
ing said  tract  of  land  from  said  Erwin,  did,  before  the  expiration  of  the  term 
of  two  years  from  the  date  of  said  sheriff's  sale,  pay  to  James  Fulton,  the 
attorney  and  agent  of  said  Erwin,  $1276.70,  including  the  amount  advanced 
by  said  Erwin  and  MeConnell  to  said  Brittain  ;  and  also  $1004.70  of  the  said 
judgment  of  said  Erwin  against  complainant,  leaving  a  balance  due  on 
said  judgment  of  $223.55,  which  one  Robert  Dickson  assumed  to  pay  to  said 
MeConnell,  who  was  interested  in  said  judgment  of  said  Erwin  to  the 
^2^1     amount,  as  ^complainant  was  informed  and  believed,  said  MeConnell 

-'     accepted  said  assumpsit  in  satisfaction  of  so  much  of  said  judgment. 
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The  bill  farther  charged,  that  said  James  Fulton  was  fully  authorized  to 
receive  said  money  by  said  Erwin,  on  the  application  of  complainant  to  re- 
deem said  land,  and  that  McConnell  was  authorized  and  had  a  right  to  relieve 
complainant  from  the  payment  of  so  much  of  said  judgment  as  said  Dickson 
assumed  to  pay  ;  that,  nevertheless,  he,  said  Erwin,  had  refused  to  reconvey 
said  tract  of  land  to  complainant,  although  he  had  received  said  sum  of 
money,  paid  to  the  said  James  Fulton,  his  agent,  as  said  agent  had  informed 
complainant ;  but  had  commenced  an  action  of  ejectment  in  this  honorable 
court  to  recover  possession  of  the  same.  The  bill  prayed  that  complainant 
might  be  permitted  to  redeem  said  land,  and  that  the  legal  title  to  the  same 
might,  by  decree  of  the  court,  be  divested  out  of  the  said  James  Erwin,  and 
be  vested  in  the  complainant,  and  his  heirs  ;  and  for  further  relief. 

^'The  defendant  admitted,  in  his  answer,  the  purchase  of  the  tract  of  land 
by  Brittain,  under  execution,  the  day  and  year  set  forth  in  the  bill,  and  for 
the  price  therein  specified  ;  that  he  had  recovered  a  judgment  against  com- 
plainant, as  set  forth  in  the  bill,  and  that  McConnell  had  redeemed  the  land 
from  James  Brittain,  as  alleged  by  complainant,  for  his,  the  defendant's 
benefit,  and  that  Brittain  had  conveyed  the  land  to  him.  The  defendant 
denied,  that  McConnell  had  any  interest  in  the  judgment  obtained  in  the 
name  of  the  defendant  against  complainant ;  but  admitted,  that  he  had 
sold  the  note,  upon  which  said  payment  was  founded,  to  McConnell  ;  that 
he  had  received  about  $200  in  part  payment  for  the  same,  and  that  ho  bad 
taken  McConnell's  note  for  the  balance,  upon  which  he  had  brought  suit, 
and  obtained  a  judgment,  before  September  1826,  but  alleged,  that  it  was 
nnderstood  between  him  and  McConnell,  and  before  that  time,  that  he, 
defendant,  should  have  the  benefit  of  the  judgment  against  Garner  and 
complainants,  and,  when  paid,  was  to  be  in  discharge  of  the  judgment  which 
defendant  had  obtained  against  McConnell.  The  defendant  denied,  that 
James  Fulton,  or  any  other  person  for  him,  was  authorized  to  receive  any- 
thing else  than  specie,  or  to  make  any  arrangements  in  regard  to  the  pay- 
ment of  the  amount,  necessary  to  be  paid  by  complainant  within  two  years 
from  the  *date  of  the  sale  of  said  land,  than  were  implied  in  his  ^^ 
instructions  to  the  said  Fulton,  which  he  alleges  were,  that  the  ■- 
whole  sum  should  be  paid  in  specie.  Defendant  denied,  that  he  had 
received  any  money  from  said  Blake,  or  any  one  else,  in  payment  of  his 
claim  against  said  complainant,  and  insisted,  that  the  provisions  of  the  act 
of  assembly  had  not  been  complied  with^  in  such  manner  as  to  entitle  com- 
plainant to  redeem. 

^'  It  appeared  from  the  proofs  in  the  cause,  that,  some  short  time  before 
the  3d  of  September  1826,  when  it  appeared  the  term  had  expired  within 
which  the  complainant  had  a  right  to  redeem  the  said  tract  of  land,  the 
defendant  Erwin  was  in  the  county  of  Lincoln,  where  all  the  persons  con- 
oerned,  except  himself,  resided  ;  and  in  the  presence  of  Garner,  the  prin- 
cipal in  the  judgment  recovered  by  Erwin  against  complainant,  and  who 
was  also  clerk  of  the  county  court  of  said  county,  directed  James  Fulton, 
Esq.,  who  had  been  the  attorney  employed  in  prosecuting  the  suit,  in  which 
judgment  had  been  obtained  against  complainant,  to  receive  the  money 
which  might  be  tendered  by  complainant  for  the  purpose  of  redeeming 
said  tract  of  land,  and  if  he  thought  it  a  case  which  was  entitled  to  specie, 
to  require  the  payment  to  be  made  in  specie.     It  further  appeared,  that 

IS 
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Falton,  having  basiness  in  another  county,  appointed  one  Francis  Porter- 
field  to  attend  to  the  basiness  for  him,  in  his  absence,  and  instructed  him 
to  receive  from  complainant  nothing  but  specie,  or  bank-notes  at  such  a 
discount  as  would  make  them  equivalent  to  specie.  It  also  appeared,  that 
Brice  M.  Garner  was  insolvent  and  unprincipled  ;  that  a  principal  object  of 
said  Erwin  in  requesting  Fulton  to  receive  the  money  from  complainant, 
was  to  prevent  a  fraudulent  acknowledgment  of  payment  of  the  redemp- 
tion money  by  Garner,  who,  as  clerk  of  the  county  court,  had  a  right  to 
receive  it,  in  the  absence  of  the  creditor.  For  this  reason,  Fulton  appeared 
to  have  been  particular  in  his  instructions  to  Porterfield,  to  prevent  the 
payment  of  the  money  into  the  hands  of  Garner,  and  to  see  that  he  did  not 
practice  any  fraud  upon  Erwin,  in  the  county  court.  It  further  appeared, 
that,  on  the  2d  day  of  September  182G,  the  complainant  paid  into  the  hands 
of  Porterfield,  under  the  instructions  of  Fulton,  the  sum  of  $900,  the  prin- 
cipal part  thereof  in  specie,  and  the  balance  in  such  bank-notes,  as  made 
them  equivalent  to  specie ;  *that  said  Porterfield  agreed  to  accept 

J  the  promise  or  assumpsit  of  William  Husbands,  the  sheriff  of  the 
county,  for  the  payment  of  $300,  in  satisfaction  of  so  much,  and  that  J.  P. 
McConnell  agreed,  that  he  would  look  to  one  R.  Dickson  for  the  $200,  the 
amount  to  which  he  alleged  he  was  entitled  out  of  the  judgment  against 
complainant.  Porterfield,  at  the  same  tiifte,  pledged  himself,  that  Fulton, 
the  lawyer  and  agent  of  Erwin,  would  sanction  the  arrangement,  and  that 
the  complainant  should  sustain  no  injury  in  consequence  of  it.  It  appeared, 
that  Fulton,  the  agent,  did  sanction  what  had  been  done  by  Porterfield,  in 
his  absence,  and  on  the  7th  day  of  September  1826,  gave  complainant  a 
receipt,  in  the  name  of  said  Erwin,  for  the  sum  of  $1276.76,  and  at  the 
same  time,  recognised  the  right  of  said  McConnell  to  control  so  much  of 
said  judgment  as  he  claimed  an  interest  in.  It  further  appeared  to  the 
court,  by  the  testimony  of  the  witness  present,  that  when  Erwin  requested 
Fulton  to  attend  to  the  receipt  of  the  redemption  money,  he  had  given  him 
full  authority  to  act  for  him,  and  that  whatever  he  might  do,  would  be 
acquiesced  in.  It  also  appeared,  that  Erwin,  by  his  letter  of  the  8th  of 
September  1826,  to  Fulton,  written  after  he  had  been  informed,  by  a  letter 
from  McConnell,  of  many  of  the  most  material  particulars  of  the  arrange- 
ment of  the  2d  of  September,  admitted  the  authority  of  Fulton  to  bind 
him  by  anything  done  under  his,  Fulton's,  instructions  or  authority,  or  by 
any  one  appointed  by  him  and  acting  under  his  instructions.  It  further 
appeared,  that  McConnell  continued  to  have  an  interest  in  the  judgment 
obtained  against  complainant,  up  to  the  2d  of  September  1826  ;  and  that 
he  had  employed  counsel,  and  had  the  management  of  the  whole  business, 
until  the  instructions  were  given  to  said  Fulton  by  Erwin,  a  short  time 
before  the  day  on  which  the  money  was  paid.  It  also  appeared,  that  said 
Erwin  had  notice  of  the  appointment  of  said  Porterfield  by  Fulton,  to  act 
in  the  matter  for  him,  before  the  2d  of  September  1826,  and  that  he  did 
not  object  to  his  appointment.  '  It  did  not  appear,  that  the  complainant 
had  any  notice  of  the  instruction  of  Erwin  to  his  agent,  that  nothing  bat 
specie  would  be  received.  The  money  received  by  Fulton  appeared  to 
^    .     have  been  paid  over  to  the  agent  of  Erwin,  but  it  did  not  appear 

-I     that  Erwin  *had  ever  received  it.     The  balance  of  the  amount  he 
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bad  a  right  to  demand,  and  for  which  Husbands  became  accountable,  Erwin 
refused  to  receive." 

The  case  was  argued  by  Hardin^  for  the  appellant ;  and  by  BeU^  for 
the  appellee. 

Hardin  contended,  that  the  appellee  had  not  complied  with  the  requisites 
of  the  act  of  assembly  ;  that  he  had  instructed  his  attorney  and  agent  to 
insist  on  the  redemption  money  being  paid  in  specie,  and  had  never  waived 
his  right  to  be  thus  paid.  If  a  waiver  had  taken  place,  it  was  without  his 
authority,  or  that  of  any  one  who  had  a  right  to  do  so.  He  cited  Sugden 
on  Vendors,  176,  470, 472.  The  right  to  redeem,  under  the  act  of  assembly, 
depends  on  conditions  precedent,  and  must  be  strictly  complied  with.  2 
Bl.  Com.  Ill,  119. 

As  to  the  contract  under  which  the  debt  arose,  he  said,  it  was  made 
before  the  act  of  assembly  authorizing  the  payment  of  debts  on  judgments 
in  bank-notes  was  passed  ;  and  so  far  as  the  law  affected  such  contracts,  it 
had  been  decided  to  be  unconstitutional,  in  Tennessee.  But  a  part  of  a  law 
may  be  unconstitutional,  and  a  part  not ;  and  a  party  may  avail  himself  of 
the  part  which  is  valid,  and  reject  that  which  is  void.  The  appellant  had  a 
right  to  insist  on  a  full  compliance  with  the  act,  as  to  redemption  of  the 
property  sold  under  the  execution,  notwithstanding  the  unconntitutional 
provision  as  to  bank-notes.  The  case  is  not  like  a  forfeiture,  but  is  one  of 
an  absolute  sale,  liable  to  be  defeated  by  payment  of  the  purchase-money, 
and  this  in  money,  not  in  bank-notes.  The  provision  for  redemption  is  by 
statute  ;  and  time  was  essential,  and  could  not  be  dispensed  with. 

The  whole  question  in  the  case  turns  on  the  power  of  Fulton,  and  the 
ratification  of  his  acts  by  the  appellant  ;  he  denied  both,  as  claimed  by  the 
appellee. 

BeU,  for  the  appellee,  argued,  that  Blake  could  not  be  called  upon  to  pay 
specie.  The  money  to  redeem  the  laud  was,  by  the  law  of  Tennessee,  to  be 
any  money  in  which  the  *debt  could  be  collected  in  bank-notes.  If  .^ 
this  part  of  the  law  was  unconstitutional,  the  whole  act  was  void  ;  ^ 
and  there  could  be  no  right  to  redeem  at  all.  The  appellant  must  abide  by 
the  law  in  all  its  parts.  The  contract  was  not  that  payment  should  be  made 
in  specie  ;  it  was  not  such  a  contract ;  and  the  validity  of  the  law  of  Ten- 
nessee, relative  to  payment  in  bank-notes,  is  not  involved  in  this  case; 
because,  as  Erwin  claimed  the  benefit  of  the  same,  he  was  bound  by  all  its 
provisions,  and  to  accept  his  debt  in  bank-notes. 

He  also  contended,  that  the  evidence  showed,  that  Fulton,  the  attorney 
of  Erwin,  had  full  authority  from  his  principal  to  waive  the  demand  of 
specie,  and  to  delegate  that  authority  to  another,  which  he  had  done. 
Under  this  delegation,  confiimed  by  Erwin,  the  arrangement  by  which  the 
redemption  took  place  was  made  and  was  ratified. 

The  deed  from  the  sheriff  is  to  be  considered  as  a  guarantee  for  the  debt 
due  on  the  judgment,  and  in  the  nature  of  a  mortgage  ;  and  the  right  to 
redeem  resting  entirely  on  equitable  principles,  and  time  not  being  material, 
if  compensation  can  be  made  for  it,  the  case  is  with  the  appellee.  It  is  not 
within  the  rule,  that  the  condition  must  be  performed,  unless  prevented  by 
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absolute  Deoessity.    As  to  the  powers  of  an  attorney,  he  cited,  12  Yes.  282  ; 
as  to  equity  jurisdiction,  Martin  83. 

Stokt,  Justice,  delivered  the  opinion  of  the  court. — The  principal  ques- 
tion in  the  case  is,  whether  the  plaintiff,  Blake,  has  entitled  himself  to  a 
reconveyance  of  the  land  in  controversy,  against  the  judgment-creditor, 
Erwin  ;  the  same  land  having  been  sold  upon  execution,  and  being,  by  the 
laws  of  Tennessee,  redeemable  by  the  owner,  at  any  time  within  two  years 
after  the  sale ;  and  that  question  turns  upon  this,  whether  the  judgment  has 
been,  according  to  those  laws,  duly  discharged,  within  two  years,  by  the 
judgment-debtor.  It  is  clear,  from  the  evidence,  that  Fulton,  aH  attorney 
of  Erwin,  did  give  a  receipt  discharging  the  whole  of  the  claim  under  the 
judgment,  amounting,  on  the  last  day,  when  the  laud  i^as  redeemable,  to 

-.     $1501.17  ;  and  if  he  either  had  an  original  authority  so  *to  do,  or  his 

^  acts  have  since  been  confirmed  by  Erwin,  then  Blake  is  entitled  to 
the  relief  sought  by  the  bill. 

It  is  material,  in  the  first  place,  to  state,  that  the  original  demand  on 
which  the  judgment  was  rendered,  was,  before  the  suit  was  brought, 
assigned  by  Erwin  to  one  McConnell  ;  and  that  the  suit  was  commenced  and 
carried  on  through  all  its  stages  by  Fulton,  for- and  under  the  direction  of 
McConnell,  although  in  the  name  of  Erwin  ;  and  the  latter  never  interfered 
in  the  suit,  until  after  the  judgment  had,  by  the  redemption  of  Brittain^s 
prior  judgment,  been  levied,  and  fixed  as  a  lien  on  the  land.  Now,  it  cannot 
be  doubted,  that  if  the  assignment  to  McConnell  was  never  rescinded,  he 
alone  had  a  right  to  control  the  judgment  and  the  levy,  and  the  subsequent 
proceedings  as  to  the  redemption  by  Blake.  And  in  point  of  fact,  he  was 
not  only  conusant  of,  but  party  to,  the  arrangement  made  by  Fulton  with 
Blake,  by  which  the  judgment-claim  against  the  land  was  discharged.  Was 
then  the  assignment  antecedently  rescinded  ?  Erwin,  in  his  answer,  afifirras 
that  it  was,  but  the  evidence  in  the  cause  does  not  support  his  averment ; 
on  the  contrary,  it  is  established  by  Erwin's  own  acknowledgment,  in  his 
letter  of  the  6th  of  September  1826,  that  McConnell  continued  to  have  an 
interest  in  it,  until  long  after  all  these  transactions  ;  and  McConnell,  in  his 
testimony,  asserts  his  own  claim  in  the  most  positive  manner ;  so  that,  at 
most,  the  case  cannot  be  judicially  treated  as  one  where  there  had  been  a 
total  rescission  of  the  assignment ;  but  only  subsequent  negotiations,  out  of 
which  other  equities  connected  with  it  arose  between  the  parties. 

But,  assuming  that  the  assignment  had  been  rescinded,  still  it  is  clear, 
that  Erwin  adopted  the  acts  of  McConnell  in  regard  to  the  suit,  and  recog- 
nised Fulton  as  his  attorney,  in  the  conduct  of  it.  lie  never  repudiated 
him  as  his  attorney,  and  never  gave  any  notice  to  Blake  that  he  had  not 
as  complete  authority  in  the  premises  as  any  other  attorney  in  the  manage- 
ment of  a  suit  at  law.  Now,  it  is  not  denied,  that  an  attorney  at  law,  in 
virtue  of  his  general  authority  as  such,  is  entitled  to  take  out  execution 
upon  a  judgment  recovered  by  him  for  his  client,  and  to  procure  a  satisfac- 
tion thereof  by  a  levy  on  lands  or  otherwise,  and  to  receive  the  money  due 
on  the  execution  ;  and  thus  to  discharge  the  execution.  And  if  the  judg- 
^  ^  ment-debtor  has  a  '''right  to  redeem  the  property  sold  under  the  exe. 
'  cation,  within  a  particular  period  of  time,  by  payment  of  the  amount 
(o  the  judgment-oreditor  who  has  become  the  purchaser  of  the  property, 
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there  is  certainly  strong  reason  to  contend,  that  the  attorney  is  impliedly 
authorized  to  receive  the  amoant,  and  thus  indirectly  to  discharge  the  lien 
on  the  land.  At  least,  if  (as  is  asserted  at  the  bar)  this  be  the  common 
course  of  practice  in  the  state  of  Tennessee,  it  will  furnish  an  unequivocal 
sanction  for  snch  an  act. 

But  it  is  not  necessary,  in  the  present  case,  to  rely  on  this  ground,  if 
Erwin  did,  in  fact,  give  an  express  general  authority  to  Fulton  to  act  in  the 
premises,  if  he  has  since  ratified  the  acts  of  Fulton  in  discharging  the  judg- 
ment. Some  of  the  judges  are  of  opinion,  that  the  evidence  in  the  case 
establishes  that  Erwin  expressly  delegated  to  Fulton  general  authority  to 
act  in  the  premises,  and  to  receive  the  money  due  under  the  judgment, 
according  to  his  own  discretion  ;  and  that  the  direction  of  Erwin  to  Fulton 
to  demand  the  payment  in  specie,  was  not  intended  to  operate  as  a  positive 
restriction  upon  that  discretion,  but  was  merely  a  strong  expression  of  the 
wishes  of  Erwin  on  the  subject.  Fulton,  in  his  deposition,  states,  that 
Erwin  ^^  called  upon  Kincannon  to  bear  witness,  that  he  had  appointed  me 
his  attorney  in  the  business,  and  that  I  was  authorized  to  receive  the  money 
npon  the  claim  ;  and  that  whatever  I  should  do  upon  the  subject,  he  would 
abide  by."  Kincannon  fully  confirms  this  statement,  in  his  deposition  ;  and 
says  ^'  Mr.  Erwin  did  call  on  me  to  bear  witness,  that  Mr.  Fulton  was  duly 
authorized  to  transact  the  whole  business  for  him.  From  all  that  was  said 
by  Mr.  Erwin,  I  did  believe,  that  any  course  taken  by  Mr.  Fulton  would 
be  sanctioned  by  him,  and  that  he  would  be  bound  to  all  intents  and  pur- 
poses by  his  act."  And  he  adds,  in  another  place,  ^'  it  was  my  understand- 
ing, and  I  thought  from  all  that  was  said  by  Mr.  Erwin,  that  it  was  so  under 
stood  by  himself  and  all  others  present,  that  Mr.  Fulton  was  fully  authorized 
to  act  for  Mr.  Erwin  in  relation  to  the  whole  matter.  Mr.  Erwin  did  say, 
that  he  would  ratify  or  sanction  Mr.  Fulton's  acts,  or  words  of  that  import." 
The  conversation  here  detailed  is  a  part  of  the  same  conversation  between 
the  parties,  in  which  the  direction  was  given  by  Erwin  to  Fulton  to  demand 
specie  in  payment ;  and  therefore,  it  *raay  properly  be  taken  into  r^^^^ 
consideration,  as  a  qualification  of  that  direction.  '- 

Others  of  the  judges  are  of  opinion,  that,  taking  the  fair  scope  of  the 
language  of  Erwin,  in  his  letters  to  Fulton,  after  the  transaction,  it  amounts 
to  a  ratification  of  the  acts  of  Fulton.  Thus,  in  his  letter  of  the  6th  of  Sep- 
tember 1826,  written  af ter  McConnell  (as  it  admits)  had  given  him  informa- 
tion of  what  had  been  done,  he  says, ''  this,  of  course,  is  not  a  compliance 
with  the  law,  and  I  am  induced  to  think,  they  cannot  now  have  even  a 
probable  right  to  claim  the  land,  as  the  deed  is  now  in  my  name.  They 
cannot  claim  any  indulgence  granted  by  any  one  except  you  and  myself,  no 
one  else  having  authority  to  grant  any,  whatever  yon  may  (have)  authorized 
others  to  do,  in  your  absence,  in  accordance  with  my  instructions,  or  yours, 
of  course,  will  be  adhered  to  by  me ;  but  nothing  more."  Now,  these 
expressions  are  very  significant  as  to  the  extent  of  the  original  authority 
given  to  Fulton.  They  show  that  specie  was  not  absolutely  to  be  insisted 
npon,  or  payment  at  the  time  absolutely  required  ;  for  it  is  admitted,  that 
indulgence  might  be  granted  by  Fulton  ;  "  no  one  else  having  authority  to 
grant  any."  And  as  to  the  point  of  ratification,  the  language  is  still  more 
direct,  for  it  is  declared,  that  whatever  had  been  done  in  Fulton's  absence, 
in  accordance  with  his  instructions,  would  be  adhered  to.  Now,  at  this  time, 
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Fulton  had  ratified  all  Porterfield's  acts,  and  indeed,  except  as  to  the  giving 
time  for  a  small  part  of  the  money,  Porteriield  had  not  deviated  from  liis 
original  instructions.  On  the  9th  of  September,  Fulton  wrote  to  Erwin, 
giving  him  a  full  account  of  all  the  transactions,  and  why  he  had  deviated 
"  from  the  strict  letter  of  his  instructions."  And  he  also  sent  to  Erwin  the 
$1305  received  by  him  ;  and  offered  to  pay  him  the  remaining  sum  of  $200 
then  due.  In  the  reply  of  Erwin  to  this  letter,  on  the  12th  of  September, 
he  declines  receiving  the  money,  for  reasons,  which  (he  says)  he  will 
explain,  when  he  has  the  pleasure  to  sec  Fulton  ;  and  adds,  ^'  my  course 
I  am  sure,  on  explanation,  will  be  satisfactory  to  you.  Major  Porterfield  and 
to  McConnell."  But  he  nowhere  in  that  letter  expresses  any  disapprobation 
of  the  conduct  of  Fulton  ;  and  he  does  not  attempt  to  qualify  the  language 
of  his  former  letters,  or  to  disavow  the  acts  of  Fulton  as  a  breach  of  his 
^     ,     *instruction8.     His  object  seems  to  have  been,  without  returning  the 

J  money  to  Fulton  or  to  Blake,  or  doing  any  positive  act,  to  retain  the 
whole  affair  in  its  then  state,  that  he  might  make  use  of  any  doubts  as  to  his 
extinguishment  of  his  claim,  for  his  own  advantage  in  other  business.  ^'  The 
judgment "  (says  he)  "  is  in  my  name,  and  I  alone  can  control  it.  I  am 
fully  aware  of  the  hold  I  now  maintain  over  Garner,  or  rather  over  Blake^s 
land,  and  I  am  determined  to  use  it  towards  the  security  of  my  other 
claims."  Under  these  circumstances,  the  evidence  is  deemed  fairly  to 
establish  the  conclusion,  that  the  acts  of  Fulton  were  ratified  by  Erwin  ; 
and  never  were  intended  to  be  repudiated  by  him. 

Upon  these  grounds,  and  for  these  reasons,  it  is  the  opinion  of  the  court, 
that  the  plaintiff  is  entitled  to  the  relief  sought  by  his  bill.  But  it  ought 
not  to  be  granted,  except  upon  the  terms,  that  all  the  money  due  at  the  time 
when  the  land  was  redeemed  by  the  plaintiff,  should  be  paid  over  to  the 
debtor.  The  balance  of  $200  does  not  appear  ever  to  have  been  paid  by 
Dickson  ;  and  the  $1305.17,  for  aught  that  appears  in  the  record,  is  still  in 
the  hands  of  Talbert,  and  never  has  been  received  by  Erwin.  The  decree 
of  the  circuit  court,  granting  relief,  must,  therefore,  be  varied,  so  far  as  to 
make  it  dependent  upon  the  payment  of  the  whole  $1505.17  to  Erwin. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  West  Tennessee,  and 
was  argued  by  counsel  :  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  upon  the  full  payment  by  the  said  Blake,  of 
the  sum  of  $1505.17,  due  on  the  judgment  of  the  said  Erwin  against  the  said 
Blake,  as  in  the  proceedings  mentioned,  or  so  much  thereof  as  has  not  been 
already  received  by  the  said  Erwin  in  satisfaction  thereof — the  said  money 
to  be  paid  to  the  said  Erwin  personally,  or  brought  into  the  circuit  court  for 
his  use — all  the  estate,  right,  title  and  interest  in  the  said  tract  of  land,  in 
the  proceedings  mentioned,  which  was  vested  in  the  said  Erwin  by  the  deed 
executed  to  him  by  James  Brittain,  bearing  date  the  21st  day  of  August 
*1826,  in  the  proceedings  mentioned,  and  under  and  in  virtue  of  the 
judgment  of  the  said  Erwin,  levied  on  the  same,  as  in  the  same  pro- 
ceedings mentioned,  ought  to  be,  and  hereby  is,  declared  to  be  restored  to, 
and  revested  in  him,  the  said  Blake,  and  his  heirs  and  assigns,  in  the  same 
manner  as  if  the  same  tract  of  land  had  not  been  sold  to  satisfy  the  judg- 
ment of  the  said  Brittain  in  the  proceedings  mentioned.     And  it  is  further 
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ordered,  adjudged  and  decreed,  that  the  said  Erwin,  upon  the  pa^p.acnt  of 
the  said  money  as  aforesaid,  do  forthwith,  by  a  suitable  deed  and  convey- 
ance, convey  the  same  estate,  right,  title  and  interest  in  and  to  the  same 
tract  of  land,  to  the  said  Blake  and  his  heirs  and  assigns  accordingly.  And 
it  is  further  ordered,  adjudged  and  decreed,  that  upon  the  payment  of  the 
said  money  as  aforesaid,  all  further  proceedings  in  the  action  of  ejectment, 
brought  for  the  recovery  of  the  said  tract  of  land  in  the  proceedings  men- 
tioned, be  and  the  same  are  hereby  perpetually  stayed  and  enjoined ;  and 
that  in  the  meantime,  and  until  such  payment,  no  further  proceedings  be 
had  in  the  said  action.  And  it  is  further  ordered,  adjudged  and  decreed, 
that  the  decree  of  the  circuit  court,  so  far  as  it  differs  from  this  decree,  be 
and  the  same  is  hereby  reversed,  and  that  in  all  other  respects,  it  be  and  is 
hereby  atErmed  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  circuit  court  for  further  proceedings,  to  carry  the  present  decree  into 
effect. 


*MAEGABrr  Dice  and  others,  Appellants,  v,  Stephen  B.  Balch    [*30 

and  others. 

Secording  of  deeds. 

The  acts  of  1716  and  of  1766,  of  Maryland,  require  that  all  conveyances  of  land  shall  be  enrolled 
in  the  records  of  the  same  county  where  the  lands,  tenements  and  hei'editamcnts  conrcycd  by 
such  deed  or  conreyance  do  lie,  or  in  the  provincial  court,  as  the  case  may  be,  the  courts  of 
Maryland  are  understood  to  have  decided,  that  copies  of  deeds  thus  enrol  led  may  be  given  in 
evidence. 

Copies  of  deeds  that  are  not  required  to  be  enrolled,  cannot  be  admitted  in  evidence ;  but  deeds 
of  bargain  and  sale  are,  by  the  laws  of  the  state,  required  to  be  enrolled;  and  by  the  uniform 
tenor  of  the  decisions  of  the  courts  of  the  state,  exemplifications  of  records  of  deeds  of  bar- 
gain and  sale  are  as  good  and  competent  evidence  as  the  ori<:;inals  themselves. 

A  mortgage  was  executed  and  recorded  in  1809,  and  the  mortgagee  took  no  measures  to  enforce 
the  payment  of  the  money  due  upon  it  until  1821 ;  in  the  meantime,  the  property  movtguged 
was  sold  by  the  mortgagor,  the  mortgagee  having  given  no  notice  to  the  purchaser  of  his  lien. 
If  the  mortgagee  never  did  assert  any  claim,  or  intimate  its  existence  to  the  purchaser  or  her 
friends,  he  was  not  restrained  from  doing  so,  by  having  released  it ;  but  the  mortgage  deed 
was  recorded,  and  this  is  considered  in  law,  as  notice  to  ail  the  world,  and  dispenses  with  the 
necessity  of  personal  notice  to  purchasers ;  a  deed  cannot  with  any  propriety  be  said  to  be 
concealed*  which  is  placed  upon  the  public  record,  as  required  by  law;  nor  can  a  previous  con- 
veyance and  delivery  of  title  deeds  to  a  purchaser,  be  justly  denominated  collusion,  because  n 
subsequent  incumbrance  is  taken  on  the  same  property.  Common  prudence  would  hare 
directed  the  purchaser  to  search  the  records  of  the  county,  before  she  paid  the  purchase- 
money  ;  had  she  done  so,  she  would  have  found  the  deed  on  record.  It  is  not  in  proof,  that 
be  has  done  any  act  to  deceive  or  mislead  her ;  he  has  been  merely  silent  respecting  a  deed 
which  was  recorded  as  the  law  directs. 

Beale^s  Executors  v.  Dick,  4  Cr.  C.  C.  18,  affirmed. 

Appeal  from  the  Circuit  Court  of  the  district  of  Columbia,  and  county 
of  Washington. 

In  the  circuit  court,  a  bill  was  filed  to  foreclose  a  mortgage,  dated  on  the 
4th  of  August  1809,  and  executed  by  John  Peter  to  Thomas  B.  Beale,  to 
secure  the  payment  of  three  promissory  notes  for  $1000  each,  given  by  the 
mortgagor  to  the  mortgagee.  The  original  mortgage  having  become  lost  ot 
mislaid,  the  complainants  in  the  circuit  court,  gave  in  evidence  a  certified 
copy  thereof,  taken  from  the  land  records  of  the  county  of  *Wa8h-  ..^ 
ingtoUy  in  which  office  the  said  mortgage  had  been  duly  recorded.     ^ 


31  8in>REME  COURT  [Jan'y 

Dick  V.  Balch. 

The  premises  conveyed  by  the  mortgage  were  a  house  and  lots  in  Greorge- 
town,  which  the  said  John  Peter,  afterwards,  on  the  16th  of  April  1810,  sold 
and  conveyed  in  fee  to  Elizabeth  Peter,  who  then  paid  $6500,  the  purchase- 
money  therefor,  and  under  whom  the  defendants  claimed  and  held  the 
premises. 

Tlie  answers  of  the  defendants  set  up  this  title,  and  called  upon  the  com- 
plainants to  prove  the  mortgage-debt,  and  insisted,  that  at  the  death  of  the 
complainants'  testator,  there  was  no  such  subsisting  mortgage-debt.  That 
if  it  ever  subsisted,  it  had  been  released  by  the  testator  in  his  lifetime  ;  and 
further,  that  he  knew  of  the  sale  to  Elizabeth  Peter,  and  suffered  her  to  buy 
and  pay  the  purchase-money,  in  ignorance  of  his  mortgage  ;  and  that  he 
also,  in  his  lifetime,  treated  the  debt  as  extinguished,  and  gave  the  defendants 
reason  to  believe  that  no  such  debt  subsisted. 

The  defendants,  in  order  to  prove  that  the  mortgage-debt,  if  it  ever 
existed,  was  released  by  the  testator,  Thomas  B.  Beale,  produced  an  instru- 
ment, dated  27th  April  1820,  which  was  signed  and  sealed  by  several  of  the 
creditors  of  John  Peter,  and  by  Thomas  B.  Beale  among  them.  This  instru- 
ment, the  complainants  alleged,  in  their  bill,  was  only  to  take  effect  in  case 
all  the  creditors  of  John  Peter  should  sign  it,  and  that  all  the  creditors  not 
having  signed  it,  the  same  never  took  effect.  They  produced  two  witnesses, 
Francis  Dodge  and  Clement  Smith,  to  which  latter  witness,  the  defendants 
objected  as  iu3om}«etent  from  interest ;  who  proved,  that  they  so  understood 
it,  and  that  they  believed  it  was  so  understood  by  the  other  creditors,  and 
by  John  Peter.  They  produced  also  a  deed  from  John  Peter  to  said  Smith, 
dated  April  24th,  1820,  referring  to  the  deed  of  release,  and  in  consideration 
of  which,  the  said  deed  of  release  was  to  be  subsequently  executed,  which, 
they  proved  by  the  same  witness,  was  never  carried  into  full  execution,  but 
set  aside  and  revoked  by  a  decree  of  the  court,  on  certain  chancery  proceed- 
ings subsequently  instituted  by  said  John  Peter  and  certain  of  his  creditors, 
against  said  Smith.  They  also  relied  on  the  imperfect  and  incomplete  exe- 
*191     ^^^^^^  ^^  *^^^  instrument  called  a  release,  to  show  that  it  never  took 

J     effect. 

The  defendants  produced  two  witnesses,  John  Peter,  to  whom  the  com- 
plainants objected  as  incompetent  from  interest,  and  George  Peter,  who 
proved,  that  they  understood  there  was  no  such  condition  to  the  operation  of 
the  release  ;  and  it  was  so  understood  (as  they  believed)  by  all  the  parties ; 
and  they  proved  it  was  so  expressly  declared  and  represented  by  the  testa- 
tor, Thomas  B.  Beale.  And  they  relied  on  the  instrument  itself,  and  the 
tteed  of  trust  to  C.  Smith,  as  conclusive  of  its  intended  operation  ;  and 
denied  that  parol  evidence  was  admissible  to  contradict  it.  They  relied  also 
on  the  proof  of  John  Peter's  having  possession  of  the  release,  as  showing  ii 
was  delivered  and  treated  as  the  deed  of  the  parties.  They  relied  also  on 
the  said  Beale's  statement  to  the  persons  interested  in  the  property,  of  his 
having  relinquished  an  old  debt  to  said  Peter,  as  precluding  his  executors 
from  setting  up  this  claim  against  it,  even  if  the  release  had  not  the  opera- 
tion they  contended  for.  Also,  upon  his  suffering  John  Peter  to  have  and 
keep  possession  of  the  release,  by  which  he  was  enabled  to  show  it  to  the 
defendants,  as  releasing  the  property  from  the  claim  of  this  mortgage. 

The  circuit  court  gave  a  decree  in  favor  of  the  complainants,  from  which 
this  appeal  was  prosecuted.    In  the  opinion  of  this  court,  those  facts  which 
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were  particularly  relied  upon  in  the  argument,  are  stated  more  at  large  by 
the  court. 

The  case  was  argued  by  ^ey^  for  the  appellants  ;  and  by  Coxe^  for  the 
appellees. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — The  bill  filed  in 
this  case  is  for  the  foreclosure  of  a  mortgage,  dated  on  the  4th  of  August 

1809,  to  secure  the  payment  of  three  promissory  notes,  given  by  the  mort- 
gagor, John  Peter,  to  the  mortgagee  Thomas  B.  Beale,  the  testator  of  the 
complainants.  The  mortgaged  premises  were  a  house  and  several  lots  in 
Georgetown,  which  the  mortgagor  afterwards,  on  the  16th  of  *  April     ^^ 

1810,  sold  and  conveyed  to  Elibabeth  Peter,  who  then  paid  the  ■- 
purchase-money.  The  bill  is  filed  in  1821,  against  John  Peter  and  Elizabeth 
Peter.  Soon  after  the  service  of  process,  Elizabeth  Peter  departed  this  life, 
and  the  suit  was  revived  against  her  devisees.  These  defendants,  in  their 
answer,  do  not  admit  the  mortgage,  and  require  proof  of  its  existence.  The 
proof  offered  by  the  plaintiffs  is  an  office-copy  of  the  deed,  and  the  first 
question  in  the  cause  is  on  the  admissibility  of  this  copy. 

The  law  of  Maryland  is  the  law  of  this  part  of  the  district  of  Columbia. 
The  acts  of  1715  and  1766  require  that  all  conveyances  of  land  shall  be 
enrolled  in  the  records  of  the  same  county  where  the  lands,  tenements  or 
hereditaments  conveyed  by  such  deed  or  conveyance  do  lie,  or  in  the  pro- 
vincial court,  as  the  case  may  be.  The  courts  of  Maryland  are  understood  to 
have  decided,  that  copies  of  deeds  thus  enrolled  may  be  given  in  evidence.  In 
a  case  reported,  6  Har.  &  Johns.  276,  the  defendant  offered  in  evidence 
the  record  of  a  deed,  to  the  admission  of  which  the  plaintiff  objected ;  but  the 
court  overruled  the  objection.  A  bill  of  exceptions  was  taken,  and  the  judg- 
ment, which  was  in  favor  of  the  defendant,  was  carried  before  the  court  of 
appeals,  llie  counsel  for  the  plaintiff  in  error  contended,  that  as  the  acts 
requiring  the  enrolment  of  conveyances  do  not  say,  that  a  copy  of  the  enrol- 
ment shall  be  evidence,  the  general  principle  of  law  is,  that  the  deed  itself, 
unless  shown  to  have  been  lost,  must  l  e  produced.  Chief  Justice  Buchanan, 
delivering  the  opinion  of  the  court,  said,  '*  this  case  comes  before  us  on  three 
bills  of  exceptions.  The  first  presents  the  question,  whether  the  enrolment 
of  a  deed  of  bargain  and  sale  is  competent  evidence  of  title  to  lands,  in  the 
trial  of  an  action  of  ejectment,  or  whether  the  original  must  be  produced  ? 
The  court  before  whom  the  cause  was  tried,  decided  that  it  was,  and  that 
the  original  need  not  be  produced  ;  and  certainly,  it  is  too  late,  at  this  day, 
to  question  the  correctness  of  that  decision.  Copies  of  deeds  that  are  not 
required  to  be  enrolled,  cannot  be  admitted  in  evidence  ;  but  deeds  of  bar- 
gain and  sale  are,  by  the  laws  of  the  state,  required  *to  be  enrolled,  ^^ 
and  by  the  uniform  tenor  of  the  decisions  of  the  courts  of  the  state,  ^ 
exemplifications  of  records  of  deeds  of  bargain  and  sale  are  as  good  and 
competent  evidence  as  the  originals  themselves." 

In  the  circuit  court,  the  plaintiff  offered  testimony  to  account  for  the 
absence  of  the  original  deed.  Objections  were  made  to  the  reception  and 
sufficiency  of  this  testimony  ;  but  as,  by  the  settled  law  of  Marly  land,  the 
copy  of  the  deed  was  admissible,  without  proving  the  loss  of  the  original,  it 
18  unnecessary  to  examine  the  validity  of  these  objections. 

The  original  existence  of  the  mortgage  being  established,  we  proceed  to 
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inquire  into  the  validity  of  the  objections  raised  to  its  being  still  in  force, 
so  as  to  avail  the  plaintiffs  in  the  circuit  court.  These  objections  are  :  1st. 
That  it  has  been  released.  2d.  That  the  silence  of  the  said  mortgagee,  dur- 
ing his  whole  life,  respecting  his  claim,  thus  concealing  it  from  Elizabeth 
Peter  for  more  than  eleven  years,  whereby  she  and  her  representatives  have 
lost  all  possibtlty  of  recovering  the  purchase-money  from  John  Peter,  has 
forfeited  his  right,  both  in  law  and  equity,  to  proceed  againt  the  mort- 
gaged premises. 

The  instrument  by  which,  as  the  defendants  in  the  court  below  contend, 
this  debt  was  released,  is  dated  the  2'7th  of  April  1820.  It  was  signed  and 
sealed  by  several  of  the  creditors  of  the  mortgagor,  and  among  others,  by 
Thomas  B.  Beale,  the  mortgagee.  John  Peter,  who  was  engaged  exten- 
sively in  commerce,  had  sustained  heavy  losses  by  fire.  Several  of  his 
friends  and  creditors  agreed  to  receive  a  conveyance  of  all  his  remaining 
property,  to  be  distributed  ratably  among  them,  and  to  advance  him  a  con- 
siderable sum  of  money  to  set  him  up  again  in  business.  The  defendants 
in  error  allege,  that  this  agreement  was  on  the  condition,  that  all  his  credi- 
tors should  sign  a  release  of  his  debts,  so  as  to  leave  his  future  acquisitions 
exonerated  from  their  claims  ;  and  that  some  of  his  creditors  refused  to  sign 
the  release,  in  consequence  of  which  refusal,  the  whole  became  inoperative. 
The  deed  conveying  his  property  to  a  trustee,  for  the  use  of  his  creditors, 
and  the  instrument  of  release,  were  both  produced,  and  appear  in  the  record. 
^  ,  The  deed  of  release  enumerates  *the  creditors  of  John  Peter,  some 
^^  J  of  whom  have  not  executed  it.  It  is  absolute  on  its  face,  and  the 
plaintiffs  in  error  deny  that  it  was  intended  to  be  conditional.  They  also 
contend,  that  no  parol  evidence  is  admissible  to  vary  a  written  contract,  by 
introducing  into  it  a  condition  which  entirely  changes  its  character  ;  the 
argument  has  turned  chiefly  on  the  admissibility  of  this  testimony.  The 
court  will  not  inquire,  whether  the  parol  evidence  offered  in  this  case  can 
be  introduced  to  vary  the  contract,  because  a  preliminary  question  arises 
to  which  the  testimony  is,  they  think,  certainly  applicable.  That  question 
is — has  the  contract  been  executed  ?  It  is  set  up  by  the  defendants  in  their 
answer,  and  the  general  replication  puts  it  in  issue.  It  was,  therefore, 
incumbent  on  those  who  sought  to  avail  themselves  of  it,  to  prove  it. 

Thomas  Nevit,  the  subscribing  witness  to  the  signature  of  Thomas  B. 
Beale,  has  not  been  examined.  If  this  omission  can  be  accounted  for,  infer- 
ior evidence  would  undoubtedly  be  admissible,  to  establish  this  all-important 
fact ;  but  the  whole  of  this  evidence  must  be  examinable.  The  delivery 
itself,  and  the  circumstances  under  which  it  was  made,  are  open  to  both 
parties.  The  questions  whether  the  instrument  ever  became  a  deed  ? 
whether  it  was  delivered  as  an  escrow,  whose  completion  depended  on  sub- 
sequent events,  which  never  happened,  or  was  a  complete  contract  when 
signed  by  those  whose  signatures  are  affixed  to  it  ?  are  entirely  distinct  from 
the  question  how  far  a  written  contract  may  be  varied  by  parol  evidence. 

The  plaintiffs  in  error  rely  on  the  fact,  that  the  instrument  was  left  in 
possession  of  Mr.  Peter.  This  circumstance  is  certainly  entitled  to  con- 
sideration ;  but  it  is  not  conclusive.  It  is  open  to  explanation  ;  and  all  the 
testimony  shows,  that  it  was  placed  in  his  hands  to  obtain  the  signature  of 
his  creditors.  Clement  Smith  expressly  avers  it.  The  deposition  of  Mr. 
John  Peter  was  taken,  on  the  part  of  the  plaintiffs  in  error,  for  the  jiurpose 
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of  showing,  among  other  things,  that  the  release  was  unconditional.  But  he 
is  a  party  to  the  suit  on  the  record,  and  his  deposition  is  not  admissible. 
The  deposition  of  George  Peter,  one  of  the  creditors  of  John  Peter,  who 
executed  the  deed  of  release,  is  also  taken  for  the  same  purpose.  He  was 
one  of  the  devisees  of  Elizabeth  Peter  ;  ♦but  released  his  interest  in  ^^ 
the  property,  before  he  gave  his  deposition.  He  also  is  a  party  ^ 
on  the  record,  and  this  objection  is  made  to  his  testimony.  All  objections  to 
the  competency  and  admissibility  of  these  depositions  were  reserved  by  the 
defendants  in  error,  and  may  be  now  made.  They  cannot,  therefore,  be 
read. 

The  defendants  in  error  produced  the  record  of  a  suit  in  chancery,  in 
which  John  Peter  and  George  Peter,  among  others,  were  plaintiffs,  for  the 
purpose  of  showing,  that  the  release  was  not  fully  executed.  But  the  devi- 
sees of  Elizabeth  Peter  were  not  parties  to  that  suit,  and  cannot  be  affected 
by  it.  They  also  produced  several  depositions.  Francis  Dodge  was  one 
of  the  creditors  of  John  Peter,  but  did  not  execute  the  release.  He  was 
applied  to  by  Mr.  Peter  to  sign  it,  who  stated,  as  well  as  the  deponent 
recollects,  "  that  if  any  one  of  his  creditors  objected  to  sign,  the  whole 
arrangements  would  fail."  Clement  Smith,  who  was  trustee  of  the  effects 
of  John  Peter,  which  were  assigned  for  the  benefit  of  his  creditors,  wa9 
asked,  '^  Was  it  not  a  part  of  the  said  scheme,  that  it  should  be  inoperative 
and  void  in  respect  of  all  parties,  including  the  said  John  Peter,  his  friends, 
and  releasing  creditors,  in  case  any  of  his  creditors  should  refuse  to  release 
said  John  Peter  from  his  debts  ?"  He  says,  "  I  answer  without  hesitation, 
that  such  was  my  impression.  I  did  then,  and  do  now,  believe,  that  it  was 
so  understood  by  all  the  parties,  who  on  that  condition  alone  signed  the 
release."  This  witness  signed  the  deed  of  release,  as  attorney  for  some  of 
the  releasing  creditors.  He  also  states  several  circumstances  confirmatory 
of  the  opinion,  that  the  release  was  not  to  take  effect,  unless  signed  by  all 
the  creditors  of  John  Peter. 

The  record  also  contains  two  letters,  addressed  while  the  transaction  was 
pending,  to  William  Fowle  <fc  Co.,  who  were  among  his  creditors.  The  first 
is  dated  the  25th  of  Apnl  1820.  In  that,  speaking  of  his  friends,  he  says, 
**  They  have  come  forward  and  agreed  to  loan  me  a  cash  capital  of  ft  15,000  ; 
but  on  the  special  condition  that  I  obtain  a  release  from  all  my  creditors, 
and  keep  my  old  and  new  business  entirely  separate."  *His  second  ^^ 
letter,  dated  the  28th  of  April,  expresses  his  regret  that  William  ■- 
Fowle  &  Co.  were  not  at  liberty  to  sign  the  release  ;  repeats  the  idea,  that 
his  friends,  who  had  promised  him  a  loan  of  $15,000,  had  made  a  condition, 
that  he  should  obtain  a  release  from  all  his  creditors  ;  and  after  renewing 
his  application  respecting  the  release  from  Fowle  &  Co.  adds,  ^^  every  day's 
delay  may  diminish  the  zeal  of  my  friends,  therefore,  let  me  hear  from  yon 
by  retarn  of  mail,  with  an  authority,  I  hope,  to  Clement  Smith  to  release  as 
it  respects  me."  Clement  Smith  says,  that  "  J.  Peter  called  on  him  for  the 
notes  and  funds  which  his  friends  had  deposited  with  Smith,  to  be  delivered 
to  Peter,  when  the  condition  on  which  they  were  to  be  delivered  should  be 
performed.  The  deponent  declined  complying  with  this  request,  because  he 
understood  that  some  of  the  creditors  had  rufused  to  sign  the  release."  He 
left  the  room,  and  returned  in  a  few  moments  with  a  letter  in  his  hand,  and 
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saidy  **  The  business  is  all  at  au  end."  ''  Mr.  Fowle,  or  some  other  person 
to  whom  he  had  written,  having  refused  to  sign  or  release  his  debt." 

The  letter  to  Mr.  Fowle,  and  that  part  of  the  deposition  of  Mr.  Smith 
which  has  just  been  cited,  refer  particularly  to  the  contract  for  advancing 
money  to  enable  Mr.  Peter  to  recommence  business  ;  but  they  are  not  with- 
out influence  on  the  question,  whether  the  release  was  completely  executed. 
That  instrument  was  dated  on  the  27th  of  April  1820.  It  purports  to  be 
made  between  John  Peter  and  his  creditors,  indorsers  and  sureties  ;  that  is, 
all  his  creditors,  &c.  It  states  the  assignment  made  by  Peter  of  all  his 
remaining  effects  to  Clement  Smith,  for  their  benefit ;  their  purpose  to 
advance  him  a  sum  of  money,  that  he  may  again  go  into  business  ;  but 
their  unwillingness  to  do  so,  so  long  as  the  new  capital  of  the  said  J.  P.  may 
be  liable  to  his  former  debts  ;  that  they  *^  are  willing,  in  consideration  of 
the  premises,  to  release  him  from  all  his  debts  and  liabilities,  so  that  he 
may  hold  his  future  property  and  stock  in  trade  exempt  from  their  respec- 
tive claims."  After  reciting  the  names  of  the  creditors,  and  stating  the 
amount  of  their  several  claims,  it  proceeds  to  say,  that  *^  in  consideration  of 
the  premises,  the  creditors,  Ac,  have  released,  ^c.',  and  do  release,  Ac,  the 
said  John  Peter,  his  heirs,  &c.,  from  all  their  aforesaid  several  claims,  Ac." 
^  ^     The  same  instrument  proceeds  to  appoint  Clement  *Smith,  who  is  a 

^  party  thereto,  trustee  of  all  the  estate  and  effects  assigned  by  John 
Peter,  for  their  benefit.  The  release  is  in  consideration  of  the  assignment. 
The  advance  of  money  and  the  release  are  obviously  parts  of  the  transac- 
tion, and  are  closely  connected  with  each  other.  The  purpose  intended  by 
all  those  who  signed  the  release  could  not  be  accomplished,  unless  it  should 
be  signed  by  all.  It  is  in  evidence,  too,  that  the  failure  of  the  release  pre- 
vented the  trustee  from  carrying  the  deed  of  assignment,  which  constituted 
its  consideration,  into  execution. 

On  a  full  consideration  of  these  circumstances,  we  are  of  opinion,  that 
the  release  was  never  fully  executed,  and  did  not  become  the  deed  of  the 
parties. 

The  plaintiffs  in  error  also  contend,  that  Thomas  B.  Beale,  by  his  con- 
duct, in  his  lifetime,  forfeited  his  right  to  enforce  the  payment  of  the 
mortgage-debt  against  the  said  Elizabeth  Pcler,  or  her  representatives. 
The  answer  alleges  :  1st.  That  though  he  lived  more  than  eleven  years  after 
the  execution  of  the  mortgage,  he  never  did  assert  any  claim,  or  even  inti- 
mate to  the  said  Elizabeth,  or  to  any  of  her  friends  or  advisers,  the  existence 
of  Buch  claim.  2d.  That  by  concealment  of  the  said  mortgage-debt,  lapse 
of  time,  and  collusion  with  the  said  John,  in  the  said  sale  to  said  Elizabeth, 
he  and  his  representatives  have  lost  all  claim,  either  in  law  or  equity.  These 
objections,  it  may  be  observed,  cannot  be  connected  with  the  release.  That 
bears  date  in  1820,  and  the  mortgage-deed  was  executed  in  1809.  If,  there- 
fore, he  never  did  assert  any  claim,  nor  intimate  its  existence  to  the  said 
Elizabeth,  or  her  friends,  he  was  not  restrained  from  doing  so  by  having 
released  it.  But  the  mortgage-deed  was  recorded,  and  this  is  considered  in 
law,  as  notice  to  all  the  world,  and  dispenses  with  the  necessity  of  personal 
notice  to. purchasers.  A  deed  cannot,  with  any  propriety,  be  said  to  be 
concealed,  which  is  placed  upon  the  public  record,  as  required  by  law  ;  nor 
can  a  previous  conveyance  and  delivery  of  title  deeds  to  a  purchaser,  be 
justly  denominated  collusion,  because  a  subsequent  incumbrance  is  taken  on 
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the  same  property*     CommoD  prudence  would  have  directed  Mrs.  Peter  to 
search  the  records  of  the  county,  hefore  she  paid  the  purchase-money.     .^, 
Had  she  done  so,  she  would  *have  found  the  deed  to  Mr.  Beale.     It     *- 
is  not  in  proof,  that  he  has  done  any  act  to  deceive  or  mislead  her  ;  he  has 
been  merely  silent  respecting  a  deed   which   was  recorded  as  the  law 
directs. 

We  are  of  opinion,  that  there  is  no  error  in  the  decree  of  the  circuit 
conrt.     It  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for. the  county  of  Washington,  and  was  argued  by  counsel  :  On  considera- 
tion whereof,  it  is  the  opinion  of  this  court,  that  there  is  no  error  in  the 
decree  of  the  said  circuit  court  in  this  cause  ;  whereupon,  it  is  considered, 
ordered  and  decreed  by  this  court,  that  the  decree  of  the  said  circuit  court 
in  this  cause  be  and  the  same  is  hereby  affirmed,  with  costs  and  damages, 
at  the  rate  of  six  per  cent,  per  annum. 


MoBOAir  Btknb,  Plaintiff  in  error,  v.  State  of  Missoubi.  [*40 

Error  to  state  court — Bills  of  credit. 

The  case  of  Craig  v.  Missouri,  4  Pet.  410,  in  which  it  was  decided,  that  the  act  of  the  legislature 
of  the  state  of  Missouri,  passed  27th  July  1821,  entitled  an  act  for  establishing  loan-offices,  was 
repugnant  to  the  constitution  of  the  United  States,  revijed  and  confirmed. 

The  pleadings  in  the  cause  bring  the  question,  whether  the  act  of  the  state  of  Missouri,  by  virtue 
of  which  the  certificates  which  form  the  consideration  of  the  writing  obligatory,  on  which  the 
judgment  of  the  state  court  was  rendered,  be  constitutional  or  not,  directly  and  plainly  before 
the  court ;  and  the  decision  of  the  state  court  was  in  favor  of  ita  validity ;  consequently,  the 
case  is  within  the  26th  section  of  the  judiciary  act. 

Ebbob  to  the  Supreme  Court  for  the  fourth  judicial  district  of  Norfolk 
in  the  state  of  Missouri. 

This  case  was  submitted  to  the  court,  by  Jienton,  for  the  defendant.  No 
counsel  appeared  for  the  plaintiff  in  error. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  a  judgment  rendered  in  the  supreme  court  fortlie  state  of  Missouri. 

In  1826,  an  action  of  covenant  was  instituted  in  the  circuit  court  for  the 
county  of  Cape  Girardeau,  by  the  state  of  Missouri,  against  Morgan  Byrne, 
the  plaintiff  in  error.  The  declaration  charges,  that  the  defendant,  on  the 
26th  of  October  1822,  executed  his  certain  writing  obligatory,  by  which  he 
promised  to  pay  to  the  state  of  Missouri,  on  the  26th  day  of  October,  in  the 
year  1828,  the  sum  of  tld5,  and  the  two  per  centum  per  annum  on  the  said 
amount,  it  being  the  interest  accruing  on  the  certificates  borrowed  (by  the 
said  Byrne,  of  the  state),  from  the  first  day  of  October  1821,  at  the  Jackson 
loan  office,  for  value  ;  which  said  sum  the  defendant  refuses  to  pay,  Ac, 

The  defendant  appeared  and  pleaded  in  bar  of  the  action,  that  the  said 
state  of  Missouri,  by  an  act  of  the  legislature  thereof,  entitled  an  act  for  the 
establishment  of  loan-offices,  ♦approved  by  the  governor  of  the  said     ^^ 
state  on  the  27th  day  of  June  1821,  divided  said  state  into  five  dis-     ^ 
triots,  in  each  of  which  districts  was  established  a  loan-office  ;  and  by  said 
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act  the  auditor  of  pablic  accounts  and  treasurer  of  said  state,  under  tbc 
governor  thereof,  were  required  to  issue  certificates,  signed  by  the  said 
auditor  and  treasurer  to  the  nominal  amount  of  $200  000,  of  denominations 
not  exceeding  ten  dollars,  nor  less  than  tifty  cents,  in  the  following  form,  to 
wit,  "  This  certificate  shall  be  receivable  at  the  treasury,  or  any  of  the  loan- 
offices  of  the  state  of  Missouri,  in  discharge  of  taxes  or  debts  due  to  the 

state,  for  the  sum  of dollars,  with  interest  for  the  same,  at  the  rate 

of  two  per  centum  from  this  date,  the day  of ;  "  and  that  by  said 

act,  said  certificates  were  made  receivable  at  the  treasury  of  said  state,  and 
by  all  the  tax-gatherers  and  other  public  officers,  in  payment  of  taxes,  and 
other  moneys,  then  due  or  to  become  due  to  said  state,  or  any  county  or 
town  therein,  and  by  all  officers,  civil  and  military,  in  said  state,  in  discharge 
of  salaries  ;  and  by  said  act,  it  was  further  made  the  duty  of  said  auditor 
and  treasurer,  according  to  the  provisions  of  said  act,  to  deliver  to  the  clerk 
of  said  general  loan-offices  a  proportional  amount  of  the  certificates,  by  the 
said  act  required  to  be  issued  as  aforesaid  ;  and  certain  commissioners, 
by  said  act  required  to  be  appointed,  were,  by  said  act,  empowered  to  loan  said 
certificates  to  the  citizens  of  said  state,  residing  whithin  their  respective  dis- 
tricts, at  interest  not  exceeding  six  per  centum  per  annum  on  the  amount, 
and  to  secure  the  repayment  of  the  said  loans  by  mortgages  or  personal 
security ;  and  by  said  act,  the  salt-springs  belonging  to  the  state  were  to  be 
leased  out,  on  the  condition  that  the  lessee  or  lessees  should  receive  said 
certificates  in  payment  for  salt,  not  exceeding  that  which  might  be  pre- 
scribed by  law  ;  and  that  the  proceeds  of  said  salt-springs,  the  interest  accru- 
ing to  the  state,  and  all  estates  purchased  by  the  said  loan-offices  under  the 
provisions  of  said  act,  and  all  debts  then  due  and  to  become  due  to  the  said 
state,  were,  by  said  act,  pledged  and  made  a  fund  for  the  redemption  of  the 
said  certificates ;  and  by  the  same  act,  the  faith  of  the  state  was  also 
pledged  for  the  same  purpose.  And  the  defendant  further  saith,  Ac,  a 
large  sum  was  deposited  at  tbe  loan-office  at  Jackson,  &c.,  and  that  he  has 
*Ai  1    received  from  said  loan-office  *the  nominal  sum  of  $135  in  said  certi- 

J  ficates,  for  the  loan  of  which  certificates,  and  no  other  consideration 
whatever,  the  said  defendant  made  and  executed  to  said  state  said  writing 
obligatory  mentioned.  And  said  defendant  avers,  that  said  loan-office  certi- 
ficates, so  loaned  to  said  defendant  as  aforesaid,  were  bills  of  credit,  emitted 
by  said  state,  in  violation  of  the  constitution  of  the  United  States  ;  all 
which  said  defendant  is  read 3^  to  verify  :  wherefore,  Ac. 

The  plaintiff  demurred  generally  to  this  plea,  and  the  defendant  joined 
in  demurrer.  The  court  sustained  the  demurrer,  and  rendered  judgment 
for  the  plaintiff.  This  judgment  was  brought  by  writ  of  error  into  the 
supreme  court  of  the  judicial  district  in  which  it  was  rendered,  the  highest 
tribunal  in  that  state  which  could  take  cognisance  of  it,  where  it  was 
affirmed.  The  defendants  have  prosecuted  this  writ  of  error,  under  the 
25th  section  of  the  judiciary  act. 

The  pleadings  in  the  cause  bring  the  question,  whether  the  act  of  the 
state  of  Missouri,  by  virtue  of  which  the  qertificates  which  form  the  con- 
sideration of  the  writing  obligatory,  on  which  the  judgment  of  the  state 
court  was  rendered,  be  constitutional  or  not,  directly  and  plainly  before  the 
court ;  and  the  decision  of  the  state  court  was  in  favor  of  its  validity. 
Consequently,  the  case  is  within  the  25th  section  of  the  judiciary  act ;  and 
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the  only  qaestion  before  this  court  is,  did  the  state  court  err  in  pronouncing 
that  judgment  ?  Is  the  act  in  question  repugnant  to,  or  consistent  with,  the 
constitution  of  the  United  States  ? 

This  question  was  ably  argued,  and  fully  considered  by  the  court  in  the 
case  of  Craig  v.  State  of  Musouri^  4  Pet.  410-  In  that  case,  a  majority  of 
the  court  were  of  opinion,  that  the  act  was  repugnant  to  the  constitution  ; 
and  the  judgment  of  the  state  court  was  reversed.  That  decision  is  expressly 
in  point,  and  on  its  authority,  the  judgment  in  this  case  also  must  be  re- 
versed and  the  cause  remanded,  that  judgment  may  be  rendered  for  the 
defendant  in  that  court,  the  plaintiff  in  error. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  *record  -.  ^ 
from  the  supreme  court  of  the  state  of  Missouri  for  the  fourth  judi-  *■ 
cial  district,  and  was  argued  by  counsel :  On  consideration  whereof,  this 
court  is  of  opinion,  that  there  is  error  in  the  rendition  of  the  judgment  of 
the  said  court,  in  this,  that  in  affirming  the  judgment  rendered  by  the  cir- 
cuit court  of  the  county  of  Cape  Girardeau,  in  the  state  of  Missouri,  that 
court  has  given  an  opinion  in  favor  of  the  validity  of  the  act  of  the  legisla- 
ture of  Missouri,  passed  on  the  27th  of  June  1821,  entitled  "an  act  for  the 
establishment  of  loan-offices,"  which  act  is,  in  the  opinion  of  this  court, 
repugnant  to  the  constitution  of  the  United  States  :  whereupon,  it  is  con- 
sidered by  the  court,  that  the  said  judgment  of  the  said  supreme  court  of 
the  state  of  Missouri  for  the  fourth  judicial  district,  ought  to  be  reversed 
and  annulled  ;  and  the  same  is  hereby  reversed  and  annulled,  and  the  cause 
remanded  to  that  court,  with  directions  to  enter  judgment  in  favor  of  the 
defendant  to  the  original  action. 


*  Samuel  Leb  and  Babbara  Leb,  Plaintiffs  in  error,  v.  ELizABErn     [*44 

Lee. 

Slavery. 

The  plaintiffs  in  error  filed  a  petition  for  freedom,  in  the  circuit  court  of  the  United  States  for 
the  county  of  Washington,  and  prored,  that  they  were  born  in  the  state  of  Virginia,  as  slaves 
of  Richard  B.  Lee,  now  deceased,  who  moved,  with  his  family,  into  the  county  of  Washington, 
in  the  district  of  Columbia,  about  the  year  1816,  leaving  the  petitioners  residing  in  Virginia,  as 
his  slaves,  until  the  year  1820,  when  the  petitioner  Barbara  was  removed  to  the  county  of  Alex- 
andria, in  the  district  of  Ck)lumbia,  where  she  was  hired  to  Mrs.  Muir,  and  continued  with  her, 
thus  hired,  for  the  period  of  one  year ;  that  the  petitioner  Sam  was,  in  like  manner,  removed  to 
the  county  of  Alexandria,  and  was  hired  to  General  Walter  Jones,  for  a  period  of  about  five  or 
six  months ;  that  after  the  expiration  of  the  said  periods  of  hiring,  the  petitioners  were  removed 
to  the  said  county  of  Washington,  where  they  continued  to  reside  as  the  slaves  of  the  said  Richard 
B.  Lee,  until  his  death,  and  since,  as  the  slaves  of  his  vidow,  the  defendant. 

On  the  pan  of  the  defendant  in  error,  a  preliminary  objection  was  made  to  the  jurisdiction  of  this 
court,  growing  out  of  the  act  of  congress  of  the  2d  of  April  1816,  which  declares,  that  no  cause 
shall  be  removed  from  the  circuit  court  for  the  district  of  Columbia  to  the  supreme  court,  by 
appeal  or  writ  of  error,  unless  the  matter  in  dispute  shall  be  of  the  value  of  $100(»  or  upwards. 

The  matter  in  dispute  in  this  case  is  the  freedom  of  the  petitioners  ;  the  judgment  of  the  court 
below  is  against  their  claims  to  freedom  ;  the  matter  in  dispute  is,  therefore,  to  the  plaintiffs 
in  error,  the  value  of  their  freedom,  and  this  is  not  susceptible  of  a  pecuniary  valuation.  Had 
the  judgment  been  in  favor  of  the  petitioners,  and  t'.ie  writ  of  error  brought  by  the  party  claim- 
ingto  be  the  owner,  the  value  of  the  slaves,  as  property,  would  have  been  the  matter  in  dispute, 
and  affidavits  might  be  admitted  to  ascertain  such  value ;  but  affidavits,  estimatmg  the  valu* 
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of  freedom,  are  entirely  inadmisaible ;  and  no  doubt  is  entertained  of  the  jurisdiction  of  the 
court. 

The  circuit  court  refused  to  instruct  the  jury,  that  if  they  should  believe  from  the  evidence,  that 
the  bringing  the  petitioners  from  Virginia  to  Alexandria,  by  their  owner,  and  hiring  them  there 
was  merely  colorable,  with  intent  to  evade  thg  law,  then  the  petitioners  were  entitled  to  their 
freedom. 

By  the  Maryland  law  of  1796,  it  is  declared,  that  it  shall  not  be  lawful  to  import  or  bring  into 
this  state,  by  land  or  water,  any  negro,  mubitto  or  other  slave,  for  sale,  or  to  reside  within 
this  state ;  and  any  person  brought  into  this  state  as  slave,  contrary  to  this  act,  if  a  slave 
before,  shall  thereupon  cease  to  be  the  property  of  the  person  so  importing,  and  shall  be  free. 
And  by  the  act  of  congress  of  the  27th  of  February  1801,  it  is  provided,  that  the  laws  of  the 
state  of  Maryland,  as  they  then  existed,  shall  be  and  continue  in  force  in  that  part  of  the  dis- 

*451         ^^'^^  which  was  ceded  by  that  state  to  the  United  States.     *The  Maryland  law  of  1796 
^        is,  therefore,  in  force  in  the  couniy  of  Washington ;  and  the  petitioners,  if  brought 
directly  from  the  state  of  Virginia  into  the  county  of  VVashiugton,  would,  under  the  provis- 
ions of  that  law,  be  entitled  to  their  freedom. 

By  the  act  of  congress  of  the  24th  of  June  1812,  it  is  declare:!,  **  that  hereafter,  it  shall  he  law- 
ful for  any  inhabitant  or  inhabitants,  in  either  of  the  said  counties  (Washington  and  Alexan- 
dria), owning  and  po.<4ses3ing  any  slave  or  slaves  therein,  to  remove  the  same  from  one  county 
into  the  other,  and  to  exercise,  tieely  and  fully,  all  the  right  of  property,  in  and  over  the  said 
slave  or  slaves  therein,  which  would  be  exercised  over  him,  her  or  them,  in  the  county  from 
whence  the  removal  was  made.*' 

The  court  erred  in  refusing  to  give  the  fourth  instruction  prayed  on  the  part  of  the  petitioners 
all  that  was  asked  by  this  instruction  wils,  to  sub.nit  to  the  jury,  whether,  from  the  evidence, 
the  bringing  of  the  [)etitioners  from  Virginia  to  Alex:indria,  and  the  hiring  them  there,  was 
not  merely  colorable,  with  intent  to  evade  the  law. 

When  the  intention  with  which  an  act  is  done  becomes  the  subject  of  inquiry,  it  belongs  exclu- 
sively to  the  jury  to  decide.  Whatever  is  done  in  fraud  of  law,  is  done  in  violation  of  it.  The 
cases  of  United  States  v.  Quincy,  6  Pet.  466,  and  The  William  King,  2  Ibid.  163,  cited. 

Lee  V.  Lee,  4  Cr.  C.  C.  643,  reversed. 

Ebrob  to  the  Circuit  Court  of  the  District  of  Cohimbia,  and  county  of 
Washington. 

This  case  was  argued  by  Caocey  for  the  plaintiffs  in  error  ;  and  by  Zee 
and  Jones,  for  the  defendant.  In  the  opinion  of  the  court,  the  fact«  are  fully 
stated. 

Coxe  cited,  Act  of  Congress  of  May  3d,  1802  (2  U.  S.  Stat.  193)  ;  Act 
of  Congress  of  1801  (Ibid.  103);  Act  of  June  1812,  §  12  (Ibid.  755).  These 
citations  referred  to  the  question  of  slavery.  As  to  the  question  of  intention 
being  exclusively  for  the  jury,  he  cited,  6  Pet.  466  ;  2  Cranch  268,  390 ; 
1  Wheat.  151,  121  ;  2  Ibid.  149,  153. 

JLee  and  Jones  referred  to  the  same  provisions  of  the  laws  of  Maryland 
and  of  the  United  States,  as  were  cited  by  the  counsel  for  the  plaintiffs  in 
error. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — ^The  plaintiffs  in 
•4fll     ^^^^^  presented  their  petition  to  the  circuit  *eourt  of  the  United  States 

^  for  the  county  of  Washington,  in  the  district  of  Columbia,  setting 
forth,  that  they  are  persons  of  color  who  are  entitled  to  their  freedom,  and 
are  now  held  in  a  state  of  slavery  by  the  defendant  in  error,  in  the  said 
county  of  Washington,  cofttrary  to  law,  and  praying  process,  &c.  The 
defendant  in  the  court  below  appeared  and  pleaded,  that  the  petitioners  arc 
not  entitled  to  their  freedom  as  they  have  alleged,  and  issue  being  thereupon 
joined,  the  cause  was  tried  by  a  jury. 
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Upon  the  trial,  the  petitiooers  proved,  that  they  were  bom  in  the  state  of 
Virginia,  as  slaves  of  Richard  B.  Lee,  now  deceased,  who  moved,  with  his 
family,  in  the  county  of  Washington,  in  the  district  of  Columbia,  about  the 
year  1816,  leaving  the  petitioners  residing  in  Virginia,  as  his  slaves,  until 
the  year  1820,  when  the  petitioner  Barbara  was  removed  to  the  county  of 
Alexandria,  in  the  district  of  Columbia,  where  she  was  hired  to  Mrs.  Muir, 
and  continued  with  her  thus  hired  for  the  period  of  one  year.  That  the  peti- 
tioner Sam  was,  m  like  manner,  removed  to  the  county  of  Alexandria,  and 
was  hired  to  General  Walter  Jones,  for  a  period  of  about  five  or  six  months. 
That  after  the  expiration  of  the  said  periods  of  hiring,  the  petitioners  were 
removed  to  the  said  county  of  Washington,  where  they  continued  to  reside 
as  the  slaves  of  the  said  Richard  B.  Lee,  until  his  death,  and  since  as  the 
slaves  of  his  widow,  the  defendant.  Upon  which  evidence  the  petitioners' 
counsel  prayed  the  court  to  give  to  the  jury  the  following  instructions. 

1.  If  the  jury  shall  believe  from  the  evidence  aforesaid,  that  the  said 
petitioners,  or  either  of  them,  were  slaves,  born  in  Virginia,  and  that  Mr. 
Lee,  their  master,  removed  from  Virginia,  in  1817,  with  his  family,  to  the 
county  of  Washington,  and  left  said  petitioners  residing  in  Virginia  ;  and 
subsequently  to  the  year  1820,  the  petitioners,  or  either  of  them,  were 
removed  from  Virginia,  directly  to  the  county  of  Washington,  they  would 
be  entitled  to  their  freedom  in  the  present  suit. 

2.  If  the  jury  shall  believe  from  the  said  evidence,  that  the  petitioners, 
or  either  of  them,  were  originally  brought  by  their  master,  an  inhabitant 
and  citizen  of  Washington  county  in  this  district,  from  Virginia  to  Alex- 
andria county,  and  thence  to  Washington  county  ;  they  are  also  entitled  to 
their,  his  or  her  *freedom,  unless  the  jury  shall  also  believe  from  the  ^^ 
evidence  aforesaid,  that  the  residence  in  Alexandria  county  was  not  '- 
merily  transitory,  but  was  bond  fide  and  permanent 

The  court  gave  the  first  instruction  as  prayed,  but  refused  to  give  the 
second  in  the  form  asked,  and  in  lieu  thereof  gave  the  following.  That  if 
the  petitioners  were  bond  fide  hired  to  persons  residing  in  Alexandria,  and 
served  their  regular  tei-ms  of  hire  there,  the  petitioner  Barbara,  for  a  year 
or  more,  and  the  petitioner  Sam,  from  three  to  six  months,  and  upon  the 
expiration  of  their  respective  terms  of  hire,  were  brought  from  Alexandria 
to  Washington  ;  such  hiring  and  residence  in  Alexandria  constituted  a  resi- 
dence sufficiently  permanent  to  authorize  such  removal.  That  such  removal 
from  Alexandria  to  Washington,  upon  the  expiration  of  such  terms  of  hire, 
does  not  infer  such  preconceived  intent  to  bring  them  from  Virginia  to 
Washington,  as  to  render  their  intermediate  residence  in  Alexandria  merely 
transitory  and  tnaldfide^  and  their  subsequent  removal  thence  to  Washing- 
ton equivalent  to  a  removal  direct  from  Virginia  to  Washington.  The  peti- 
tioners' counsel  then  prayed  the  court  to  instruct  the  jury  : 

3.  That  if  they  shall  believe  fi-om  the  evidence  aforesaid,  that  the  bring- 
ing the  petitioners  from  Virginia  to  Alexandria,  by  their  owner,  and  hiring 
them  there,  was  merely  colorable,  with  intent  to  evade  the  law,  that  then 
the  petitioners  are  entitled  to  their  freedom.  The  court  refused  to  give  this 
instruction,  being  of  opinion,  that  there  was  no  evidence  in  the  case  tending 
to  prove,  that  the  bringing  of  the  petitioners  from  Virginia  to  Alexandria 
and  hiring  them  there,  was  merely  colorable,  and  with  intent  to  evade  the 
law.     A  further  instruction  was  prayed  by  the  petitioners'  counsel,  and 


47  SUPREME  COURT  [J:in'y 

refused  by  the  court,  but  which  it  is  unnecessary  here  particularly  to  notice. 
To  these  several  refusals  a  bill  of  exceptions  was  duly  taken.  A  verdict 
and  judgment  were  thereupon  rendered  for  the  defendant ;  and  the  cause 
comes  here  upon  a  writ  of  error. 

On  the  part  of  the  defendant  in  error,  a  preliminary  objection  has  been 
made  to  the  jurisdiction  of  this  court,  growing  out  of  the  act  of  congress  of 

,     the  2d  of  April  1816   (13  U.  S.  Stat.   261),  ♦which  declares,  that  no 

-■  cause  shall  be  removed  from  the  circuit  court  for  the  district  of  Col- 
umbia to  the  supreme  court,  by  appeal  or  writ  of  error  ;  unless  the  matter 
in  dispute  shall  be  of  the  value  of  $1000,  or  upwards.  The  matter  in  dis- 
pute in  this  case  is  the  freedom  of  the  petitioners.  The  judgment  of  the 
court  below  is  against  their  claims  to  freedom  ;  the  matter  in  dispute  is, 
therefore,  to  the  plaintiff  in  error,  the  value  of  their  freedom,  and  this  is 
not  susceptible  of  a  pecuniary  valuation.  Had  the  judgment  been  in  favor 
of  the  petitioners,  and  the  writ  of  error  brought  by  the  party  claiming  to  be 
the  owner,  the  value  of  the  slaves,  as  property,  would  have  been  the  matter 
in  dispute,  and  affidavits  might  be  admitted  to  ascertain  such  value.  But 
affidavits,  estimating  the  value  of  freedom,  are  entirely  inadmissible  ;  and 
we  entertain  no  doubt  of  the  jurisdiction  of  the  court. 

The  questions  on  the  merits  of  the  case  arise  upon  the  refusal  of  the  court 
to  give  the  instructions  prayed  on  the  part  of  the  petitioners.  By  the  Mary- 
land law  of  1796  (Herty's  Dig.  384),  it  is  declared,  that  it  shall  not  be  law- 
ful to  import  or  bring  into  this  state,  by  land  or  water,  any  negro,  mulatto, 
or  other  slave,  for  sale,  or  to  reside  within  this  state.  And  any  person 
brought  into  this  state  as  a  slave,  contrary  to  this  act,  if  a  slave  before, 
shall  thereupon  cease  to  be  the  property  of  the  person  so  importing,  and  shall 
be  free.  And  by  the  act  of  congress  of  the  27tli  of  February  1801  (2  U.  S. 
Stat.  103),  it  is  provided,  that  the  laws  of  the  state  of  Maryland,  as  thej*^ 
then  existed,  should  be,  and  continue  in  force  in  that  part  of  the  district, 
which  was  ceded  by  that  state  to  the  United  States.  The  Maryland  law  of 
1796  is,  therefore, in  force  in  the  county  of  Washington;  and  the  petitioners, 
if  brought  directly  from  the  state  of  Virginia  into  the  county  of  Washing- 
ton, would,  under  the  provisions  of  that  law,  be  entitled  to  their  freedom. 
This  has  not  been  denied  on  the  part  of  the  defendant  in  error,  and,  indeed, 
is  fully  recognised  by  the  court  below,  in  the  first  instruction  given  to  the 
jury.  And  the  question  turns  upon  the  refusal  of  thr  court  to  give  the 
instructions  prayed,  in  relation  to  the  hiring  of  the  petitioners,  in  the  county 
of  Alexandria,  before  being  brought  into  the  county  of  Washington. 
^     ,     *By  the  act   of   congress  of   the  24th  of  June  1812,  §  9  (2  U.  S. 

J  Stat.  757),  it  is  declared,  "that  hereafter,  it  shall  be  lawful  for  any 
inhabitant  or  inhabitants,  in  either  of  the  said  counties  (Washington 
and  Alexandria)  owning  and  possessing  any  slave  or  slaves  therein,  to 
remove  the  same  from  one  county  into  the  other,  and  to  exercise,  freely  and 
fully,  all  the  rights  of  property,  in  and  over  the  said  slave  or  slaves  therein, 
which  would  be  exercised  over  him,  her  or  them,  in  the  county  from  whence 
the  removal  was  made." 

Upon  the  construction  to  be  given  to  this  act,  a  difference  of  opinion  is 
entertained  by  the  judges.  Some  are  of  opinion,  that  to  bring  a  case 
within  this  act  of  1812,  the  slave  must  continue  in  the  actual  possession  of 
the  owner,  being  an  inhabitant  of  one  of  the  counties,  in  order  to  make  the 
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removal  into  the  other  CQunty  lawful.  They  give  a  limited  and  hieral  con- 
struction to  the  words  owning  and  possessing.  And  that  the  hiring  in  Alex- 
endria,  did  not  so  change  the  situation  of  the  petitioners,  as  to  prevent 
their  removal  from  Virginia  being  considered  a  direct  removal  into  the 
county  of  Washington  ;  and  which,  of  course,  made  them  free,  under  the 
act  of  1796.  The  other  judges  are  of  opinion,  that  actual  possession  by  the 
owner,  in  his  own  family,  is  not  necessary.  But  that  a  hiring  out,  bond 
fide^  and  without  intention  to  evade  the  act  of  1796,  would  so  interrupt  the 
continuity  of  the  removal,  as  to  take  the  case  out  of  the  act,  and  make  the  sub- 
sequent removal  into  the  county  of  Washington  lawful.  That  this  law 
(1812),  for  the  purpose  of  authorizing  the  removal  of  slaves  from  one 
county  into  the  other,  considers  the  district  composed  of  the  two  counties 
as  entire ;  and  gives  the  owner  the  full  exercise  of  all  his  rights  of  property 
over  his  slave,  in  each  county  ;  in  the  same  manner  as  if  the  district  was 
not  divided  into  two  counties. 

We  think,  however,  the  court  erred  in  refusing  to  give  the  forth  instruc- 
tion prayed  on  the  part  of  the  petitioners.  All  that  was  asked  by  this 
instruction  was,  to  submit  to  the  jury,  whether,  from  the  evidence,  the 
bringing  of  the  petitioners  from  Virginia  to  Alexandria,  and  the  hiring  them 
there,  was  not  merely  colorable,  with  intent  to  evade  the  law.  The  court 
had  instructed  the  jury,  that  a  removal  of  the  petitioners  direct  from  Vir- 
ginia to  the  county  of  Washington,  *would  have  entitled  them  to  ^^ 
their  freedom.  The  object  and  purpose  of  the  hiring  in  Alexandria,  ^ 
would  seem  necessarily  to  have  been  open  to  inquiry.  And  if  open  at  all, 
it  was  matter  of  fact,  consisting  of  circumstances,  from  which  an  infer- 
ence was  to  be  drawn  ;  and  this  properly  belonged  to  the  jury.  The  court 
was  not  requested  to  instruct  the  jury  as  to  the  sufficiency  of  the  evidence 
to  justify  the  conclusion  sought  to  be  drawn  from  it ;  nor  to  express  any 
opinion  as  to  the  weight  of  the  evidence.  If,  in  the  opinion  of  the  court, 
the  verdict  of  the  jury  should  be  found  against  the  evidence,  the  proper 
correction,  if  at  all  to  be  applied  by  the  court,  would  by  by  granting  a  new 
trial.  But  the  refusal  to  give  the  instruction  prayed  was  taking  from  the 
jury  the  right  of  judging  upon  the  intent.  If  intention  was  at  all  open  to 
inquiry,  it  was  certainly  matter  for  the  jury. 

In  the  case  of  the  United  States  v.  Quincy  (6  Pet.  466),  this  court  said, 
that  when  the  intention  with  which  an  act  is  done,  becomes  a  subject  of 
inquiry,  it  belongs  exclusively  to  the  jury  to  decide.  And  in  the  case  of 
Hie  William  King  (2  Wheat.  148),  it  is  laid  down  as  a  general  rule,  that 
whatever  is  done  in  fraud  of  a  law,  is  done  in  violation  of  it.  That  if  a 
vessel,  with  an  original  intention  to  go  to  a  foreign  port,  complied  with  the 
requisition  necessary  to  obtain  a  clearance  on  a  voyage  coastwise  ;  this  is 
but  the  device  by  which  she  eludes  the  force  that  would  otherwise  have 
prevented  her  departure  from  the  port. 

These  are  principles  which  have  a  direct  bearing  upon  the  present  ques- 
tion. If  the  original  intention  of  the  owners  of  the  slaves  was  to  bring  them 
into  the  county  of  Washington,  the  hiring  of  them  in  Alexandria  might  have 
been  thought  by  the  jury  a  device  to  evade  the  law  of  1796.  It  can  hardly 
be  said,  that  such  a  conclusion  would  have  been  entirely  without  color.  The 
owner  of  these  slaves  resided  in  the  county  of  Washington,  and  no  reason  is 
Assigned  for  their  remaining  a  short  time  in  Alexandria,  or  why  they  were 
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not  wanted  in  Washington  county,  as  much  before,  as  after,  the  hiring  in 
Alexandria.  Suppose,  the  hiring  had  been  for  one  week,  or  one  day,  would 
any  one  doubt,  that  it  would  have  been  done  with  a  view  to  take  the  caso 
out  of  the  law  of  1796,  and  would  have  been  a  fraud  upon  the  law?  And 
who,  in  *8uch  a  case,  would  judge  of  the  intention  ?  The  court,  or 
the  jury  ?  The  answer  cannot  admit  of  a  doubt.  The  time  o'f  hiring 
in  the  present  case,  lessens  the  weight  of  the  evidence,  but  does  not  transfer 
the  weight  of  deciding  upon  it,  from  the  jury  to  the  court. 

The  judgment  of  the  court  below  is  accordingly  reversed,  and  the  cause 
sent  back  with  directions  to  issue  a  venire  de  novo. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg- 
ment of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
reversed,  and  that  this  cause  be  and  the  same  is  hereby  remanded  to  the 
said  circuit  court,  with  directions  to  award  a  ve^iire  facias  de  novo. 


*52]     *Ko8CiU8ZKO  Abmbtrong,  Appellant,  v.  Benjamin  L.  Lear, 
Administrator  of  Thaddeds  Kosgiuszko  and  otliera. 

Practice  in  equity. 

Il  bill  was  filed  in  the  circuit  court  of  the  district  of  Colombia,  claiming  a  legacy  under  an  alleged 
codicil  made  in  Paris,  to  a  will  made  in  the  United  States ;  the  testator  was  a  native  of  Poland ; 
at  the  time  of  the  making  of  the  codicil,  he  resided  in  France  ;  and  when  he  made  the  will,  to 
which  the  instrument,  upon  which  the  legacy  was  claimed  was  said  to  be  a  codicil,  he  was  in 
the  United  States ;  he  went  to  Europe,  soon  after  be  made  the  will,  and  many  years  afterwards, 
he  died  in  Switzerland.  The  bill  alleged,  that  the  instrument  on  which  the  legacy  was  claimed 
had  been  duly  proved  in  the  orphans*  court  of  Washington  county,  in  the  district  of  Columbia, 
where  the  administrator  with  the  will  annexed,  resided;  thei'e  was  no  allegation  that  the 
codicil  had  been  established  to  be  a  valid  will,  by  the  law  of  France,  the  place  of  the  domicil  of 
the  testator  where  the  same  was  made.  The  administrator  submitted  to  the  courts  whether  it 
would  decree  the  payment  of  the  money  to  the  complainant,  *'  upon  an  instrument  made  under 
the  circumstances,  and  authenticated  in  the  manner  that  the  aforesaid  instrument  is,  and 
whether  the  said  instrument  shall  have  effect  to  rovokc  or  alter  any  part  of  said  testator^s  will, 
solemnly  executed  and  left  in  the  hands  of  his  executor  in  this  country,'*  &c.  This  is  certainly 
a  very  informal  and  loose  mode  of  putting  in  issue  (if  upon  the  bill  such  a  question  can  lie 
tried)  the  validity  of  a  will  made  in  a  foreign  country,  whose  laws  are  not  brought  before  the 
court,  either  by  averment  or  evidence. 

The  answer  contained  an  allegation,  that  certain  persons  retniding  in  Europe  had  filed  a  bill  in  the 
circuit  court  of  the  district  of  Columbia,  agstinst  him,  the  administrntor,  claiming  a  large  por- 
tion of  the  assets,  if  not  the  whole,  as  creditors,  or  mortgagees  of  the  testator ;  and  ocrUiin 
persons,  also  residing  in  Europe,  had  filed  another  bill  against  him  (it  was  probably  meant  in 
the  same  court),  claiming  the  whole  assets,  as  hcirs-at-law  of  the  tesuitor,  and  therefore,  as 
distributees  of  the  said  assets ;  none  of  the  parties  to  either  of  these  latter  bills  are  made 
parties  to  the  present  bill.  The  persons  claiming  as  heirs  of  the  testator  should  be  made  parties, 
that  they  may  have  an  opportunity  to  test  the  plaintiff *s  title,  as  the  real  pr4rties  in  interest, 
the  administrator  being  but  a  mere  stockholder. 

The  heirs  and  legal  representatives  of  the  testator  filed  a  bill  in  the  circuit  court,  claiming  from 
the  administrator  of  the  testator  with  the  will  annexed,  the  funds  which  had  come  into  his 
hands ;  which  bill  was  still  pending.  The  allegations  in  the  bill  went  to  defeat  the  valiility  of 
the  will  made  in  the  United  States,  and  also  asserted  other  grounds  of  claim.  All  the  billB 
cvght,  if  possible,  to  bo  brought  to  a  hearing,  at  the  same  time,  in  the  circuit  court,  in  order 
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that  a  final  disposition  may,  at  tlie  same  time,  be  made  of  all  the  questions  arising  in  all  of 
them. 

If  the  intention  is  to  put  in  issue  (as  it  seems  to  be),  not  only  the  construction  and  operation  of 
the  testamentary  instrument  in  favor  of  the  plaintiff,  but  its  validity  and  effect  as  a  will,  it  is 
material,  thai  the  law  of  France,  the  *place  of  the  domicil  of  the  testator,  at  the  time  r^^^ 
of  its  execution,  should  be  brought  before  the  court,  and  established  as  matter  of  fact ;  ^ 
for  the  court  cannot  judicially  take  notice  of  foreign  laws,  but  they  must  be  proved  by  proper 
evidence.  The  present  allegations  of  the  bill  and  answer  are  quite  too  loose  for  this  purpose. 
and  they  should  be  amended  and  made  more  distinct  and  direct. 

There  may  arise  some  nice  questions  of  international  law,  in  wlu'ch  the  fact  of  the  domicil  of  the 
testator,  at  the  time  of  his  birth,  at  the  time  of  his  making  the  will  made  in  the  United  States, 
and  at  the  time  of  his  death,  may  become  material.  The  court  do  not  mean  to  say,  what  is  the 
rule  that  is  to  govern  in  cases  of  wills  of  personalty,  whether  it  be  the  rule  of  the  native  domicil 
or  of  the  domicil  at  the  time  of  the  execution  of  the  will,  or  of  the  domicil  at  the  death  of  the 
party,  where  there  have  been  changes  of  domicil ;  these  are  points,  which  ought,  under  the 
drcumstances  of  this  case,  to  be  left  open  for  argument ;  but  the  facts  on  which  the  argument 
should  rest,  ought  to  be  distinctly  averred  in  the  bill,  and  met  in  the  answer. 

The  place  of  domicil  of  the  testator,  at  the  time  of  his  death,  may  also  become  matencl,  under 
another  aspect  of  the  case,  viz.,  the  question,  who  are  his  heirs,  entitled  to  the  succession,  ab 
intestato^  or  under  the  other  will  or  wills  executed  by  him,  to  which  reference  is  made  in  some 
of  the  papers  of  the  case.  The  persons  claiming  as  such  heirs,  must  establish  their  title  under 
and  according  to,  the  law  of  his  domicil,  at  the  time  of  his  death ;  so,  perhaps,  it  may  become 
material,  if  Switzerland  was  the  domicil  of  the  testator,  at  the  time  of  his  death,  to  bring  the 
law  of  that  country  distinctly,  as  matter  of  fact,  before  the  court. 

Appeal  from  the  Circait  Court  of  the  district  of  Columbia,  for  the 
county  of  Washington. 

On  the  Ist  day  of  April  1829,  the  appellant,  Kosciuszko  Armstrong,  filed 
a  bill  in  the  circuit  court,  setting  forth  his  citizenship  of  the  state  of  New 
York,  and  that  Thade  Kosciuszko,  late  an  ofiicer  in  the  service  of  the  United 
States,  in  the  war  of  their  revolution,  and  of  the  republic  of  Poland,  on  or 
about  the  6th  day  of  May,  in  the  year  1798,  placed  a  large  sum  in  the  hands 
of  Thomas  Jefferson,  Esq.,  late  president  of  the  United  States,  far  exceeding 
the  sum  of  tlO,000,  and  executed  a  will  and  testament,  a  copy  of  which  was 
therewith  filed,  and  marked  exhibit  A,  and  which  the  complainant  prayed 
might  be  taken  as  a  part  of  his  bill.  That  afterwards,  to  wit,  on  or  about 
the  28th  day  of  June,  in  the  year  1806,  the  said  Thade  Kosciuszko,  being 
then  domiciled  in  Paris,  in  the  kingdom  of  France,  executed  a  certain 
instrument  of  writing,  being  in  the  nature  and  of  the  effect  of  a  last  will  or 
writing  testamentary,  whereby  he  willed  and  directed,  that  at  his  decease, 
the  sum  of  t3704,  ^current  money,  should  be  possessed  by,  and  ^^ 
delivered  over  to,  the  full  enjoyment  and  use  of  the  complainant ;  I- 
and  the  said  testatoi^  thereby  instructed  and  authorized  his  only  lawful  ex- 
ecutor in  the  United  States,  the  said  Thomas  Jefferson,  to  reserve,  in  trust 
for  that  special  purpose,  of  the  funds  he  held  belonging  to  the  testator,  the 
aforesaid  sum  of  13704,  in  principal,  to  the  complainant,  to  be  paid  by  him, 
the  said  Thomas  Jefferson,  immediately  after  his  decease,  to  the  complain- 
ant, and  in  case  of  his  death,  to  the  use  and  benefit  of  his  surviving  brothers. 
That  the  said  testator,  on  the  day  and  year  aforesaid,  duly  signed  and  sealed 
the  said  instrument  of  writing,  in  the  presence  of  two  competent  witnesses, 
who  attested  the  same,  and  acknowledged  the  same,  on  the  same  day,  before 
Fulwar  Skipwith,  commercial  agent,  and  agent  for  prize  causes,  for  the  said 
United  States,  at  Paris  ;  and  then  delivered  the  same,  under  his  hand  and 
seal,  to  John  Armstrong,  father  of  the  complainant.  That  afterwards,  to 
wit,  on  the  15th  day  of  October,  in  the  year  1817,  the  said  Thade  Kosciuszko 
ft  "PwT Si  33 
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departed  this  life,  leaving  the  said  instrument  of  writing  unrevoked  ;  and 
the  same  was,  after  the  death  of  the  said  Thade  Kosciuszko,  admitted  to 
probate,  and  duly  proved  in  the  orphans'  court  of  Washington  county  ;  a 
copy  whereof,  exhibit  B,  he  prayed  might  be  taken  as  a  part  of  his  bill. 

That  he  was  advised,  and  believed,  that  the  said  instrument  of  writing 
was,  to  all  intents  and  purposes,  a  last  will  and  testament,  and  must  operate 
as  such,  and  revoked  pro  tanto  the  bequests  and  appropriation  made  in  the 
will  first  mentioned  ;  that  the  said  Thomas  Jefferson,  named  as  executor  in 
the  will  first  mentioned,  refused  to  take  our  letters  testamentary  on  the 
estate  of  the  said  Thade  Kosciuszko,  and  renounced  all  claim  and  right  so 
to  do,  according  to  law  ;  and  Benjamin  L.  Lear,  whom  the  complainant 
prayed  might  be  made  defendant  to  his  said  bill,  was  duly  appointed  admin- 
istrator, with  the  will  annexed,  on  the  said  estate  ;  which  had  since  come 
into  the  hands  of  the  said  Benjamin  L.  Lear,  far  exceeding,  as  aforesaid, 
$10,000.  That  the  said  Benjamin  L.  Lear  had  been  frequently  applied  to  by 
the  complainant  for  the  payment  of  the  afore-mentioned  legacy  of  $3704, 
4c     1     together  with  the  interest  thereon,  *which  the  said  Lear  refused  to 

-I  pay,  until  the  order  and  decree  of  this  court  had  upon  the  premises  ; 
and  the  said  defendant,  combining  and  confederating  with  one  Major  Estho 
a  subject  of  his  imperial  majesty,  the  emperor  of  all  the  Russias,  and  Mon- 
sieur Zeltner,  formerly  minister  plenipotentiary  of  the  Helvetic  Republic  at 
Paris,  and  now  residing  at  Soleure,  in  Switzerland,  whom  the  complainant 
prayed  might  be  made  parties  to  his  said  bill  of  complaint ;  the  said  con- 
federates sometimes  pretended,  that  the  said  Th«ade  Kosciuszko  never  exe- 
cuted the  said  last-mentioned  writing  testamentary,  and  sometimes  they  pre- 
tended, that  the  said  Major  Estho  was  the  heir-at-law  of  the  said  Thade 
Kosciuszko,  and  as  such,  enti'^ed  to  all  his  said  estate  ;  and  sometimes  they 
pretended,  that  the  said  Thade  Kosciuszko,  during  his  lifetime,  made  some 
disposition  of  his  said  estate  in  favor  of  the  children  and  other  relatives  of 
the  said  Zeltner,  whereas,  the  said  last-mentioned  writing  testamentary  was 
duly  executed  as  aforesaid  ;  and  that  the  said  Major  Estho  was  not  the  heir- 
at-law  of  the  said  Thade  Kosciuszko,  or  if  he  was,  that  he  was  not  entitled 
to  receive  distribution  of  the  said  personal  estate,  and  that  the  said  l^hade 
Kosciuszko  made  no  testamentary  or  other  disposition  in  favor  of  the  said 
Zeltner,  or  his  children  or  relatives,  which  could  affect  the  claim  of  the  com- 
plainant under  the  said  writing  testamentary.  All  which  actings  and  doings, 
and  pretences  of  the  said  confederates,  were  contrary  to  equity  and  good 
conscience,  and  tended  to  the  manifest  injury  and  oppression  of  the  com- 
plainant. 

Complainant's  exhibit  A. 

I,  Thaddeus  Kosciuszko,  being  just  on  my  departure  from  America,  do 
hereby  declare  and  direct  that,  should  I  make  no  other  testamentary  dispo- 
sition of  ray  property  in  the  United  States,  I  hereby  authorize  my  friend, 
Thomas  Jefferson,  to  employ  the  whole  thereof,  in  purchasing  negroes  from 
among  his  own  or  any  others,  and  giving  them  liberty,  in  my  name  ;  in 
giving  them  an  education  in  trades,  or  otherwise,  and  in  having  them 
instructed,  for  their  new  condition,  in  the  duties  of  morality,  which  may  make 
them  good  neighbors,  good  fathers  or  moderSy  husbands  or  wives,  and  in 
their  duties  as  citizens,  teaching  them  to  be  defenders  of  their  liberty  and 
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eoantiyy  *and  of  the  good  order  of  society,  and  in  whatsoever  may  make 
them  happy  and  nsefnl.    And  I  make  the  said  Thomas  Jefferson  my  exec- 
utor of  this. 
5th  day  of  May  1798.  T.  Eosoiuszko. 

Complainant's  exhibit  B. 

Ejiow  all  men,  by  these  presents,  that  I,  Thade  Eosoiaszko,  formerly  an 
officer  of  the  United  States  of  America,  in  their  revolutionary  war  against 
Great  Britain,  and  a  native  of  Lilourui,  in  Poland,  at  present  residing  at 
Paris,  do  hereby  will  and  direct,  that,  at  my  decease,  the  snm  of  three 
thousand  seven  hundred  and  four  dollars,  currency  of  the  aforesaid  United 
States,  shall  of  right  be  possessed  by,  and  delivered  over  to,  the  full  enjoy- 
ment and  use  of  Eosciuszko  Armstrong,  the  —  son  of  General  John  Arm- 
strong, minister  plenipotentiary  of  the  said  states  at  Paris.  For  the  security 
and  performance  whereof,  I  do  hereby  instruct  and  authorize  my  only  law- 
ful executor  in  the  said  United  States,  Thomas  Jefferson,  president  thereof, 
to  reserve  in  trust  for  that  special  purpose,  of  the  funds  he  already  holds 
belonging  to  me,  the  aforesaid  sum  of  three  thousand  seven  hundred  and 
four  dollars,  in  principal ;  to  be  paid  by  him,  the  said  Thomas  Jefferson, 
immediately  after  my  decease,  to  him,  the  aforesaid  Kosciuszko  Armstrong  ; 
and  in  case  of  his  death,  to  the  use  and  benefit  of  his  surviving  brothers. 
Given  under  my  hand  and  seal,  at  Paris,  this  28th  day  of  June  1806. 
In  presence  of  Thads  Kosciuszko.  [seal.] 

Charles  Cabtbb, 

Jambs  M.  Mobbis. 

m 

Commercial  Agency  of  the  United  States,  Paris. 
On  this  28th  day  of  June,  in  the  year  of  our  Lord  1806,  and  of  the  inde- 
pendence of  the  United  States  of  America,  the  thirtieth,  before  the  under- 
signed, commercial  agent,  and  agent  of  prize  causes,  for  the  United  States  of 
America,  at  Paris,  personally  appeared  Thade  Kosciuszko,  late  officer  of  the 
said  United  States,  who,  in  his  presence,  signed  and  sealed  the  foregoing 

♦transfer  in  favor  of  Kosciuszko  Armstrong,  the son  of  General     ^^ 

John  Armstrong,  minister  plenipotentiary  of  the  United  Slates  at  ^ 
Paris,  and  in  case  of  his  death,  to  the  use  and  benefit  of  his  surviving 
brothers  ;  and  did  acknowledge  it  as  his  own  act  and  deed  for  the  purposes 
therein  specified.  In  testimony  whereof,  he,  the  said  undersigned  as  afore- 
said, has  hereunto  signed  his  name,  and  affixed  his  seal  of  office,  at  Paris, 
the  day  and  year  above  written. 

[l.  b.]  Ftjlwab  Skipwith. 

Orphans'  Court,  Washington  county,  District  of  Columbia,  to  wit : 

Be  it  remembered,  that  on  this  26th  day  of  September,  in  the  year  1827, 
Richard  Forrest,  of  the  county  and  district  aforesaid,  made  oath  on  the 
Holy  Evangels  of  Almighty  God,  that  he  is  well  acquainted  with  the  hand- 
writing of  Fulwar  Skipwith,  late  United  States  commercial  agent  at  Paris, 
having  often  s^  en  him  write  ;  and  that  he  verily  believes  the  signature, 
*'  Fulwar  Skipwith,"  to  the  certificate  to  the  annexed  instrument  of  writing, 
purporting  to  be  the  will  of  Thade  Kosciuszko,  is  the  proper  handwriting 
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of  said  F.  Skipwith  ;  and  that  he  believes  the  seal  attached  to  said  certifi- 
cate is  the  official  seal  of  the  United  States  consulate  at  Paris. 
Sworn  in  open  court 

Teste — Hknby  C.  Neale^  Reg'r  Wills. 

And  now,  on  this  8th  day  of  May,  in  the  year  1828,  in  the  orphans'  court 
of  Washington  county  and  district  aforesaid,  Joseph  0.  Cabell,  of  Nelson 
county,  in  the  state  of  Virginia,  makes  oath  on  the  Holy  Evangels  of 
Almighty  God,  that  he  is  well  acquainted  with  the  handwiting  of  Charles 
Carter,  one  of  the  subscribing  witnesses  to  the  annexed  paper,  purporting 
to  be  the  will  and  testament  of  Thade  Kosciuszko,  deceased,  having  often 
seen  him  write  ;  and  that  he  verily  believes  the  signature,  "Charles  Carter," 
as  witness  to  said  will,  to  be  the  proper  handwriting  of  said  Charles  Carter 
now  deceased  ;  and  that  he  is  well  acquainted  with  the  handwriting  of  Ful- 
war  Skipwith,  late  commercial  agent  of  the  United  States  at  Paris,  having 
often  seen  him  write  ;  and  that  he  verily  believes  the  signature,  "  F.  Skip- 
with," to  the  annexed  certificate  to  the  instrument  of  writing,  purporting  to 
^      ,    be  the  will  of  Thade  *Ko8ciuszko,  is  the  proper  handwriting  of  the 

^  aforesaid  Fulwar  Skipwith,  who  now  resides  near  Baton  Rouge,  Mis- 
sissippi. 

Sworn  in  open  court. 

Teste — Henby  C.  Neale,  Reg'r  Wills 

District  of  Columbia,  Washington  county,  to  wit : 

The  19th  day  of  November  1828,  James  M.  Morris,  one  of  the  subscrib- 
ing witnesses  to  the  aforegoing  instrument  of  writing,  purporting  to  be  the 
last  will  and  testament  of  Thaddeus  Kosciuszko,  deceased,  madd  oath  on  the 
Holy  Evangels  of  Almighty  God,  that  he  did  see  the  testator  therein  named 
sign  and  seal  this  will ;  that  he  published,  pronounced  and  declared  the 
same  to  be  his  last  will  and  testament ;  that  at  the  time  of  his  so  doing,  he 
was,  to  the  best  of  his  apprehension,  of  sound  and  disposing  mind,  memory 
and  understanding  ;  and  that  he,  together  with  Charles  Carter,  the  other 
subscribing  witness,  respectively  subscribed  their  names  as  witnesses  to  the 
will,  in  the  presence,  and  at  the  request  of  the  testator,  and  in  the  presence 
of  each  other. 

Sworn  in  open  court. 

Teste — Henry  C.  Neale,  Reg'r  Wills. 

District  of  Columbia,  Washington  county,  to  wit : 

I  certify,  that  the  aforegoing  last  will  and  testament  of  Thaddeus  Kos- 
ciuszko is  truly  copied  from  the  original,  filed  and  recorded  in  my  office. 
Witness  my  hand  and  seal  of  office,  this  5th  day  of  March  in  the  year 
1829. 
[seal.]  Hexby  C.  Neale,  Reg'r  Wills. 

The  bill  prayed  a  subpoena  against  the  defendants,  aud  the  marshal 
returned,  that  he  had  summoned  B.  L.  Lear,  and  "  noii  sunt  "  the  rest.  Mr. 
Lear  appeared  to  the  bill.  The  circuit  court  made  the  following  order 
of  publication  as  to  the  absent  defendants. 

Kosciuszko  Armstrong  v.  Benjamin  L.  Lear,  administrator,  with  the  will 
annexed,  of  Thade  Kosciuszko,  Major  Estho,  a  subject  of  his  imperial 
majesty,  the  emperor  of  all  the  Russias,  and  Monsieur  Zeltner,  formerly 
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minister  plenipotentiary  of  the  Helvetic  Republic  at  Paris,  and  now  resid- 
ing at  Soleure,  in  Switzerland. 

*The  bill  in  this  case  states,  that  the  said  Thade  Kosciuszko,  ^^ 
about  the  5th  of  May  1798,  placed  a  large  fund  in  the  hands  of  *- 
Thomas  Jefferson,  late  president  of  the  United  States,  exceeding  the  sum  of 
tlO,000  ;  and  executed  a  will ;  that  on  or  about  the  28th  of  June  1806,  the 
said  Kosciuszko  executed,  at  Paris,  an  instrument  of  the  nature  of,  and  effect 
of,  a  last  will,  or  writing  testamentary,  whereby  he  willed  and  directed  that, 
at  his  decease,  the  sum  of  •3'704  should  be  possessed  by,  and  delivered  over 
to,  the  full  enjoyment  and  use  of  the  complainant,  to  be  paid  by  the  said 
Thomas  Jefferson  to  the  complainant,  immediately  after  the  said  Kosci- 
uszko's  decease,  out  of  the  said  funds  ;  that  the  said  Kosciuszko,  on  the  said 
28th  of  June  1806,  duly  signed  and  sealed  the  said  instrument  of  writing, 
in  the  presence  of  two  competent  witnesses,  who  attested  the  same,  and 
acknowledged  the  same,  on  the  same  day  before  Fulwar  Skip  with,  commer- 
cial agent,  and  agent  for  prize  causes,  for  said  United  States,  at  Paris,  and 
then  and  there  delivered  the  same  under  his  hand  and  seal  to  John  Arm- 
strong, father  of  the  complainant.  That  afterwards,  to  wit,  on  the  15th  day 
of  October  1817,  the  said  Kosciuszko  departed  this  life,  leaving  the  said 
instrument  of  writing  unrevoked,  and  the  same  has  since  been  duly  admit- 
ted to  probate,  and  proved  in  the  orphans'  court  of  Washington  county. 
That  the  said  Thomas  Jefferson,  named  as  executor  in  the  will  first  men- 
tioned, refused  to  take  out  letters  testamentary  on  the  estate  of  the  said 
Kosciuszko  ;  and  thereupon,  the  defendant  Lear  was  duly  appointed  admin- 
istrator with  the  will  annexed.  The  bill  further  charges,  that  the  said 
Lear  refuses  to  pay  the  said  sum  of  $3704,  because,  among  other  reasons,  a 
claim  to  the  whole  of  the  funds  of  said  estate  has  been  made  by  said  Major 
Estho,  as  heir-at-law  of  said  Kosciuszko,  and  another  claim  by  the  said 
Monsieur  Zeltner,  under  another  will,  which  he  alleges  the  said  Kosciuszko 
to  have  made  in  Europe,  in  favor  of  himself  or  some  of  his  relations  ;  and 
the  complainant  states  the  object  of  his  said  bill  to  be  to  enforce  a  discovery, 
by  said  Lear,  of  the  funds  and  effects  which  have  come  to  his  hands,  as 
administrator  as  above  named,  and  the  payment  by  him  to  the  complainant, 
of  said  sum  of  $3704,  *with  interest,  &c.  And  it  appearing  to  the  ^  ^ 
court  that  two  of  the  defendants  in  this  case,  viz.,  the  said  Major  ^ 
Estho  and  Monsieur  Zeltner,  are  not  within  the  jurisdiction  of  this  court, 
and  do  not  reside  within  the  United  States,  but,  as  far  as  appears  to  the  court, 
one  of  said  defendants  resides  in  Poland,  and  the  other  in  Switzerland:  it 
is,  therefore,  by  thjs  court  here,  on  motion  of  the  complainant's  solicitor,  or- 
dered, this  8d  day  of  August  1829,  that  the  said  absent  defendants  be  and 
appear  before  this  court  here,  in  person  or  by  solicitor,  on  or  before  the  second 
Monday  of  December  next,  and  answer  the  complainant's  said  bill,  or  show 
cause  why  a  decree  should  not  be  passed  as  prayed  by  said  bill ;  otherwise, 
the  same  will  be  taken  for  confessed  against  them  :  provided  a  copy  of  this 
order  be  published'in  the  National  Intelligencer,  twice  a  week,  for  six  weeks 
successively,  the  first  publication  thereof  to  be  at  least  four  months  previous 
to  said  second  Monday  of  December  next. 

By  order  of  the  court.  Teste — William  Bbent,  Clerk. 

dd  August  1829. 
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In  December  1831,  Benjamin  L.  Lear,  as  administrator  of  Tbaddeus 
Koscinszko,  filed  an  answer,  stating,  that  in  the  character  of  administrator 
of  Thaddeas  Kosciuszko,  with  the  will  annexed,  he  has  assets  for  such 
administration  amounting  to  more  that  1 10,000.  That  on  or  about  the  8th 
of  January  1823,  the  complainant,  by  John  Armstrong,  his  next  friend,  the 
complainant  being  then  an  infant,  filed  in  this  court  his  bill  of  complaint 
against  the  respondent  for  the  same  purpose,  and  in  substance  the  same  as 
his  bill  in  this  case.  That  the  respondent,  on  the  22d  of  January  1823,  filed 
his  answer  to  the  bill,  with  certain  exhibits,  which  he  asks  to  be  considered 
as  part  of  his  answer  to  the  bill. 

The  answer  of  Benjamin  L.  Lear  to  the  bill  of  complaint  of  Kosciuszko 
Armstrong,  an  infant,  under  the  age  of  twenty-one  years,  by  his  father  and 
next  friend,  John  Armstrong,  of  the  county  of  Dutchess,  in  the  state  of 
New  York  :  This  respondent,  saving  and  reserving  to  himself,  now,  and  at 
all  times  hereafter,  all  and  all  manner  of  benefit  and  advantage  of  exception 
^     ^    to  the  manifold  uncertainties  and  imperfections  ^in  the  said  complain- 

-i  ant's  said  bill  contained,  for  answer  thereunto,  or  unto  so  much 
thereof  as  materially  concerns  this  defendant  to  make  answer  unto,  saith, 
that  he  is  the  administrator,  with  the  will  annexed,  of  Thaddeus  Kos- 
ciuszko ;  that  he  has  no  knowledge  of  a  fund  having  been  placed,  by  the 
late  General  Thade  Kosciuszko,  in  the  hands  of  Thomas  Jefferson  ;  and  a 
will  having  been  executed  by  him,  excepting  such  as  he  has  derived  from 
a  letter  of  said  Thomas  Jefferson  to  Mr.  Pierre  de  Poletica,  the  envoy  from 
Russia  to  the  United  Spates  of  America,  and  a  copy  of  the  record  of  the 
court  of  Albemarle  county,  in  Virginia  ;  a  copy  of  which  letter  and  record 
he  received,  among  the  other  papers,  from  said  Thomas  Jefferson,  which 
were  put  into  his  hands  as  relating  to  the  administration  of  the  estate  of  the 
said  Thaddeus  Kosciuszko  ;  and  a  copy  of  which  letter  is  herewith  exhibited 
to  the  court,  marked  defendant's  exhibit  A,  which  this  defendant  prays  may 
be  taken  as  part  of  this  his  answer.  That  this  respondent  admits  that  the 
instrument  mentioned  in  the  complainan.  s  bill,  and  exhibited  to  this  court 
by  him,  marked  exhibit  B,  was  executed  and  authenticated,  as  it  purports 
to  be,  at  Paris,  in  the  kingdom  of  France,  the  said  Thade  Kosciuszko  being 
domiciled  and  resident  at  said  Paris,  at  the  time  said  instrument  was  exe- 
cuted and  bears  date  ;  but  this  defendant  submits  to  this  honorable  court, 
and  prays  its  decision  thereon,  whether  it  will  decree  him  to  pay  the  said 
sum  of  $3704  to  the  said  complainant,  upon  an  instrument  made  under  the 
circumstances,  and  authenticated  in  the  manner  that  the  aforesaid  instrument 
is  ;  and  whether  said  instrument  shall  have  the  effect  to  revoke  or  alter  any 
part  of  said  Kosciuszko's  will,  solemnly  executed,  and  left  in  the  hands  of 
his  executor  in  this  country,  to  be  carried  into  execution  at  his  death,  and 
especially,  when  it  appears,  from  this  defendant's  exhibit  A,  that  the  said 
executor  had  received,  from  his  testator,  a  letter  of  so  late  date  as  the  15th 
of  September  1817,  in  which  he  says  of  this  fund,  *^  after  my  death  you 
know  its  invariable  destination."  And  this  defendant  submits  to  the  decision 
of  this  honorable  court,  whether,  if  the  instrument  aforesaid,  being  genuine 
and  properly  authenticated,  is  of  the  nature  and  effect  of  a  will  or  testament, 
the  said  letter  of  the  testator  to  his  executor  does  not  operate  as  a  revoca- 
«A91    ^^^"  ^^  ^^^^  instrument,  '''and  a  re-establishment  and  republication  of 

^    his  former  will  ?    And  this  defendant,  further  answering,  saith|  that 
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he  believes  it  to  be  true^  that  the  said  Thomas  Jefferson,  named  as  executor 
in  said  Eosciaszko's  will,  refused  to  take  out  letters  testamentary  on  his 
estate,  and  renounced  all  claim  and  right  so  to  do,  according  to  law.     And 
this  defendant  saith,  that  be  was,  on  the  14th  day  of  August,  in  the  year 
1821,  appointed  by  the  orphans'  court  of  the  county  of  Washington,  district 
of  Columbia,  the  administrator,  with  the  will  annexed,  of  the  estate  of  the 
said  General  Thaddeizs  Eosciuszko,  and  received  from  the  said  orphans' 
court,  letters  of  administration,  with  said  will  annexed,  a  copy  of  which  is 
herewith  exhibited  to  this  court,  marked  defendant's  exhibit  C,  and  which 
this  defendant  prays  may  be  taken  as  part  of  this  his  answer.     That,  after 
receiving  said  letters  of  administration,  there  came  to  the  hands  of  this 
defendant  from  the  said  Thomas  Jefferson,  as  the  estate  of  said  Eosciuszko, 
two  certificates  of  the  six  per  cent,  stock  of  the  United  States — one  of 
$11,363.63,  and  the  other  of  11136.36,  and  one  certificate  of  stock  of  the 
Bank  of  Columbia,  of  forty-six  shares,  amounting,  at  their  par  value,  to 
$4600.      That  the   appraisers  appointed  by  the  aforesaid  orphans'  court 
to  estimate  the  value  of  said  stocks,  appraised  them  both  at  par,  taking  into 
consideration  the  advance  of  the  market  price  of  the  one,  and  the  deprecia- 
tion of  that  of  the  other,  and  their  respective  amounts,  and  appraising  them 
both  together.  That,  after  the  receipts  of  said  certificates,  there  came  to  the 
hands  of  this  defendant,  dividends  upon  said  stocks  to  the  amount  of  $4104, 
which  he  invested,  with  the  consent  of  said  orphans'  court,  in  six  per  cent, 
stocks  of  the  said  United  States,  and  which  purchased  of  said  stock  of  the 
United  States  a  certificate  of  $3794.24,  and  that  there  have  since  come  to 
his  hands,  as  dividends  upon  all  of  said  stocks,  $580.82,  making  the  whole 
amount  of  the  estate  of  said  Eosciuszko,  which  has  come  to  his  hands, 
$20,894.23  of  stocks  estimated  at  their  par  value,  *and  $580.82  in    ^  ^ 
cash.  This  defendant,  further  answering  to  the  bill  of  said  complain-    ^ 
ant,  saith,  that  among  the  papern  which  came  to  his  hands,  as  hereinbefore 
mentioned,  is  a  letter  from  the  aforesaid  Mr.   De   Poletica,   to  the   said 
Thomas  Jefferson,  inclosing  a  copy  of  a  dispatch  from  the  viceroy  of  Poland 
to  him,  a  copy  of  which  letter  and  dispatch  is  herewith  exhibited  to  this 
honorable  court,  marked  defendant's  exhibit  D  ;  and  by  which  this  defendant 
understands,  that  the  whole  estate  of  said  Eosciuszko  may  be  claimed  by  a 
Major  Estho,  of  Poland,  as  the  heir-at-law  of  said  Eosciuszko.     That  this 
respondent  communicated  to  said  Poletica,  in  April  la»it,  sach  information 
as  he  possessed  in  relation  to  said  estate,  and  was  informed  by  said  Poletica, 
that  the  same  would  be  transmitted  to  the  said  viceroy  of  Poland.     That 
there  were  also,  among  the  papers  aforesaid,  two  letters  from  a  Mr.  Zeltner 
to  said  Thomas  Jefferson,  copies  of  which  are  herewith  exhibited,  marked 
"  defendant's  exhibit  E,  and  defendant's  exhibit  F,"  by  which  this  defend- 
ant understands,  that  the  said  Eosciuszko  has  disposed  of  the  greater  part  of 
his  fortune  in  favor  of  the  children,  nieces,  brothers  and  sisters  of  the  said 
Zeltner,  and  that  his  (said  Eosciuszko's)  parents  were  living  in  Poland,  at 
the  date  of  the  first  of  said  letters. 

Exhibit  A. 

Monticello,  June  12,  18 — , 

Sir : — ^I  have  received  your  favor  of  May  27,  on  the  subject  of  the  pro- 
perty of  the  late  General  Eosciuszko,  vested  in  our  funds,  and  left  undei 
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my  care  and  direction.  A  little  before  the  departure  of  the  general  from 
America,  in  1798,  he  wrote  a  will,  all  with  his  own  band,  in  which  he 
directed,  that  the  property  he  should  possess  here,  at  the  time  of  his  death, 
should  be  laid  out  in  the  purchase  of  young  negros,  who  were  to  be  edu- 
cated and  emancipated ;  of  this  will,  he  named  me  executor,  and  deposited 
it  in  my  hands.  The  interest  of  his  money  was  to  be  regularly  remitted  to 
him  in  Europe.  My  situation  in  the  interior  of  the  country,  rendered  it 
impossible  for  me  to  act  personally  in  the  remittances  of  the  funds,  and  Mr. 
John  Barnes,  therefore,  of  Georgetown,  was  engaged,  under  a  power  of 
♦rt/tl      sittomey,  to  do  that,  on  commission  ;  which  duty  he  regularly  *and 

-I  faithfully  performed,  until  we  heard  of  the  death  of  the  general. 
We  had,  in  the  meantime,  by  seasonably  withdrawing  the  greater  part  of 
his  funds  from  the  bank  in  which  he  had  deposited  them,  and  lending  them 
to  the  government,  during  the  late  war,  augmented  them  to  $17,159.63  :  to 
wit,  $12,499.63  in  the  funds  of  the  United  States,  and  $4600  in  the  Bank 
of  Columbia,  in  Georgetown.  I  delayed,  for  a  considerable  time,  the 
regular  probate  of  the  will,  expecting  to  hear  from  Europe,  whether  he  had 
left  any  will  there,  which  might  affect  his  property  here.  I  thought  that 
prudence  and  safety  required  this,  although  the  last  letter  he  wrote  me, 
before  his  death,  dated  September  15,  1817,  assured  me  of  the  contrary  in 
these  words,  "  nous  avancons  tous  en  dge^  c^est  pour  cela,  mon  cher  et  respec- 
table  amiy  qiteje  voua  prie  de  vauloir  bien  (et  comme  votM  avez  toiU  le  pou- 
voir)  arranger  qu^apr^  la  mort  de  noire  digne  ami  Mr,  Barnts^  quelgy^un 
d^aussi  probe  qtie  hd  2?ren9ie  sa  placey  pour  queje  eecoive  lea  indtrUs  pone- 
tuellernent  demon fbnds;  duquely  apr^  ma  mort,  vous  savez  la  destination 
iiivar table,  quant  d  present /aites  pour  le  mieux  comme  vous  pefisezJ^  After 
his  death,  a  claim  was  presented  to  me  on  behalf  of  Kosciuszko  Armstrong, 
son  of  General  Armstrong,  of  $3704,  given  in  Eosciuszko's  lifetime,  pay- 
able out  of  this  fund  ;  and  subsequently,  came  a  claim  to  the  whole  from 
Mr.  Zeltner,  of  Soleure,  under  a  will  made  there.  I  proceeded,  on  the  advice 
of  the  attorney-general  of  the  United  States,  to  prove  the  will  in  the  state 
court  of  the  district  in  which  I  reside,  but  declined  the  executorship.  When 
the  general  named  me  his  executor,  I  was  young  enough  to  undertake  the 
duty,  although,  from  its  nature,  it  was  like  to  be  of  long  continuance  ;  but 
the  lapse  of  twenty  years  more,  had  rendered  it  imprudent  for  me  to  engage 
in  what  I  could  not  live  to  carry  into  effect :  finding  now,  by  your  letter  of 
May  27,  tliat  a  relation  of  the  general's  also  claims  this  property,  that  it  is 
likely  to  become  litigious,  and  age  and  incompetence  to  business  admonish- 
ing me  to  withdraw  myself  from  entanglements  of  that  kind,  I  have  deter- 
mined to  deliver  the  will  and  whole  subject  over  to  such  court  of  the 
^     ,     *United  States  as  the  attorney-general  of  the  United  States  shall 

J  advise  (probably  it  will  be  that  of  the  district  of  Columbia),  to  place 
the  case  in  his  hands,  and  to  petition  that  court  to  relieve  me  from  it,  and 
to  appoint  an  administrator  with  the  will  annexed.  Such  an  administrator 
will  probably  call  on  the  different  claimants  to  interplead,  and  let  the  court 
decide  what  shall  be  done  with  the  property.  This  I  bhall  do,  sir,  with  as 
little  delay  as  the  necessary  consultations  will  admit,  and  when  the  adminis- 
trator is  appointed,  I  shall  deliver  to  him  the  original  certificates  which 
are  in  my  possession  :  the  accumulating  interest  and  dividends  remain 
untouched,  in  the  treasury  of  the  United  States  and  Bank  of  Columbia. 
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I  learnt  with  mach  pleasare  your  return  to  the  United  States,  and  in  a 
character,  which  enables  you  to  do  much  good  to  your  own,  as  well  as  to 
our  country.  The  peace  and  friendly  intercourse  of  nations  depend  much 
on  the  personal  characters  of  their  diplomatic  agents, whose  views  of  things, 
in  black  or  in  white,  cannot  fail  to  tinge  that  of  their  respective  govern- 
ments. Tour  friendly  dispositions  give  us  entire  confidence,  that  every- 
thing from  you  will  be  conciliatory,  and  its  effects  the  greater,  as  the  proofs 
we  have  had  of  the  friendship  of  your  great  and  good  emperor,  give  us 
confidence,  that  whatever  seed  you  sow,  will  fall  "  neither  by  the  way-side, 
nor  in  stony  places,  nor  among  thorns,  but  on  good  ground,  which  will 
bring  forth  fruit  to  a  hundred  fold."  We  all  recollect  with  pleasure  the 
favor  of  your  former  visit  toMonticello,  and  a  repetition  will  be  equally  grati- 
fying, should  your  affairs  permit.  The  country  cannot,  like  the  cities, 
furnish  the  amusements  of  varied  society  ;  a  varied  scene  is  all  it  can  offer 
to  its  guests,  and  a  view  of  the  tranquil  current  of  domestic  life.  In  pre- 
senting to  you  the  souvenirs  of  the  family,  I  tender  my  salutations  also, 
and  the  assurance  of  my  high  respect  and  consideration. 
H.  E.  M.  De  Poletica,  Ambassador  of  Kussia.  Th.  Jeffsbson. 

Exhibit  B. 

Red  Ilook,  4th  Jan.  1818. 

Dear  sir : — Some  years  before  I  left  Paris,  General  Kosciuszko  put  into 
my  hands  the  paper,  of  which  the  inclosed  is  a  copy.  *Undertaking  r  */./. 
that  it  was  not  to  be  used  till  the  generaPs  death,  it  has  been  in  my  '- 
cabinet,  unopened,  from  that  day  till  this,  and  is  now  recurred  to  on  the 
information  brought  by  the  mails  of  the  day,  that  the  general  had  died  in 
Switzerland,  on  the  15th  of  October  last,  and  that  his  funeral  was  celebrated 
in  Paris,  on  tile  dlst  of  that  month.  I  beg  to  know  from  your  kindness, 
whether  you  have  any  information  from  Switzerland  or  France,  in  relation 
to  this  event,  and  (if  it  corresponds  with  mine)  what  other  steps,  if  any, 
besides  furnishing  the  original  document,  will  be  necessary  or  proper  to 
give  effect  to  the  general's  will,  so  far  as  my  son  is  concerned.  The  young 
man  is  now  fifteen  or  sixteen  years  old.  I  beg  you  to  accept  assurances  of 
my  great  respect  and  esteem. 

Thomas  Jefferson,  Monticello.  John  Armstbonq. 

The  will  and  probate,  as  contained  in  pages  *55-8,  ante,  were  also  annexed 
M  exhibits  ;  together  with  the  following  correspondence. 

Washington  City,  le  27  Mai,  1819. 
Monsieur : — Peu  avant  mon  depart  do  Paris  en  Fevricr  dernier  j'ai  re9u 
da  vice-roi  de  Pologne,  Prince  Lajanceck,  la  lettre  dont  j'ai  I'honneur  de 
vous  transmettre  ci  jointe  la  copie  avec  celles  des  pieces  qui  I'accompagno 
ient.  Le  tout  indique  clairement  la  nature  des  renseigncments  que  me 
demandc  le  gouvernement  de  Pologne,  et  que  je  n'ai  pas  hesite  de  lui  pro- 
mettre,  comptant  d'avance  sur  votre  obligeance,  malgre  tons  Igm  motifs  qui 
'mengageoient  a  respecter  vos  loisirs  si  procieux  par  les  souvenirs  aux  quels 
lis  se  rattachent.  Je  saisis  avec  erapressement  cette  occasion  pour  vous  ex- 
primer,  Monsieur,  mon  vif  desir  d'obtenir  la  permission  de  me  presenter 
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encore  une  fois  k  Montioelloy  poar  vous  y  renouveller  de  vive  voix  Pexpres- 
sion  de  la  haute  consideration  avec  laqaelle  j'ai  Phonneur  d'etre.  Monsieur, 
Yotre  tr^s  humble  et  tr^s  obeissant  serviteur, 

Pierre  de  Poletica. 
Envoy 6  de  Russie  pr^s  les  U.  S.  d'Amerique. 
Thomas  Jefferson,  Montioello. 

^^^1    *Copie  d'une  d^pdche  du  Vice-roi  du  Royanme  de  Pologne,  fi  Mr.  de 
•*        Poletica,  dat6e  de  Varsovie,  du  17  Nov.  1818. 

Le  sieur  Estho,  ci  devant  major  k  rarm6e  Polonaise,  neveu  de  fue  le 
g6n6ral  Kosciuszko,  se  trouvant  dans  le  cas  d'avoir  besoin  d^une  information 
exacte  sur  Petat  de  la  fortune  que  le  dit  general  a  pu  delaisser,  a  reclame 
I'intervention  de  son  gouvernement  i  I'effet  de  lui  procurer  les  eclaircisse- 
ments  n^cessaires  k  cet  6gard  par  I'entrcmisc  de  la  mission  de  S.  M.  I.  ct  R. 
notre  Auguste  Maitre  pr^s  la  cour  de  France.  La  correspondance  dont  M. 
le  61.  Pozzo  di  Borgo  a  bien  voulu  se  charger  k  cet  effet  avec  des  personnes 
qui  lui  sembloient  6tre  le  plus  k  meme  de  connoitre  les  moyens  pecuniaires 
de  fen  Kosciuszko,  a  donn6  pour  resultat  deux  lettres  ci-jointes  en  copies, 
portant  quelqnes  renseignements  sur  I'objet  ci-dessus  mentionne.  II  oonste 
de  ces  deux  pieces  et  votre  excellence  voudra  bien  s'en  convaincre,  que  le 
Gl.  Kosciuszko,  outre  les  fonds  d6pos6s  etre  les  mains  de  differents  ban- 
quiers  en  France  et  en  Suisse  en  possedoit  de  plus  considerables  encore  chez 
MM.  Thomson  et  Bouar,  k  Londres,  et  chez  Jefferson  et  Barnes,  k  Washing- 
ton. Le  sieur  Estho  met  d'autant  plus  d'interet  k  obtenir  des  notions  pre- 
cises relativement  aux  fonds  de  son  oncle  places  en  Amerique,  qu'il  a  tout 
lieu  de  supposer  qu'ils  ne  sont  point  compris  parmi  les  sommes  dont  de 
d^funt  a  dispose  par  son  testament. 

Faisant  par  consequent  droit  aux  plus  vives  instances  du  p6titionaire 
j'ose  vous  supplier,  Monsieur,  de  daigner  faire  les  d6marcbes  necessaires 
pour  cet  effet,  aupr^s  des  sieurs  Jefferson  et  Barnes,  citoyens  des  Etats 
Unis,  et  de  vouloir  bien  m'en  communiquer  le  res ul tat  d6s  qu'il  aura  et6 
port6  k  votre  connoissance.  Je  saisis  avec  empressement  cette  occasion 
pour  offrir  k  Y.  Ex.  I'expression  de  ma  tres  haute  consideration. 

(Sign6)  Lajonceck. 

Conforme  k  I'original — Poletica. 

Copie  d'une  lettre  de  Mr.  Hottinguer  k  S.  Ex.  le  61.  Pozzo  di  Borgo,  dat^e 

de  Paris,  du  2  Juillet,  1818. 

uj-gl  En  r^ponse  k  la  lettre  que  V.  Ex.  nous  a  fait  I'honneur  de  *nons 

^  6crire  le  29  Juin,  nous  la  prevenons  qu'aux  6poques  du  6  Avril  et  du 
4  Juin,  1818,  les  fonds  d6pos6s  chez  nous  par  feu  le  61.  Th.  Kosciuszko, 
s'61evoient  en  principal  ^  la  somme  de  fr.  99.775,  et  que  le  ler.  Octobre 
1817,  la  solde  lui  revenant  sur  nos  livres,  6toit  de  f.  102.400,  k  pen  de  chose 
pres  et  int^rets  compris. 

D'apr^s  quelques  renseignements  que  nous  avons  reyus  et  dont  nous  ne 
pouvons  garantir  Inexactitude,  il  paroit  qu'  au  dec6s  du  61.  Kosciuszko  (15 
Octobre,  1817),  il  avoit  en  dep6t  environ  : 
f.  100,000,  chez  Messrs.  T.  Thomson,  T.  Bonar  et  Cie.  k  Londree, 
6,000,  chez  Mr.  6.  Esher,  k  Zurich, 
5,000,  chez  Mr.  Belt  en  k  Soleure, 


111,000  ensemble. 
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Le  g6n£ral  Kosciaszko  a  fait  deax  testaments  :  Tun  dat6  de  Soleare^  le  4 
Jain  1816  ;  I'aatre  6galenient  date  de  Soleure^  le  10  Octobre  1817.  Par  le 
premier  11  a  legu^  sur  ces  fonds  en  nos  mains, 

f.  60,000,  en   faveur  de  Mile.  Thadea  Ernine   Wilhelmina  Zeltner,  sa 
Filleule, 
85,000,  en  faveur  de  Mile.  Marie  Charlotte  Zaire  Margaerite  Zeltner, 
5,000,  en  savear  de  M.  Bonisant  p^re,  notaire  k  Moret  ex6cutear 
testamentaire, 

190,000,  total  portant  int6r6ts  ^  5  p.  o.  da  jour  da  d6o^ 

Par  I'aatre  testament  le  Gl.  a  dispos6  de  tons  ses  fonds  chez  Messrs.  T. 
Thomson,  T.  Bonar  et  Cie,  F.  G.  Esher,  et  Beltiu  en  faveur  de  divers.  II  a 
aussi  dispose  du  reste  de  son  avoir  chez  nous  et  a  nomm6M.  Ilavier  Armetly 
de  Soleure  poar  executeur  du  2d  testament. 

Ces  deux  ex^cuteurs  testamentaires  s'etant  mis  en  r^gle  vis-a-vis  de 
nous,  nous  avons  pay6  f.  102,430.10,  le  9  Avril,  dernier  ^  MM.  Bonissant, 
en  execution  du  tcstamert  du  4  Juin  1816  ;  principal  et  intercuts  2700  ;  le 
2  Juin  k  M.  Havier  AmietV  pour  balance  du  comptc  du  Gl.  Kosciuszko,  chez 
nous  *f.  106,130.10  ensembv^au  moyen  de  quoi  nous  n'avons  plus  ^^ 
aucuns  fonds  appartenant  b.  1\  succession  dn  g6n6ral.  L 

Nous  avions  lieu  de  croire  ^ue  les  autres  Maisons  se  sont  6galement  des- 
saisies  des  fonds  en  Icurs  mains,  en  ex6cution  du  second  testament. 

Quant  aux  fonds  que  ponvoit  avoir  le  Gl.  Kosciuszko  en  Amorique  nous 
avons  su  que  vers  Fannie  18  LO  il  av  v*^^ : 

112,500,  environ  places  chez  Mi    Jefferson,  ancien  President  des  Etats 
Unis, 
4,500,  environ  chez  un  Mr.  Barnes  h  Washington. 

Soit  ^  peu-pres  quatre  vingt  cirq  mille  francs,  mais  nous  igno- 

$17,000      rons  entierement  s'il  en  a  dis^  '.^6. 

(Sign6)  HOTTINGEUR. 

Conforme  k  I'original — Poletica. 

Copie  d'une  lettre  de  Bonissant  p^re,  Notaire  k  IToret  k  S.  Ex.  M.  le  Gl. 
Pozzo  di  Borgo,  datee  de  Moret,  du  i  /uillet  1818. 

Je  n'ai  pas  6i6  k  mSme  de  connoitre  la  fortune  do  M.  le  general ;  il  etoit 
retir6  tout  pr^s  d'ici  dans  la  famille  de  Mr.  Zeltner  di  nt  j'ai  la  coniiance. 
Yoila  comme  j'ai  fait  sa  connoissance  et  que  par  suite  il  n. '%  ionno  des  marques 
d'amiti6,  et  m'a  rendu  aussi  d6positaire  de  son  testament.  Environ  dixhuit 
mois  avant  de  mourir  il  avoit  fait  an  testament  dont  il  la  .'voit  confie  un 
double  ;  le  testament  aussitdt  son  dec6s  a  6te  ouvert  sui\  "^.^t  les  formes 
Idgales  ;  il  a  16gue  k  plusieurs  personnes  les  sommes  en  argent  q^i'il  avoit  a 
Paris  entre  les  mains  de  la  Maison  Hottinguer  et  Comp.  11  m'^\  ^nt  cboisi 
pour  son  executeur  testamentaire,  et  j'ai  fait  acquitter  les  legs.  C^'u^nt  a  co 
qui  concerne  les  autres  moyens  pecuniaires  de  ce  respectable  gcneru',  iv  ne 
puis  vos  donner  aucun  renseignement ;  je  ne  sais  meme  pas  s'il  .%  '>Mi 
d'aatres  fonds  ou  des  biens  ailleurs. 

Je  presume  que  vous  pourriez  le  savoir,  en  vous  addressant  k  M.  Zeltno.- 
chez  lequel  il  demeurait :  II  serait  plus  k  meme  de  vous  satisfaire  sur  cettc 
demande.     Mr.  Zeltner  est  parti  il  y  a  environ  troismois  pour  accompagner 
les  precieux  restes  de  cc  digne  geiu'ral  k  Cracovie,  et  doit  etre  de  rctour 
•008  pea  de  jours.     J'ai  I'lionncur  d'etre,  etc.,  .  Bonissant. 

Conforme  k  I'original — Polktica. 
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♦Exhibit  F. 

Soleare  en  Suisse,  le  14  Avril  1819. 
Monsiear : — ^J'ai  re9a  il  y  a  pea  de  joars,  le  lettre  que  vous  m'avez  fait 
rhonneur  de  m'^rire  le  23  Juillet,  1818,  et  au  moment  que  je  me  suis  addresse 
k  vos  autorit^s  pour  me  faire  donner  un  extrait  mortnaire  du  general  Kos- 
ciuBzko  duement  legalist,  pour  vous  I'envoyer  par  votre  Ministre  ii  Paris, 
j'apprens  que  votre  charge  d'affaires  en  France,  vient  d'en  faire  la  demandc 
au  nom  de  Monsieur  Gallatin,  afin  de  pouvoir  ex6cuter  dans  les  Etats  Unis  de 
I'Amerique,  et  que  cet  acte  alloit  etre  expedie.  Je  regrette  que  le  retard 
qu'6prouve  votre  lettre  ne  m'ait  pas  permis  de  satisfaire  plutot  ^  votre  desir 
de  mettre  en  execution  les  volont6s  bicnfaisantes  et  philantropiques  du  grand 
homme,  que  nous  pleurons.  J'ai  Phonncur  de  vous  remercier  du  d6tail 
interessant  que  vous  me  donnez  dans  votre  lettre  au  sujet  de  vos  6migr68  et 
vous  prie  d'agr6er  Passurance  de  ma  plus  haute  estime  et  de  mon  rcspectueux 
devouement.  F.  X.  Zeltner. 

Exhibit  E. 

Monsieur : — Ayant  eu  I'avantage  de  jouir  pendant  plus  de  vingt  annoes 
de  I'amitiS  toute  particuli^re  de  Tillustrc  dcfunt,  qui  en  a  passe  plus  de  quinze 
dans  ma  maison,  je  n'ai  pu  ignorer  les  relations  amicales  qu'il  cultive  avec 
vous  :  une  amiti6  fondle  sur  I'cstime  reciproque,  ne  pouvoit  qu'etre  durable ; 
aussi  suis  je  bien  persuade  des  regrets  que  vous  causera  la  nouvelle  de  son 
dec^s  si  peu  attendu.  II  en  avoit  quitte  en  Mai,  1815,  pour  repondre  aux 
desirs  que  lui  avait  temoign6  I'Empereur  de  Russie  de  conferer  avec  lui  a 
Vienne  sur  le  sort  de  la  Pologne  ;  de  Vienne  il  est  revenu  ju8qu'6  Soleure  en 
Suisse,  ou  il  a  demeure  chez  mon  fr^re  en  attendant  que  les  circonstancrs 
decident  s'll  doit  aller  dans  sa  patrie  ou  revenir  ici  dans  I'asile  qu'il  s'etait 
choisi ;  il  ^tait  sur  le  point  de  prendre  le  dernier  parti  quand  la  mort  vint  V 
enlever  a  sa  patrie,  il  a  aussi  de  nombrcux  amis  parmi  Icsquels  je  sais  que 
vous  6tes  au  premier  rang.  C'est  cette  consideration  qui  m'a  fait  un  devoir 
de  vous  annoncer  directement  cette  nouvelle. 

Comme  le  general  Koscinszko  a  dispose  de  la  majeure  partie  de  sa  fortune 
^^-^     en  faveur  de  mes  enfans,  dames,  nieces,  *frere8  et  belle  sceur  et  que 

-*  je  suis  en  outre  tr^s  lie  avec  ses  parents  que  je  compte  aller  voir  en 
Pologne,  je  vous  prie  de  vouloir  donner  des  renseignements  sur  le  capital 
qu'il  a  ]aiss6  entre  vos  mains  et  autres  objets  qui  pourraient  utre  k  votre 
connaissance  :  vous  obliger^s  infinement  celui  qui  a  I'bonneur  d'etre,  avec 
estime  et  haute  consideration,  Monsieur,  votre  tr6s  humble  et  obeissant 
serviteur.  P.  J.  Zeltxer. 

The  circuit  court  dismissed  the  bill  of  the  complainant,  and  he  prose- 
cuted this  appeal. 

This  case  was  argued  by  J?fey,  for  the  appellant ;  and  by  Wirt  and  Z.  C, 
Lee^  for  the  appellee. 

For  the  appellant,  it  was  contended,  that  when  this  case  was  before  the 
court  in  1817  (12  Wheat.  169),  it  was  then  decided  without  prejudice,  in 
order  that  probate  might  be  taken,  in  the  proper  court,  of  the  testament 
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exhibited.  This  having  been  now  done,  probate  being  made  in  the  orphans' 
court  of  Washington  county,  of  the  paper  exhibited  as  the  last  will  and 
testament  of  Thaddeus  Kosciuszko,  it  will  be  contended  for  the  appellant, 
that  the  same  is  to  be  considered  as  a  valid  testamentary  act,  and  that  the 
appellant  was  entitled  to  a  decree  against  the  administrator  with  the  wifl 
annexed,  for  the  amount  of  the  legacy  and  interest. 

As  the  court  gave  no  opinion  upon  the  merits,  nor  on  the  principles  of 
law  governing  the  facts,  of  the  case,  the  arguments  of  the  counsel  are  not 
reported. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — ^This  cause  was 
formerly  before  the  court,  and  the  decision  then  had  is  reported  in  12  Wheat. 
169.  The  bill  is  now  substantially  the  same  with  the  former  bill,  except  that 
there  is  an  allegation,  that  the  instrument  set  forth  as  a  testamentary  instru- 
ment, executed  at  Paris,  on  the  28th  of  June  1826,  in  favor  of  the  plaintiff, 
"  has  been  admitted  to  probate,  and  duly  proved  in  the  orphans'  court  of 
Washington  county,"  in  this  district.  But  the  bill  does  not  go  on  to  state, 
that  it  has  been  duly  established  by  that  court  as  a  valid  will,  according  to 
the  law  of  France,  though  that  is  averred  to  bo  the  place  of  *domicil  -^^ 
of  Kosciuszko,  at  the  time  of  its  execution.  The  bill,  however,  does  ^  ' 
assert,  that  the  instrument  is  a  last  will  and  testament,  to  all  intents  and 
purposes,  and  must  operate  as  such,  and  revoke,  pro  tanto,  the  bequests  and 
appropriation  in  the  prior  will,  of  which  Mr.  Jefferson  was  named  executor. 

The  answer  of  the  administrator  (Lear)  is  substantially  the  same  as  his 
former  answer,  admitting  the  execution  of  the  instrument,  but  submitting 
to  the  court  (without  denying  in  a  formal  and  direct  manner,  the  validity  of 
the  will  as  such,  according  to  the  law  of  France),  whether  it  will  decree  the 
defendant  to  pay  the  money  to  the  plaintiff  "upon  an  instrument  made 
under  the  circumstances,  and  authenticated  in  the  manner  that  the  aforesaid 
instrument  is,  and  whether  the  said  instrument  shall  have  effect  to  revoke 
or  alter  any  part  of  said  Kosciuszko's  will,  solemnly  executed  and  left  in  the 
bands  of  his  executor  in  this  country,"  &c.  This  is  certainly  a  very  informal 
and  loose  mode  of  putting  in  issue,  if,  upon  the  bill,  such  a  question  can  be 
tried,  the  validity  of  a  will  made  in  a  foreign  country,  whose  laws  are  not 
brought  before  the  court,  either  by  averment  or  evidence.  But  the  answer 
contains  a  new  allegation,  that  certain  persons  residing  in  Europe  have  filed 
a  bill  in  the  circuit  court  of  the  district  of  Columbia,  against  him,  the 
administrator,  claiming  a  large  portion  of  the  assets,  if  not  the  whole,  as 
creditors  or  mortgagees  of  the  said  Kosciuszko ;  and  certain  persons,  also 
residing  in  Europe,  have  filed  another  bill  against  him  (it  was  probably 
meant  in  the  same  court),  claiming  the  whole  assets,  as  heirs-at-law  of  the 
said  Kosciuszko,  and  therefore,  as  distributees  of  the  said  assets.  None  of 
the  parties  to  either  of  these  latter  bills  are  made  parties  to  the  present  bill. 
And  we  are  of  opinion,  that  the  persons  claiming  as  heirs  of  Kosciuszko, 
should  be  made  parties,  that  may  have  an  opportunity  to  contest  the  plain- 
tiff's title,  as  the  real  parties  in  interest,  the  administrator  being  but  a  mere 
stakeholder.  Indeed,  we  think,  that  all  three  of  the  bills  ought  (if  possible) 
to  be  brought  to  a  hearing  at  the  same  time,  in  the  circuit  court,  in  order 
that  a  final  disposition  may,  at  the  same  time,  be  made  of  all  of  the  ques- 
tions arising  in  all  of  them. 

45 


»2  SUPREME  COURT  [Jtin'j 

Armstrong  v.  Lear. 

We  wish  also  to  attract  the  attention  of  coanscl  to  some  other  considera- 
tions, which  may  become  important  in  future  ^stages  of  the  cause  ; 

J  and  especially,  in  the  aspect  under  which  the  present  bill  and  answer 
are  framed.  In  the  first  place,  if  the  intention  is  to  put  in  issue  (as  it  seems 
to  be),  not  only  the  construction  and  operation  of  the  testamentary  instru- 
ment in  favor  of  the  plaintiff,  but  its  validity  and  effect  as  a  wiUy  it  is  mate- 
rial, that  the  law  of  France,  the  place  of  the  domicil  of  Kosciuszko,  at  the 
time  of  its  execution,  should  be  brought  before  the  court,  and  established 
as  matter  of  fact  ;  for  the  court  cannot  judicially  take  notice  of  foreign 
laws  ;  but  they  must  be  proved  by  proper  evidence.  The  present  allega- 
tions of  the  bill  and  answer  are  quile  too  loose  for  this  purpose  ;  and  they 
should  be  amended,  and  made  more  distinct  and  direct.  We  do  not  mean 
to  express  any  opinion,  whether  this  court  can  examine  into  the  point  of  the 
validity  of  the  instrument  as  a  will,  according  to  the  law  of  France,  or 
whether  it  belongs  exclusively  to  the  orphans'  court  of  the  county  of  Wash- 
ington That  is  a  question,  which  it  may  be  fit  hereafter  to  examine,  if  it 
should  be  pressed  in  argument. 

In  the  next  place,  there  may  arise  some  nice  questions  of  international 
law.  in  which  the  fact  of  the  domicil  of  Kosciuszko,  at  the  time  of  bis  birth, 
at  the  time  of  his  making  the  will  of  which  Mr.  Jefferaon  was  named  exe- 
cutor and  at  the  time  of  his  death,  may  become  material.  We  do  not  mean 
to  say,  what  i<  the  true  rule  that  is  to  govern  in  cases  of  wills  of  personalty; 
whether  it  be  the  rale  of  the  native  domicil,  or  of  the  domicil  at  the  time  of 
the  execution  of  the  will,  or  of  the  domicil  at  the  death  of  the  party,  where 
there  have  been  changes  of  domicil.  These  are  points,  which  ought,  under 
the  circumstances  of  this  case,  to  be  left  open  for  argument.  But  the  facts 
on  which  the  argument  should  rest,  ought  to  be  distinctly  averred  in  the  bill 
and  met  in  the  answer. 

The  place  of  domicil  of  Kosciuszko  at  the  time  of  his  death,  may  also 
become  material,  under  another  aspect  of  the  case,  viz.,  the  question,  who 
are  hiK  heirs,  entitled  to  the  succession  ab  intestatOy  or  under  the  other  will 
or  wills  executed  by  him,  to  which  reference  is  made  in  some  of  the  papers 
in  the  case.  The  persons  claiming  as  such  heirs,  must  establish  their  title 
under,  ^nd  according  to,  the  law  of  his  domicil  at  the  time  of  his  death.  So 
that,  perhaps,  it  may  become  material,  if  Switzerland  was  the  domicil  of 
•  71 1     Kosciuszko,  at  the  time  of  his  death,  *to  bring  the  law  of  that  country 

^  distinctly,  as  matter  of  fact,  before  the  court.  The  court  have,  in 
another  case  (a)  expressed  their  desire  to  have  the  other  will  or  wills  made 
by  Kosciaszko,  put  regularly  upon  the  record,  to  ascertain,  whether  they 
have  any  bearing  upon  the  merits  of  the  present  case. 

It  is  also  mat  j.ial  to  observe,  that  the  answer  of  the  administrator  relies 
on  a  letter  written  by  Kosciuszko  to  Mr.  Jefferson,  in  September  1817,  as  a 
revocation  of  the  supposed  testamentary  paper  in  favor  of  Armstrong,  and 
a  republication  of  the  first  will ;  and  yet  that  letter  is  not  produced  in  evi- 
dence, nor  even  the  extract  verified  ;  so  that  there  is  a  total  deficiency  of 
proof  as  to  this  most  material  fact.  This  defect  ought  to  be  supplied. 
These  observations  have  been  thought  fit  by  the  court  to  be  suggested  to 
the  counsel  on  both  sides,  on  the  present  occasion.     Under  the  complicated 

(a)  Estho  V.  Lear,  7  Pet  180. 
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uircumstanoes  of  the  present  case,  and  the  important  bearings  of  foreign 
law  upon  it,  it  is  very  desirable,  that  if  it  should  come  again  before  ns,  all 
the  facts,  and  all  the  lights  necessary  for  a  final  decision  may  be  furnished, 
without  submitting  it  to  farther  embarrassments. 

The  court  decree,  that  the  decree  of  the  circuit  court  dismissing  the  bill 
be  reversed,  and  that  the  cause  be  remanded,  with  leave  to  make  new  par- 
ties, and  for  other  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Columbia, 
holden  in  and  for  the  county  of  Washington,  and  was  argued  by  counsel : 
On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  circuit  court,  dismissing  the  bill  in  this  cause, 
be  and  the  same  is  hereby  reversed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court,  with  leave  to  make  new  parties, 
and  for  other  proceedings  to  be  had  therein,  according  to  law  and  justice, 
and  in  conformity  to  the  opinion  of  this  court. 


*Reubbn  M.  Gabnbtt  et  ai.y  Heirs  of  Reuben  Gabnett,  deceased,     [*76 

Appellants,  v,  Henby  Jenkins  et.  (d. 

JLandrlaw  of  Kentucky, 

Tbe  following  entry  of  lands  in  Kentucky  is  invalid  :  *'May  10th,  1780,  Reaben  Garnett  enters 
1 164  2-8  acres,  upon  a  treasury-warrant,  on  the  seventh  big  fork,  about  thirty  miles  below  Bry- 
ant's station,  that  comes  in  on  the  north  side  of  North  Klkhorn,  near  the  mouth  of  said  creek, 
and  running  upon  both  sides  thereof  for  quantity." 

It  is  a  well-settled  principle,  that  if  the  essential  call  of  an  entry  be  uncertain  as  to  the  land 
covered  by  the  warrant,  and  there  are  no  other  calls  which  control  the  special  call,  the  entry 
cannot  be  sustained.  In  the  case  under  consideration,  there  are  no  calls  in  the  entry,  which 
control  tbe  call  for  the  **  seventh  big  fork,"  and  that  this  call  would  better  suit  a  location,  at 
the  mouth  of  McConnell's,  than  at  Lecompt*s  run,  has  been  shown  by  the  facts  in  the  case ; 
this  uncertainty  is  fatal  to  the  complainant^s  entry. 

To  constitute  a  valid  entry,  the  objects  called  for  must  be  known  to  the  public,  at  the  time  it 
was  made,  and  the  calls  must  be  so  certain  as  to  enable  the  holder  of  a  warrant  to  locate  the 
vacant  land  adjoining ;  it  is  not  necessary,  that  all  the  objects  called  for  shall  be  krown  to  the 
public,  but  some  one  or  more  leading  calls  must  be  thus  known,  so  that  an  inquirer,  with 
reasonable  diligence,  may  find  the  land  covered  by  the  warrant. 

If  an  object  called  for  in  an  entry  is  well  known  by  two  names,  so  that  it  can  be  found  by  a  call 
for  either,  such  a  call  will  support  the  entry. 

Some  of  the  witnesses  say,  that  being  at  Bryant's  station,  with  the  calls  of  Gamett's  entry  to 
direct  them,  they  could  have  found  his  land  on  Lecompt^s  run,  without  difficulty ;  if  this  were 
oorrect,  the  entry  must  be  sustained,  for  it  is  the  test  by  which  a  valid  entry  is  known. 

If  the  complainants  clearly  sustain  their  entry  by  proof,  their  equity  is  made  out,  and  they  may 
well  ask  the  aid  of  a  court  of  chancery  to  put  them  in  possession  of  their  rights ;  but,  if  their 
equity  be  doubtful,  if  the  scale  be  nearly  balanced,  if  it  do,  not  preponderate  in  favor  of  the 
complainants,  they  must  fail. 

Appeal  from  the  Circuit  Oourt  of  Kentucky.  This  case  was  commenced 
by  a  bill  in  chancery  filed  by  Reuben  Garnett,  a  citizen  of  Virginia,  on  the 
dOth  of  December  1816,  against  Henry  Jenkins  and  others,  citizens  of  the 
state  of  Kentucky,  in  the  seventh  circuit  court  of  the  United  States  for 
the  district  of  Kentucky,  for  the  purpose  of  asserting  his  claim  to  |1]64-| 
acres  of  land.  Since  which  time,  the  ^complainant  died,  and  the  p^^ 
•nit  had  been  revived  in  the  name  of  bis  representatives.     The  only     >• 
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questipn  put  in  the  issue  by  the  bill  and  answers^  was  the  validity  of  the 
following  entry  under  which  the  complainants  claimed  : 

"May  10th,  1780,  Reuben  Garnett  enters  one  thousand  one  hundred  and 
sixty-four  and  two-third  acres,  upon  a  treasury-warrant,  on  the  seventh  big 
fork,  about  thirty  miles  below  Bryant's  station,  that  comes  in  on  the  north 
side  of  North  Elkhom,  near  the  mouth  of  said  creek,and  running  up  both 
sides  thereof  for  quantity." 

(A  copy.)  RiOHABD  HiaoENs,  F.  C. 

The  defendants  exhibited  no  title  papers,  and  by  consent  of  the  parties, 
the  validity  of  this  entry  was  the  only  question  submitted  to  the  court 
below,  as  will  appear  by  the  following  agreement. 

"  Reuben  Garnett's  heirs  v.  Christopher  Greeup's  heirs  and  others  :  In 
Chancery.  The  counsel  for  the  complainants  in  this  cause,  and  the  counsel 
in  the  defence,  believing  that  the  case,  so  far  as  it  depends  on  the  validity 
or  invalidity  of  the  entry  of  the  complainants,  to  wit,  the  entry  in  the 
name  of  Reuben  Garnett,  deceased,  is  as  fully  prepared  as  it  can  be  at  this 
day.  For  the  purpose  of  saving  costs,  the  parties  agree  to  try  the  cause  as 
relates  to  the  validity  or  invalidity  of  the  entry,  and  that  the  complainants, 
in  case  the  entry  is  sustained  by  the  court,  shall  be  permitted  to  make  such 
further  preparations  by  survey,  revival  against  the  heirs  or  representatives 
of  deceased  parties,  if  necessary,  &c.,  as  may  be  necessary  to  carry  into 
effect  the  opinion  of  the  court.  Therefore,  for  the  present,  it  is  conceded, 
that  the  patent  boundary  of  Garnett  covers  the  claim  of  each  of  defendants 
in  part." 

The  court  below  dismissed  the  complainant's  bill ;  to  reverse  which  decree, 
this  appeal  was  prosecuted. 

The  case  was  submitted  to  the  court,  on  an  argument  by  Allan^  for  the 
appellants. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  suit  in  chan- 
cery comes  before  this  court,  by  an  appeal  from  the  circuit  court  of  the 
United  states  for  the  district  of  Kentucky.  By  the  bill  and  answers,  and 
the  agreement  of  the  parties,  the  validity  of  the  following  entry  is  the  only 
^     ,     point  presented  *for  the  decision  of  the  court.     "May  10th,  1780, 

^  Reuben  Garnett  enters  one  thousand  one  hundred  and  sixty-four  and 
two-third  acres,  upon  a  treasury-warrant,  on  the  seventh  big  fork,  about 
thirty  miles  below  Bryant's  station,  that  comes  in  on  the  north  side  of  North 
Elkhom,  near  the  mouth  of  said  creek,  and  running  up  on  both  sides  thereof 
for  quantity." 

To  constitute  a  valid  entry,  the  objects  called  for  must  be  known  to  the 
public,  at  the  time  it  was  made,  and  the  calls  must  be  so  certain  as  to  enable 
the  holder  of  a  warrant  to  locate  the  vacant  land  adjoining.  It  is  not  nec- 
essary that  all  the  objects  c'alled  for  shall  be  known  to  the  public,  but  some 
one  or  more  leading  calls  must  be  thus  known,  so  that  an  inquirer,  with  reason- 
able diligence,  may  Und  the  land  covered  by  the  warrant. 

Respecting  the  above  entry,  a  great  number  of  depositions  were  taken, 
and,  with  the  view  of  tracing  accurately  the  calls  of  the  entry,  several  sur- 
veys were  executed.  The  principal  objections  to  the  validity  of  the  entry 
are,  that  the  call  for  the  seventh  fork  does  not  designate  the  creek,  on 
which  the  claimants  allege  the  land  is  situated,  and  that  the  beginning  oor- 
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ner  is  not  only  uncertain,  but  no  marked  lines  or  comers  of  the  survey  have 
been  found.     The  proof  in  the  case  is  as  follows  : 

Patrick  Jordan  states,  that  in  1775,  he  passed  up  Elkhorn,  near  where 
Bryant's  station  was  afterwards  built,  but  was  never  at  the  station  until 
August  1780,  when  he  acted  as  a  guard ;  and  he  recollects  of  hearing  James 
Forbes,  or  some  one  of  the  men  belonging  to  the  station,  ask  certain  hun- 
ters, if  they  had  been  as  low  down  as  the  seventh  big  fork,  or  the  seventh 
fork.  The  witness  then  inquired,  which  of  the  forks  was  called  the  sev- 
enth fork,  and  was  told  by  the  hunters  that  it  was  the  creek  that  was  also 
called  Lecompt's  run.  That  in  the  year  1779,  he  knew  the  creek  by  that  name, 
having,  in  the  year  1775,  assisted  Charles  Lecompt  in  building  his  cabin 
near  the  creek,  but  never  heard  it  called  by  that  name,  until  1779.  In  the 
year  1780,  the  witness  states,  that  Bryant's  station  was  a  place  of  genera] 
notoriety,  and  he  presumes  it  is  twenty -five  or  thirty  miles  above  Lecompt's 
run.  This  run  falls  into  Elkhorn,  on  the  north  side,  and  it  was  generally 
called  Lecompt's  run,  as  early  as  May  1780. 

*John  Fickiin  states,  that  he  has  been  acquainted  with  Bryant's  |.^^ 
station,  ever  since  the  year  1781,  and  was  well  acquainted  with  the  L 
waters  of  North  Elkhorn,  as  low  down  as  Lecompt's  run,  and  he  frequently 
heard  this  run  called  the  seventh  big  fork,  tliough  not  earlier,  that  he  recol- 
lects, than  1782.  Both  Bryant's  station  and  North  Elkhorn  were  places  of 
great  notoriety  at  that  time.  Lecompt's  run  falls  into  Elkhorn,  on  the 
north  side  ;  and  the  witness  thinks  the  distance  from  the  station  to  the  run 
was  computed  at  about  thirty  miles  Witness  states,  that  seventh  big  fork 
was  generally  known  by  that  name  at  Bryant's  station. 

Jacob  Stucker  says,  that  since  the  year  1780,  he  has  been  acquainted 
with  the  waters  of  Elkhorn,  that  Bryant's  station  stands  near  the  creek, 
which  was  a  stream  of  notoriety,  when  he  first  knew  it.  lie  frequently 
heard  Lecompt's  run  called  the  seventh  big  fork,  by  hunters,  as  early  as  the 
year  1780  and  1781  ;  but  until  the  year  1782,  he  never  saw  the  creek.  It  is 
the  seventh  big  fork,  on  the  north  side  of  Elkhorn,  below  Bryant's  station  ; 
the  first  one  being  David's  fork  ;  the  second  Little  North  fork  ;  the  third. 
Cherry's  run  ;  the  fourth.  Miller's  run  ;  the  fifth.  Dry  run  ;  the  sixth, 
McConnell's  run  ;  and  the  seventh,  Lecompt's  run.  There  is  a  small  branch 
between  David's  fork,  and  the  Little  North  fork,  colled  Opossum  run,  and 
another  between  Miller's  run  and  Dry  run,  called  Lane's  run  ;  and  another 
between  Dry  run  and  McConnell's  run,  called  McCracken's  run  ;  but  these 
branches  are  small  in  comparison  with  the  seven  branches  first  named,  and 
have  the  appearance  of  spring  branches.  There  are  also  two  other  branches, 
called  Mile  branch  and  the  Blue  Spring  branch,  but  they  are  small,  and  not 
more  than  a  mile  and  a  half  long.  The  witness  states,  that  had  he  been 
called,  as  early  as  the  year  1780,  to  direct  Oarnett's  survey,  he  should  have 
been  led  to  the  mouth  of  Lecompt's  run,  which  is  about  thirty  miles  below 
Bryant's  station. 

Robert  Hortness,  a  witness,  states,  that  in  the  year  1784,  he  became 
acquainted  with  North  Elkhorn,  which  was  then  a  creek  of  notoriety,  and 
that,  at  that  time,  David's  fork.  Little  North  fork.  Cherry's  run.  Miller's 
run.  Dry  run,  McConnell's  run,  and  Lecompt's  run,  were  the  seven  largest 
forks  falling  into  Elkhorn,  on  the  north  side,  below  Bryant's  station.  ^  ^ 
At  that  time,  the  runs,  called  Opossum  run,  Lane's  run,  and  *Mc-    L 
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Cracken's  ran,  were  too  small  to  be  considered  large  forks,  not  being  larger, 
if  so  large,  as  the  branches  or  forks  of  some  of  the  seven  forks.  The  wit- 
ness thinks,  the  calls  of  Garnett's  entry  were  sufficient  to  lead  an  inquirer 
to  Lecompt's  run. 

Hugh  Shannon  states,  that  Lecompt's  run  has  been  known  and  called  by 
that  name,  by  hunters  and  others,  since  1776.  He  was  well  acquainted  with 
Lecompt's  improvement,  made  on  this  creek  in  1775,  and  ever  since  the  year 
1776,  it  has  been  known  as  Lecompt's  improvement.  Never  heard  this  run 
called  the  seventh  big  fork.  Witness  became  acquainted  with  Byrant's 
station,  in  the  winter  of  1779.  / 

Ash  Emerson  states,  that  he  is  well  acquainted  with  North  Elkhorn,  and 
that  if  he  had  been  called  on,  in  the  year  1780,  to  name  the  seven  big  forks 
or  big  runs,  falling  into  North  Elkhorn,  on  the  North  side,  below  Bryant's 
station,  he  should  have  named  the  following :  David's  fork,  Little  North 
fork,  Cherry^s  run.  Miller's  run,  Lane's  run,  and  McCracken's  run,  which 
would  be  the  seventh.  In  1776,  the  witness  knew  McConnell's  run,  by  that 
name,  and  also  the  Dry  run ;  he  and  his  company  gave  Miller's  run  and 
Cherry's  run  their  names ;  and  some  of  the  creeks  were  called  by  different 
names.  Never  heard  Lecompt's  run  called  the  seventh  big  fork  ;  McCrack- 
en's run  and  Lane's  run  were  not  so  large  as  the  other  forks,  but  Lane's  run 
heads  as  far  up  in  the  ridges  as  any  other  one.  Lewis  Yalandingham,  since 
1782,  has  been  well  acquainted  with  the  water-courses  above  named,  and  he 
corroborates  the  statement  of  Emerson. 

John  Miller  states,  that  in  the  spring  of  1776,  he  became  acquainted  with 
Lecompt's  run  ;  and  ever  since,  it  has  been  known  by  that  name.  He  does 
not  count  himself  a  judge  of  what  would  be  big  forks  or  runs,  but  he  would 
call  them  David's  fork,  Little  North  fork,  Cherry's  run.  Miller's  run, 
McCracken's,  McConnell's,  and  Lecompt's. 

John  Williams  says,  that  he  was  acquainted  with  North  Elkhorn,  in  the 
year  1775,  and  if,  on  the  10th  of  May  1780,  he  had  been  required  to  point 
out  the  seventh  big  fork,  below  Bryant's  station,  he  could  not  have  done 
it,  as  he  never  knew  a  creek  called  by  that  name.  Since  the  year  1776, 
Lecompt's  run  has  been  generally  called  and  known  by  that  name. 
^     ,  James  McCounell  became  acquainted  with  Lecompt's  run  in  *1776, 

^  and  has  never  heard  it  called  by  any  other  name  ;  until  of  late  years, 
it  has  been  called  by  some,  the  seventh  run. 

John  Smith,  in  the  year  1773,  became  acquainted  with  the  waters  of 
North  Elkhorn,  and  early  in  the  spring  of  1775,  knew  Lecompt's  run  ;  and 
he  never  knew  it  called  by  any  other  name,  until  lately  he  was  informed, 
that  certain  persons  were  about  calling  it  the  seventh  big  fork  or  branch. 
Had  the  witness  been  called  on  to  designate  the  seventh  big  fork,  falling 
into  North  Elkhorn,  on  the  north  side,  he  should  have  named  McCracken's 
run.  He  thinks,  that  Lecompt's  run  is  one  or  two  and  twenty  miles  below 
Bryant's  station.  In  1775,  Lane's  run  and  McCracken's  had  their  names 
given  to  them.  These  runs,  at  their  mouths,  are  some  smaller  than  the 
others,  but  they  branch  out  into  a  body  of  very  good  land,  as  large  as  the 
others,  though  the  witness  does  not  think  they  are  as  long.  On  the  north 
side  of  Elkhorn,  the  route  usually  travelled,  the  witness  supposes  the  dis- 
tance from  Bryant's  station  to  Lecompt's  run,  is  about  thirty  miles. 

Anthony  Lindsay  says,  that  in  the  year  1791,  he  became  acquainted  with 
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the  general  boandary  of  Garnett's  claim  of  land,  on  Lecompt's  run  ;  that  in 
the  year  1793,  John  Perkins  made  a  settlement  on  a  part  of  the  claim,  under 
James  Ferguson,  who  had  purchased  Leeompt's  title.  Witness  has  a  per- 
fect recollection  of  hearing  the  early  settlers  speak  of  Lane's  run,  as  one  of 
the  principal  branches  falling  into  Elkhorn,  below  Bryant's  station. 

Henry  Herdon  also  states,  that  he  resided  at  Bryant's  station,  in  1781, 
and  became  well  acquainted  with  the  principal  branches  of  Elkhorn,  and  that 
Lane's  run  was  always  considered  as  one  of  the  principal  branches  or  forks. 
James  Bell  says,  that  as  early  as  1787,  Lane's  run  and  the  others  were  called 
large  branches.  And  James  Jones  states,  that  McCracken's  run  and  Lane's 
ran  were  both  called  large  runs,  in  1789. 

James  Connelly  states,  that  in  1794,  he  purchased  from  Colonel  John- 
son the  land  on  which  he  now  lives,  which  is  about  a  quarter  of  a  mile 
below  McConnell's  run  ;  and  the  witness  always  considered  Lane's  run  a 
big  branch.  He  was  twice  called  on  by  the  agent  of  Oarnett,  and  they 
searched  all  around  the  mouth  of  Lecompt's  run,  to  find  Garnett's  beginning 
corner,  and  examined  every  tree  and  stump,  but  could  find  no  marks, 
♦until  they  went  up  the  run  to  a  small  bottom  near  where  some  j.  ^ 
cedars  stood ;  there  they  found  an  ash  marked,  but  he  does  not  *- 
recollect  what  the  marks  were. 

William  Mosby  states,  that  he  has  lived  at  the  mouth  of  Lane's  run,  for 
forty  years  ;  that  Lane's  run  is  among  the  largest  falh'ng  into  North  Elk- 
horn, on  the  north  side,  that  its  source  is  in  the  dividing  ridge.  Its  mouth 
is  circumscribed  by  a  mill-dam  across  Elkhorn,  just  below,  which  has 
obstructed  the  channel  at  the  mouth,  but  it  discharges  more  water  than 
any  of  the  adjacent  streams  which  fall  into  Elkhorn. 

John  Payne  states,  that  he  has  resided  near  North  Elkhorn,  since  1788, 
that  in  the  year  1792,  he  was  appointed  surveyor  of  Scott  county,  within 
which  the  land  in  controversy  is  situated,  and  that  he  became  well  acquainted 
with  the  forks  and  runs  falling  into  Elkhorn,  on  the  north  side,  between 
Bryant's  station  and  Lecompt's  run  :  the  first  is  David's  fork  ;  the  second. 
Little  North  fork ;  third.  Cherry's  run  ;  fourth.  Miller's  run  ;  fifth.  Lane's 
run  ;  sixth.  Dry  run  ;  seventh,  McCracken's  run  ;  the  eighth,  McConnell's 
run  ;  and  the  ninth,  Lecompt's  run. 

Joseph  R.  Lee  has  been  acquainted  with  Lecompt's  run  for  thirty-two 
or  three  years  ;  when  he  first  knew  it,  there  was  a  considerable  growth  of 
cedar  and  other  timber  near  the  mouth  of  the  run,  and  about  half  a  mile  up 
it.  Between  the  years  1802  and  1806,  he  lived  within  half  a  mile  of  the 
mouth  of  this  run,  and  understanding  a  reward  was  ofi^ered  to  any  one  who 
should  find  the  line  trees  or  corner  of  Garnett's  claim,  he  made  diligent 
search,  but  was  unable  to  find  either,  and  he  thinks,  that  if  a  corner  had 
been  marked,  within  fifty  or  sixty  yards  of  the  mouth  of  the  run,  he  should 
have  found  it.  John  Garnett  lived  near  the  mouth  of  Lecompt's  run,  and, 
as  witness  understood,  lived  under  his  brother's  claim,  but  he  heard  John 
say,  that  he  did  not  know  where  the  lines  and  corners  were.  About  thirty- 
three  or  four  years  ago,  he  left  the  land. 

Joseph  S.  Norris,  under  an  order  of  court,  measured  the  runs  below 
Bryant's  station,  which  fall  into  Elkhorn,  on  the  north  side,  and  he  considers 
Cherry's,  Miller's  and  Dry  run  are  larger  than  Lane's  ;  Cherry's  run  has  a 
large  fork,  near  its  mouth,  and  he  believes  that  either  of  these  forks  is  as 
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large  as  Lane's  mn.  And  the  same  may  be  said  jof  the  forks  of  Dry 
^  .  *run.  If  witness  had  been  called  to  make  the  location,  at  the  mouth 
-I  of  the  seventh  big  fork,  as  called  for  in  Gamett^s  entry,  he  does  not 
know  whether  he  would  have  made  it  at  the  mouth  of  Lecompt's  or  Mc- 
Connell's  run.  Witness  surveyed  Garnett's  claim,  and  at  the  time  made 
diligent  search  for  comers  where  there  was  timber,  but  found  none.  The 
first  and  second  line  terminated  in  cleared  lands,  the  third  in  timbered  land. 
He  has  known  Lane's  run,  since  1804  ;  when  he  first  saw  it,  it  was  perhaps 
twice  as  wide  as  it  now  is. 

John  Garnett  states,  that  he  was  present  forty-five  or  six  years  ago, 
when  the  original  survey  of  Reuben  Garnett's  entry  was  made,  and,  accord- 
ing to  his  best  recollection,  and  indeed  he  is  positive,  the  survey  commenced 
about  one  hundred  and  fifty  yards,  more  or  less,  above  the  mouth  of 
Lecompt's  run,  at  a  large  cedar  which  stood  in  the  cliff  of  Elkhorn.  By  the 
direction  of  the  surveyor,  he  marked  this  line  as  a  corner.  From  this  tree, 
the  surveyor  ran  to  a  willow,  oak  and  another  tree,  which  were  marked  as 
the  second  corner,  and  the  witness  marked  the  line  with  a  tomahawk.  The 
surveyor  then  ran  the  same  corner  further  on,  and  made  lines  and  corners 
for  Peter  Samuel's  claim,  which  adjoins  Garnett's.  After  running  Samuel's 
claim,  and  coming  back  to  Garnett's  second  course,  the  third  line  of  Gar- 
nett's  claim  was  run  and  regularly  marked,  and  the  corner  also,  but  the 
line  between  Garnett  and  Samuel  was  not  marked.  About  thirty-two  years 
ago,  witness  became  acquainted  with  Lane's  run,  and  it  was  not  to  be  com- 
pared to  the  others  as  to  size  ;  it  was  so  narrojv,  that,  at  times,  the  witness 
could  jump  across  it.  The  witness  took  possession  of  Garnett's  claim, 
thirty-eight  years  ago,  and  remained  on  it  about  twelve  years.  He  was 
turned  out  of  possession,  by  a  judgment  in  ejectment,  obtained  on  a  title  of 
Hodges.  He  was  to  have  two  hundred  acres  of  the  land,  to  be  surveyed 
for  him,  and  if  it  overpaid  him  for  his  services,  he  was  to  pay  his  brother. 

Lewis  Yalandingham  became  acquainted  with  Lane's  run,  in  1780  or 
1782,  and  it  was  then  considered  a  stream  of  the  same  magnitude,  as  Le- 
oompl's  run.  Miller's  run.  Cherry's  run,  and  other  runs  which  head  in  the 
dividing  ridge.  In  1782,  Lecompt's  run  was  known  by  that  name.  Between 
^  ^     Bryant's  station  and  Lecompt's  run,  the  following  runs  fall  into  *North 

-I  Elkhorn  :  Little  North  fork,  Cherry's  run.  Miller's  run,  David's  fork, 
Lane's  run,  McCracken'^  run,  Dry  run,  McConnell's  run,  and  then  Lecompt's 
run. 

John  Bums  states,  that  about  thirty  or  thirty-three  years  ago,  Samuel 
Ayres  offered  him  a  reward,  if  he  could  find  a  line  or  corner  of  Garnett's 
survey,  and  he  hunted  frequently,  but  could  find  neither,  and  on  inquiring 
of  John  Gamett,  if  he  could  show  cither  a  line  or  corner  of  the  survey,  ho 
answered,  that  he  could  never  find  either,  but  he  supposed  the  land  must  be 
there.  There  was  much  cedar  about  the  mouth  of  Lecompt's  creek,  and  it 
entered  upon  the  creek,  between  a  half  and  three  quarters  of  a  mile.  Wil- 
liam Poindexter  says,  that  John  Garnett  claimed  his  land  about  three  quar- 
ters of  a  mile  below  Lecompt's  run,  on  Elkhorn. 

Joseph  S.  Nor r is,  a  surveyor,  under  the  order  of  the  circuit  court,  made 
the  following  report  as  to  the  magnitude  of  the  streams  of  water  which  fall 
into  Elkhorn  on  the  north  side  below  Bryant's  station.  1.  David's  ford,  at 
the  mouth,  is  four  poles  and  eleven  links  wide ;  higher  up,  beyond  back 
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water,  three  poles  and  eighteen  links.  2.  Opossuro  run  meanders  at  the 
month  one  pole  at  high-water  mark ;  higher  up,  at  common  water  mark, 
eighteen  links.  3.  Little  North  Elkhorn  is  four  poles  wide  at  the  mouth  ; 
higher  up,  beyond  biick  water,  four  poles  ;  and  still  higher,  three  poles  and 
twenty  links.  4.  Cherry's  run  is  two  poles  and  twenty  links  wide  at  the 
mouth  ;  above  back  water,  three  poles  and  five  links  ;  and  still  higher,  three 
poles.  5.  Miller's  run  is  two  poles  wide  and  ten  links  at  the  mouth  ;  above 
back  water,  two  poles  and  eight  links  ;  still  higher  up,  two  poles  and  twenty 
links.  6.  Lane's  run  is  2106  poles  in  length,  equal  to  six  miles  one  half  and 
twenty-Hiz  poles,  and  measures,  at  the  mouth,  two  poles  and  ten  links  high 
water  ;  common  water,  one  pole  three  links ;  above  back  water,  one  pole 
and  eight  links  ;  still  further  farther  up,  one  pole  and  twenty  links.  1.  Dry 
run  measures  at  the  mouth,  high- water  mark,  five  poles  ;  common  water, 
four  poles  ;  and  higher  up,  four  poles.  8.  McCracken's  run  is  three  miles 
and  a  half  and  twelve  poles  long,  and  measures  at  the  mouth  one  pole,  and 
the  same  just  below  the  forks.  9.  Mile  branch  is  a  small  ^branch,  ^^ 
measures  the  whole  length,  516  poles.  10.  Blue  Spring  run  is  965  1- 
poles  long,  and  one  and  a  half  poles  wide  at  the  mouth  ;  higher  np,  one 
pole.  11.  McConnell's  run  is  four  poles  and  twenty-one  links  wide  at  the 
mouth,  high- water  mark  ;  higher  up,  three  poles  four  links,  common  water 
mark.  12.  Lecompt's  run  measures  at  the  mouth,  four  poles  and  eighteen 
links  ;  with  high  banks  higher  up,  six  poles. 

This  evidence  establishes  several  points  which  are  essential  to  the  validity 
of  Gamett's  entry.  At  the  time  it  was  made,  no  doubt  exists,  that  Bryant's 
station  was  settled,  and  that  North  Elkhorn  was  generally  known  in  the 
country.  These  two  important  calls  in  the  entry  could  have  been  easily 
found  ;  and  the  inquiry  must  be  made,  whether  the  locative  or  special  call 
has  been  established.  The  calls  for  Bryant's  station  and  North  Elkhorn,  and 
the  distance  to  the  seventh  big  fork,  are  descriptive,  and  were  designed  to 
lead  the  inquirer  to  the  locative  or  special  call ;  which  was  intended  to 
show,  with  certainty,  the  land  covered  by  the  entry.  This  call  is  "  near 
the  mouth  of  the  seventh  big  fork,  falling  into  the  north  side  of  the 
north  fork  of  Elkhorn."  Perhaps,  the  words,  "  ne»r  the  mouth," 
in  this  call,  under  the  decisions  of  the  Kentucky  courts,  might  be  con- 
strued to  mean,  at  the  mouth,  which  would  give  them  reasonable  pre- 
cision, and  this  will  leave  the  call  for  the  ''seventh  big  fork,"  the  only  point 
for  investigation.  Is  this  call  certain  ?  Would  it  lead  an  inquirer,  with 
reasonable  diligence,  to  the  land  now  in  controversy  ?  If  it  would  not,  the 
entry  cannot  be  sustained.  The  call  for  the  ''  seventh  big  fork  "  is,  in 
reality,  sufficiently  specific  ;  but  does  it  designate  Lecompt's  run,  as  insisted 
on  by  the  complainants  ? 

It  appears  from  the  evidence,  that  this  stream  of  water  was  called 
Lecompt's  run,  from  the  year  1776,  and  that  this  name  was  given  to  it  by  a 
man  called  Lecorapt,  who,  in  the  preceding  year,  made  an  improvement  on 
it.  The  other  runs^  falling  into  the  north  fork  of  Elkhorn,  on  the  north  side, 
between  Bryant's  station  and  Lecompt's  run,  were  named  about  the  same 
time,  but  some  of  them  were  called  by  different  names.  If  an  object 
called  for  in  an  entry  is  well  known  by  two  names,  so  that  it  can  be  found 
by  a  call  for  either,  such  a  call  will  ^support  the  entry.  It  is,  there-  r^cg. 
fore,  no  substantial  objection  to  the  call  for  the  ''  seventh  big  fork,"     *- 
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that  it  was  as  well,  or  better  known  by  the  name  of  Lecompt's  ran,  if  this 
run  be  the  ''  seventh  big  fork."  Had  the  call  been  for  Lecompt's  ran, 
instead  of  the  "  seventh  big  fork,"  the  evidence  in  the  case  would  have 
established  the  entry,  for  the  proof  is  clear,  that  he  run  was  known  by  that 
name,  generally,  before  the  entry  ;  but  it  must  rest  upon  the  call  for  this 
run,  as  the  ''  seventh  big  fork."  Some  of  the  witnesses  state,  that  this 
stream  of  water  was  known  by  the  name  of  the  ''  seventh  big  fork  "  at  the 
time  of  the  entry  ;  and  others  testify,  that  it  is  in  fact  the  seventh.  Tak- 
ing the  whole  of  the  evidence  together,  it  does  not  appear  that  the  name  of 
this  run,  as  the  *^  seventh  big  fork,"  is  established  ;  it  may  have  been  called 
by  that  name,  by  a  few  persons,  but  many  of  the  witnesses  well  acquainted 
with  the  country,  and  with  this  stream  of  water,  before  the  entry  was  made, 
and  ever  since,  and  who  knew  it  well  by  the  name  of  Lecompt's  run,  never 
heard  it  called  the  "  seventh  big  fork." 

Is  it,  in  fact,  the  "seventh  big  fork?"  This  is  a  call  which  may  now  be 
ascertained,  nearly  with  as  much  certainty,  as  when  it  was  made.  It  is 
true,  the  course  of  streams  of  water  may  change  by  time,  and  their  currents 
and  volume  of  water  may  be  contracted  or  expanded,  but  such  calls  gener- 
ally contain  greater  certainty,  and  can  be  more  easily  established,  than 
those  which  are  artificial.  A  natural  boundary  is  more  certain,  in  most 
oases,  than  an  artificial  one,  and  is  less  liable  to  be  altered  by  fraud  or 
accident. 

Several  of  the  witnesses  swear,  that  Lecompt's  run  is  the  seventh  big 
fork,  but  they  are  contradicted  by  others,  equally  respectable,  and  whose 
knowledge  of  the  different  streams  of  water  about  which  they  testify,  was 
at  least  equal  to  the  knowledge  of  those  whom  they  contradict.  Some  of 
the  witnesses  say,  that  being  at  Bryant's  station,  with  the  calls  of  Garnett's 
entry  to  direct  them,  they  could  have  found  his  land  on  Lecompt's  run, 
without  difiiculty.  If  this  be  correct,  the  entry  must  be  sustained,  for  it  is 
the  test  by  which  a  valid  entry  is  known.  But  other  witnesses,  equal  in 
number,  say,  that  they  would  have  been  led  by  these  calls  to  look  for  Gar- 
nett's land  on  McConnell's  run,  or  some  one  above  that  of  Lecompt's. 
^^^^     "Here  are  differences  of  opinion  among  the  witnesses,  in   regard  to 

-*  an  essential  fact,  and  if  there  were  no  other  guide  than  the  opinion 
of  the  witnesses,  as  stated  in  their  depositions,  it  might  be  difficult  for  the 
court  to  come  to  a  satisfactory  conclusion.  It  is  true,  the  afiirmative  facts 
must  be  proved  by  the  complainants,  before  they  can  affect  the  rights  of 
the  defendants.  The  defendants  are  in  possession  of  the  land,  and  have 
been  for  many  years,  some  or  all  of  them,  under  legal  titles,  and  the  com- 
plainants seek  to  recover  the  land,  on  the  ground  of  their  superior  equity. 
Interests  thus  acquired,  and  which  have  been  so  long  enjoyed,  ought  not  to 
be  disturbed  by  an  equitable  claim  which  is  not  clearly  established.  If  the 
complainants  clearly  sustain  their  entry  by  proof,  their  equity  is  made  out, 
and  they  may  well  ask  the  aid  of  a  court  of  chancery  to  put  them  in  pos- 
session of  their  rights.  But,  if  their  equity  be  doubtful,  if  the  scale  be 
nearly  balanced,  if  it  do  not  preponderate  in  favor  of  the  complainants,  they 
must  fail. 

The  court  are  not  under  the  necessity  of  deciding  this  important  poiny, 
by  a  reference  to  the  depositions  alone,  but  they  are  aided  by  the  report  of 
the  surveyor,  who  states  the  magnitude  of  the  different  streams  of  watet 
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falling  into  the  north  side  of  Elkhorn,  which  he  ascertained  from  actual 
measurement.  This  presents  the  facts  to  the  court  in  a  more  satisfactory 
manner  than  could  he  done  by  the  opinion  of  witnesses.  It  makes  certain 
that  which  before  rested  on  opinion.  From  this  report,  it  appears,  that 
Lane's  run,  which  the  complainants  contend  does  not  form  one  of  the  big 
forks  that  fall  into  North  Elkhom^  is  as  large  at  the  mouth  as  Miller's  run, 
which  is  admitted  to  be  one  of  those  forks  ;  and  is  as  wide  as  Cherry's  run, 
except  ten  links,  which  is  also  admitted  to  be  a  large  fork.  Lane's  run  is  six 
and  a  half  miles  long,  and,  according  to  one  of  the  witnesses,  discharges 
more  water  than  some  of  the  adjacent  branches.  If  the  call  for  the  seventh 
big  fork  does  not  designate  Lecompt's  run,  the  entry  cannot  be  held  valid. 
And  if  Lane's  run  be  as  large  as  Miller's,  and  within  ten  links  as  wide  at  the 
mouth  as  Cherry's  run,  how  can  an  inquirer,  by  following  the  directions  in 
Gamett's  entry,  look  for  his  land  at  the  mouth  of  Lecompt's  run.  By  what 
rules  is  he  to  pass  over,  without  *counting,  Lane's  run,  while  he  ^.^ 
counts  Miller's  run  and  Cherry's.  If  the  latter  be  ten  links  wider  at  I- 
the  mouth  than  Lane's,  the  same  cannot  be  said  of  Miller's.  And  if  Lane's 
run  be  not  counted  as  one  of  the  big  forks  of  Elkhorn,  must  not  Miller's  be 
passed  over  on  the  same  ground  ?  But  if  Miller's  run  be  counted,  must  not 
Lane's  be  counted  also  ?  And  if  they  be  placed  in  the  same  class,  as  they 
must  be,  from  their  size,  it  is  equally  fatal  to  Gamett's  entry,  whether  they 
be  counted  or  not  counted.  If  counted,  Lecompt's  run  would  be  the  eighth 
^^big  fork  ;"  if  not  counted,  it  would  be  the  sixth  ;  so  that,  in  either  case,  the 
call  does  not  fix  the  land  of  Garnett  on  Lecompt's  run. 

John  Garnett,  one  of  the  witnesses,  states,  that  the  survey  of  Gamett's 
entry  was  made  at  the  mouth  of  this  run,  and  all  the  lines  and  comers  regu- 
larly marked,  except  the  line  which  was  common  to  Garnett  and  Samuel. 
But,  after  the  most  diligent  search,  no  trace  of  this  survey  can  be  found  ; 
and,  from  other  facts  proved  in  the  case,  it  is  probable,  that  this  witness  has 
mistaken  the  place  where  the  survey  was  made.  But  if  this  survey  were 
fully  established,  as  stated  by  the  witness,  it  could  not  aid  the  defect  in  the 
special  call  of  the  entry.  It  is  a  well-settled  principle,  that  if  the  essential 
call  of  an  entry  be  uncertain  as  to  the  land  covered  by  the  warrant,  and 
there  are  no  other  calls  which  control  the  special  call,  the  entry  cannot  be 
sustained.  In  the  case  under  consideration,  there  are  no  calls  in  the  entry 
which  control  the  call  for  the  "  seventh  big  fork,"  and  that  this  call  would 
better  suit  a  location  at  the  mouth  of  McConnell's  than  at  Lecompt's  run, 
has  been  shown  by  the  facts  in  the  case.  This  uncertainty  is  fatal  to  the 
complainant's  entry,  and  the  decree,  therefore,  of  the  circuit  court  which 
dismissed  the  bill,  must  be  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Kentucky,  and  waa 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be  and  the  same  is  hereby  affirmed,  with  costs. 
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and  Maboabet  Merger. 

OonstUutional  law. — Ohligation  of  contracts. 

In  1785,  M.  and  wife  executed  a  deed  conveying  certain  lands  of  the  wife  to  T.,  who  immedi- 
ately  reconveyed  them  to  M. ;  the  object  of  the  conveyance  was,  to  vest  the  lands  of  the  wife 
in  the  husband.  The  deed  of  M.  and  wife  to  T.  was  not  acknowledged  according  to  the  forms 
established  by  the  law  of  Pennsylvania  of  20th  February  1770,  to  pass  the  estates  of  femn 
covert ;  and  after  the  death  of  the  wife  of  M.,  the  land  was  recovered  in  an  ejectment  from  the 
heirs  of  M.,  in  a  suit  instituted  against  him  by  the  heirs  of  the  wife  of  M.  In  1826,  after  the 
recovery  in  ejectment,  the  legislature  of  Pennsylvania  passed  an  act,  the  object  of  which  wns 
to  cure  all  defective  acknowledgments  of  this  sort,  and  to  give  them  the  same  efficacy  as  if  they 
bad  been  originally  taken  in  the  proper  form.  The  plaintifts  in  the  ejectment  claimed  title  to 
the  premises,  under  James  Mercer,  the  husband ;  and  the  defendants,  as  heirs* at^law  of  his 
wife,  who  died  without  issue;  this  ejectment  was  brought  after  the  passage  of  the  act  of  1826, 

The  authority  of  this  court  to  examine  the  constitutionality  of  the  act  of  1826,  extends  no  further 
than  to  ascertain,  whether  it  violates  the  constitution  of  the  United  States ;  the  question,  whether 
it  violates  the  constitution  of  Pennsylvania,  is,  upon  the  present  writ  of  error,  not  before  the  court. 

This  court  has  no  right  to  pronounce  nn  act  of  the  state  legislature  void,  as  contrary  to  the  con- 
stitution of  the  United  States,  from  the  mere  fact  that  if  divests  antecedent  vested  rights  of 
property ;  the  constitution  of  the  United  States  does  not  prohibit  the  states  from  passing 
retrospective  luws  generally  ;  but  only  exposi/aeto  laws.  It  has  been  solemnly  settled  by  this 
court,  that  the  phrase,  ex  posi  facto  laws,  is  not  applicable  to  civil  laws,  but  to  penal  and  crim- 
inal laws ;  which  punish  a  party  for  acts  antecedently  done,  which  were  not  punishable  at  all, 
or  not  punishable  to  the  extent  or  in  the  manner  prescribed ;  ex  post  facto  laws  relate  to  penai 
and  criminal  proceedings  which  impose  punishments  or  forfeitures;  and  not  to  civil  proceed- 
ings which  affect  private  rights  retrospectively. 

The  act  of  1826  does  not  violate  the  obligation  of  any  contract,  either  in  its  terms  or  its  prin- 
ciples; it  docs  not  even  affect  to  touch  any  title  acquired  by  a  patent  or  any  other  grant;  it 
supposes  the  titles  of  the  femes  covert  to  be  good,  however  acquired ;  and  even  provides  that 
deeds  of  conveyance  made  by  them  shall  not  be  void,  because  there  is  a  defective  acknowledg- 
ment of  the  deeds,  by  which  they  have  sought  to  transfer  their  title.  So  far,  then,  as  it  has 
any  legal  operation,  it  goes  to  confirm  and  not  to  impair  the  contract  of  the  femen  covert  ;  it 
gives  the  very  effect  to  their  acts  and  contracts  which  the  intended  to  give ;  and  which,  from 
mistake  or  accident,  has  not  been  effected.  ^  The  cases  of  Calder  v.  Bull,  8  Dall.  386 ;  l<letcher 
V.  Peck,  6  Cranch  138;  Ogden  v.  Saunders,  12  Wheat.  266;  and  Satterlee  v.  Matthewson,  2 
Pet.  380,  fully  recognise  this  doctrine. 

Mercer  v.  Watson,  1  Watts  380,  affirmed. 

jj     ,  '''Ebrob  to  the  Supreme  Court  of  the  state  of  Pennsylvania.     In 

-I  1826,  the  defendants  in  error,  John  Mercer  and  Margaret  Mercer, 
instituted  an  action  of  ejectment  in  the  district  court  of  the  city  and  county 
of  Lancaster,  against  Jane  Watson  and  others,  the  plaintiffs  in  error,  for 
the  recovery  of  a  tract  of  land  in  Lancaster  county,  ^nd  a  verdict  and  judg- 
ment, under  the  charge  of  the  court  in  favor  of  the  plaintiffs,  were  rendered 
in  their  favor.  The  plaintiffs  prosecuted  a  writ  of  error  to  the  supreme 
court  of  Pennsylvania,  and  in  1832,  that  court  affirmed  the  judgment  of  the 
district  court. 

The  land  in  controversy  was  part  of  a  tract  held  under  a  patent  granted 
by  the  proprietaries  of  Pennsylvania  to  Samuel  Patterson,  on  the  19th 
October  1743  ;  and  by  regular  descent,  became  vested  in  Margaret  Patter- 
son, the  daughter  of  the  patentee,  who  afterwards  intermarried  with  James 
Mercer  ;  who  had  five  children  by  a  former  wife,  now  represented  by  the 

>  Randall  v.  Kreiger,  28  WaH.  137. 
M 


1884]  OF  THE  UNITED  STATES.  89 

Watson  y.  Mercer. 

defendants  in  error.  For  the  purpose  of  vesting  the  land  in  controversy  in 
her  hartband  in  fee-simple,  Margaret  Mercer,  on  the  dOth  May  1785,  together 
with  her  husband,  James  Mercer,  executed  a  conveyance  thereof  to  a  certain 
Nathan  Thompson,  who,  on  the  same  day,  reconveyed  the  said  land  to  James 
Mercer  in  fee.  This  deed  was  not  acknowledged  by  Margaret  Mercer^ 
according  to  the  forms  prescribed  by  the  act  of  assembly  of  Pennsylvania, 
of  1770,  enacted  for  the  purpose  of  making  the  conveyances  of  real  estate 
by  femes  covert  valid. 

After  the  death  of  Margaret  Mercer,  in  1805,  David  Watson,  in  right  of 
his  wife,  the  heir-at-law  of  Margaret  Mercer,  to  whom,  if  the  conveyance  of 
30th  May  1785  was  invalid,  the  land  in  controversy  had  descended,  instituted 
an  ejectment  for  the  same,  alleging  that  the  acknowledgment  of  the  deed 
being  defective,  the  same  was  absolutely  void.  In  this  suit,  Watson  and 
wife  recovered  the  premises,  and  went  into  possession  thereof.  Afterwards, 
John  and  Margaret  Mercer  instituted  an  ejectment  against  Watson,  then  in 
possession  of  the  premises,  and  in  1823,  that  suit  was  decided  in  the  supreme 
court  of  Pennsylvania,  in  favor  of  the  defendants  in  the  ejectment ;  thus 
affirming  the  decision  in  the  first  case. 

♦On  the  3d  day  of  April  182.6,  the  legislature  of  Pennsylvania     ^ 
made  the  following  law.  1 

^^  A  supplement  to  an  act  entitled  '  an  act  for  the  better  confirmation  of 
the  estates  of  persons  holding  or  claiming  under  feme  coverts^  and  for 
establishing  a  mode  in  which  husband  and  wife  may  hereafter  convey  their 
estates.' 

*^  Whereas,  by  the  act  of  assembly,  to  which  this  is  a  supplement,  it  is 
enacted,  that  the  estate  of /erne  coverts  may  be  transferred  by  deed  executed 
by  the  husband  and  wife,  and  by  them  acknowledged  before  certain  officers: 
And  whereas,  under  this  act,  estates  of  great  value  have  been  bond  ^fide  sold 
by  husband  and  wife,  for  a  legal  and  sufficient  consideration,  and  the  deeds 
therefor  have  been  by  them  acknowledged  before  the  proper  officer  ;  but  in 
many  cases,  the  mode  of  making  such  acknowledgment  hath  been  imper- 
fectly set  forth  in  the  certificate  :  And  it  hath  been  held  by  the  supreme 
court,  that  deeds  transferring  the  rights  and  interests  of  feme  coverts  are 
invalid  and  void,  unless  certain  requisites  of  the  acknowledgment  of  such 
deeds  provided  by  the  said  act,  shall  appear  upon  the  face  of  the  certificate 
of  such  acknowledgment  to  have  been  pursued  ;  and  in  all  such  cases,  it  is 
bat  just  and  reasonable,  that  persons  who  hold  such  estates,  should  not,  in 
any  case,  be  disturbed  in  the  enjoyment  of  them,  thus  equitably  acquired, 
nor  divested  thereof  under  any  pretence  whatsoever  :  Now,  for  the  purpose 
of  carrying  into  effect  the  real  intent  of  the  parties,  and  of  quieting  and 
secnrino:  the  estates  so  transferred  : — 

^<  §  ] .  Be  it  enacted,  that  no  grant,  bargain,  sale,  feoffment,  deed  of  con- 
veyance, lease,  release,  or  other  assurance  of  any  lands,  tenements  and  here- 
ditaments whatsoever,  heretofore  bond  fide  made  and  executed  by  husband 
and  wife,  and  acknowledged  by  them  before  some  judge,  justice  of  the 
peace,  or  other  officer  authorized  by  law  within  this  state,  or  an  officer  in 
one  of  the  United  States,  to  take  such  acknowledgment,  or  which  may  be  so 
made,  executed  and  acknowledged  as  aforesaid,  before  the  1st  day  of  Sep* 
tember  next,  shall  be  deemed,  held  or  adjudged  invalid,  or  defective  or 
insufficient  in  law,  or  avoided  or  prejudiced,  by  reason  of  any  informality 
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or  omission  in  ^setting  forth  the  particulars  of  the  acknowledgment  made 
before  such  officers  as  aforesaid,  in  the  certificate  thereof,  but  all  and 
every  such  grant,  bargain  and  sale,  feoffment,  deed  of  conveyance, 
lease,  release,  or  other  assurance  so  made,  executed  and  acknowledged  as 
aforesaid,  shall  be  as  good,  valid  and  effectual  in  law,  for  transferring, 
passing  and  conveying  the  estate,  right,  title  and  interest  of  such  husband 
and  wife,  of,  in  and  to  the  lands,  tenements  and  hereditaments  mentioned  in 
the  same,  as  if  all  the  requisites  and  particulars  of  such  acknowledgment 
mentioned  in  the  act  to  which  this  is  supplementary,  were  particularly  set 
forth  in  the  certificate  thereof,  or  appeared  upon  the  face  of  the  same." 

In  1829,  the  defendants  in  error,  John  and  Margaret  Mercer,  instituted 
another  ejectment  for  the  land,  claiming,  that  the  deed  of  20th  of  May  1785 
had  been  made  valid  by  the  act  of  assembly  of  1826,  and  a  verdict  for  the 
plaintiff  was  rendered  in  the  district  court  of  the  city  and  county  of  Lan- 
caster, the  judgment  of  which  court  upon  the  verdict  was  affirmed  in  the 
supreme  court  of  Pennsylvania.  From  that  judgment  of  the  supreme  court 
the  case  came  before  this  court  by  writ  of  error. 

The  case  was  presented  to  the  court  on  printed  arguments,  by  Hopkins 
and  Montgcymery^  for  the  plaintiffs  in  error  ;  and  by  Rogers^  for  the  defend- 
ants. As  the  court  decided  no  other  points  but  those  in  which  the  consti- 
tutionality of  the  act  of  1826,  was  presented,  the  arguments  upon  the  other 
questions  raised  in  the  case  are  omitted. 

The  counsel  for  the  plaintiffs  in  error  contended.  1.  That,  under  the 
laws  and  constitution  of  Pennsylvania,  and  the  constitution  of  the  United 
States,  the  title  and  possession  of  the  plaintiffs  in  error  to  the  land  in  dispute 
was  sacred,  and  could  be  disturbed  or  violated  by  no  judicial  proceedings 
known  to  the  said  laws  and  constitution  ;  and  d,  fortiori^  by  no  legislative 
enactment.  2.  That  the  act  of  3d  April  1826,  as  applied  to  this  case,  was 
unconstitutional  and  void  ;  divesting  the  vested  rights  of  the  plaintiffs  in 
error  to  the  property  in  dispute,  and  impairing  the  obligation  of  the  con- 
tracts under  which  they  recovered  and  held  the  same  ;  transcending  the 
^     ,     power  of  the  legislative  branch  *of  government ;  and  subverting  all 

J  the  protection  guarantied  to  property  and  contracts  by  the  con- 
stitution of  the  United   Slates,  as  well  as  of  the  state  of    Pennsylvania. 

For  the  plaintiffs  in  error,  it  was  argued  by  Montgomery^  that  the  legis- 
lature of  Pennsylvania  could  not,  by  the  act  of  April  3d,  1806,  divest  the 
property  of  the  Watsons,  and  vest  it  in  the  Mercers.  For  if  this  act  be 
construed  to  be  applied  to  this  case,  and  be  considered  as  a  constitutional 
exercise  of  legislative  power,  this  will  be  the  inevitable  result. 

The  grant  of  the  proprietaries  to  Samuel  Patterson,  on  the  19th  October 
1763,  was  recognised  by  the  legislature  on  the  27th  November  1779,  and  the 
act  of  that  date  (1  Sm.  Laws  479-81)  confirming  the  title  of  the  grantees, 
amounted  to  a  new  grant  and  a  contract,  that  Samuel  Patterson  should  hold 
the  land  thus  acquired  to  him,  his  heirs  and  assigns  ;  and  the  oblijjation  of 
this  contract  was,  as  he  had  fully  paid  for  the  estate,  that  he  should  hold  it 
according  to  the  laws  of  the  land,  and  not  be  cli vested  of  it,  except  by  due 
course  of  law.  The  legislature  would  have  had  no  right  to  resume  it,  or 
grant  it  to  another.     Terrett  v.  Taylor^  9  Cranch  43,  292  ;  Pawlet  v.  Clark^ 
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Ibid.  333  ;  Fletcher  v.  Peck^  6  Ibid.  87  ;  New  Jersey  v.  Wilson^  7  Ibid.  164 
And  surely,  what  they  cannot  do  directly,  they  will  not  be  permitted  to 
accomplish  by  indirect  means.  Sarah  Watson  recovered,  in  the  suits  of 
1805,  by  virtue  of  the  obligation  of  this  contract,  as  contained  in  the  grant. 
The  land  was  withheld  from  her;  she  applied  for  redress  to  the  judicial 
power,  whose  duty  it  was  to  expound,  administer  and  enforce  the  law, 
Ogden  v.  Blackledge^  2  Cranch  272  ;  and  she  recovered  her  estate.  Why? 
Because  she  had  a  vested  right  to  it.  A  vested  right  is  defined  to  be  "  the 
power  to  do  certain  actions,  or  possess  certain  things,  according  to  the 
laws  of  the  land."  1  N.  H.  203;  12  S.  &  R.  360.  Immediately  upon  the  death 
of  her  sister,  the  right  descended  to  her,  and  it  became,  eo  instance,  vested 
in  her.  Whence  was  it  derived  ?  From  the  patent,  and  from  its  confirma- 
tion by  the  act  of  the  legislature,  in  1779.  This  was  a  contract  executed  ; 
and  it  is  respectfully  urged,  that  in  Pennsylvania,  there  can  be  no  vested 
right  to  land,  th^t  is  not  derived  from  contract.  The  whole  system  of  land 
titles  in  Pennsylvania  rests  on  this  basis,  and  there  is  no  trace  of  any  title 
*in  that  state,  which  did  not  originate  in  a  grant,  12  S.  &  R.  371-3,  ,^ 
3«0  ;  or  was  perfected  by  patent,  after  having  incepted  by  improve-  L 
ment.  And  no  vested  right  can  be  taken  away  or  interfered  with,  except 
by  impairing  the  obligation  of  the  contract  on  which  it  is  based,  and  whence 
It  springs. 

Can  it  be  doubted,  that  this  was  a  vested  right  ?  Why,  the  very  terms 
of  the  definition  embrace  it,  even  to  the  letter.  In  the  action  of  ejectment, 
the  plaintiff  must  show  a  right  of  entry.  Sarah  Watson  proved  she  had 
"  the  power  to  do  this  thing."  But  the  plaintiff  must  prove  that  he  has  a 
right  to  the  possession.  Sarah  Watson  proved,  that  she  had  a  right  ^*  to  pos- 
sess this  land,  according  to  the  laws  of  the  land."  Can  any  case  come  more 
completely  within  the  very  letter  of  the  definition.  The  act  of  the  3d  April 
1826,  surely,  cannot  be  retrospectively  construed,  so  as  to  embrace  this  case  ; 
for  such  a  construction  would  make  the  law  odious  and  void  :  2  Dall.  310  ; 
S  Ibid.  388  ;  7  Johns.  477  ;  1  Kent's  Com.  455  ;  12  S.  &  R.  360  ;  4  Ibid. 
401  ;  13  Ibid.  256  ;  15  Ibid.  72  ;  2  Show.  17,  2  ;  1  Vent.  330 ;  4  Burr.  2460  ; 

1  Wash.  132  ;  3  Call  218  ;  2  Cranch  272  ;  1  Hen.  &  Munf.  205  ;  1  Binn.  607  ; 

2  Gallis.  150;  3  Keble  543  ;  2  Inst.  292,  474  ;  2  Ch.  Rep.  302  ;  Price's  Ch. 
77  ;  2  Atk.  87  ;  4  Wheat.  207  ;  12  Ibid.  267,  271,  295,  301,  327  ;  8  Ibid.  12  ; 
8  Mass.  423,  430. 

But  is  it  applicable  to  it  at  all  ?  The  deed  of  30th  May  1785,  had  been 
judicially  declared  to  be  a  void  thing,  utterly  inoperative ;  and,  conse- 
quently, incapable  of  any  confirmation.  Co.  Litt.  295  b ;  Gilb.  Ten.  75  ; 
8  Cow.  544.  588  ;  16  Johns.    110  ;  20  Ibid.  301  ;   Newland  on  Cont.   31  ; 

3  Burr.  1805  ;  2  P.  Wms.  144.  It  would  never  have  been  enforced  against 
Margaret  Mercer,  in  equity.  6  Day  492  ;  7  Conn.  224.  The  Mercers  had 
failed  in  their  ejectments,  not  from  want  of  proof  of  the  due  execution  oi 
the  deed  of  30th  May  1785,  as  it  seems  to  be  supposed  by  the  chief  justice, 
but  because  that  deed  was  utterly  and  absolutely  void  ;  and  this  will 
he  found  to  have  been  the  express  decision  in  every  case  in  which  the  point 
was  mooted.  The  act  of  24th  February  1770,  imposed  a  high  judicial  duty 
on  the  examining  magistrate  ;  and  where  it  was  not  performed  by  him, 
according  to  *the  directions  of  the  statute,  the  contract  was  held  r^^. 
utterly  void;   not  because  the    "grantee  had    failed   in   proof   of     *■ 

50 


94  SUPKKMK  COtJRT  [Jan'y 

Watson  ▼.  Mercer. 

its  execution,'* T[)ut  because  the  grantor,  the  feme  covert^  was  utterly  in  apa- 
ble  of  making  any  contract,  or  doing  any  act,  except  in  the  mode  directed 
by  the  statute.     1  Binn.  470  ;  2  Inst.  615  ;  2  Kent's  Com.  368. 

How  can  the  act  of  3d  April  1826,  operate  upon  it  at  all  ?  If  by  way  of 
confirmation,  then  it  forms  a  new  rule  for  a  past  case,  and  transcends  the 
legislative  power.  2  Cranch  272.  Nay,  it  does  more ;  for  Margaret 
Mercer,  if  living,  could  by  no  act  recreate  this  deed,  so  as  to  give  it  valid- 
ity from  its  date.  16  Johns.  110  ;  20  Ibid.  301  ;  4  Binn.  1.  It  is  called  au 
explanatory  act ;  but  if  it  be  true,  that  it  introduces  a  new  rule  of  construc- 
tion, then  it  is,  quoad  hoc,  a  repeal  of  the  law  of  1770  ;  for  it  is  an  unde- 
niable principle,  that,  where  a  subsequent  statute  makes  a  different  provis- 
ion on  the  same  subject,  it  is  not  an  explanatory  act,  but  an  implied  repeal 
of  the  former,  7  Johns.  496-7  ;  and  if  it  be  a  repeal  of  the  act  of  1770,  it  can 
have  no  effect  in  divesting  rights  acquired  under  the  former  act.  8  Wheat. 
493.  So  that,  quaciinque  via  data,  this  case  ought  not  to  be  held  to  be  cm- 
braced  by  it.  It  is,  therefore,  respectfully  submitted,  that  these  cases  are  not 
embraced  by  the  act  of  3d  of  April  1826  ;  and  that,  by  applying  and  making 
it  the  ground  of  their  judgment,  the  supreme  court  of  Pennsylvania  have 
given  it  a  construction  which  makes  it  void,  so  far  as  regards  them  ;  for  it 
is  in  direct  opposition  to  the  first  article  of  the  tenth  section  of  the  constitu- 
tion of  the  United  States,  which  prohibits  any  state  from  passing  an  "  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts." 

A  law  may  be  constitutional  in  its  application  to  some  cases,  and  void  as 
to  others;  3  W.  C.  C.  318-19  ;  12  Wheat.  261,  262,  299,  302,  304,  327  ;  and 
all  the  judges  of  this  court,  it  is  believed,  have  so  held.  Indeed,  it  seems  to 
have  been  conceded  by  all,  in  the  great  case  of  Ogden  v.  SaunderSy  that 
retrospective  legislation,  operating  upon  past  contracts,  so  as  to  impair  their 
obligation,  would  be  unconstitutional  and  void.  It  was  so  held  in  Sturges 
v.  Crowjiimhieldy  4  Wheat.  122  ;  McMiUen  v.  McNeill^  Ibid.  209  ;  &mith  v. 
Mechanic^  Bank,  6  Ibid.  131  ;  Dartmovth  College  Case,  4  Ibid.  613. 
^     ,     Now,  the  act  of  3d  April  1826;  can  embrace  this  case  *only  by  a  retro- 

-l  spective  operation  ;  and  the  question  then  arises,  does  it  not  impair 
the  obligation  of  a  contract,  within  the  meaning  of  the  constitution  of  the 
United  States?  The  extent  of  the  change  made  in  the  contract,  or  the  evi- 
dence of  it,  does  not  vary  the  principle.  8  Wheat.  84,  75-6  ;  12  Ibid.  327. 
A  change  in  the  evidence,  if  it  go  to  defeat  a  right  already  vested  under  the 
contract,  would  equally  impair  its  obligation.  It  surely  could  not  be  con- 
tended, that  a  will  of  lands,  not  executed  according  to  the  statute,  could,  by 
a  repeal  of  it,  or  a  change  so  as  to  make  it  conformable  to  the  very  case 
supposed,  be  made  valid  and  operative,  so  as  to  defeat  the  estate  of  the  heir, 
acquired  and  vested  by  descent.  Similar  illustrations  of  the  principle  are 
given  by  all  the  learned  judges  who  delivered  opinions  in  the  case  of  Ogden 
V.  Saunders  ;  and  a  most  apt  one  upon  the  statute  of  limitations,  by  the  chief 
justice,  in  Sturges  v.  Crownhishield, 

It  has  been  attempted,  and,  with  great  confidence,  it  is  submitted,  with 
success,  to  prove  that  Sarah  Watson  could  never  have  recovered  this  lan^, 
but  by  force  of  a  vested  right  acquired  by  contract ;  and  that  in  the  same 
way,  her  grandchildren  successfully  resisted  the  claim  of  the  defendants, 
and  obtained  a  final  judgment  against  them,  on  3d  of  June  1820.  If  this  act 
be  construed  to  apply  to  this  case,  the  inevitable  consequence  is,  that  it 

60 


1834]  OF  THE  UNITED  STATES.  05 

Watson  y.  Mercer. 

divests  this  right,  thns  vested  ander  the  contracts,  impairs,  nay,  destroys, 
its  obligation,  and  takes  the  property  from  them,  to  give  it  to  the  Mercers, 
whom  the  supreme  court  twice  decided  had  no  title,  or  even  the  shadow 
of  claim.  But  it  is  said,  the  effect  of  this  act  is  to  affirm,  and  not  destroy  a 
contract,  and  that  this  circumstance  brings  the  case  fully  within  the  prin- 
ciple of  Satterlee  v.  Matthewaoiij  decided  by  this  court.  2  Pet.  380.  Now, 
according  to  the  distinction  taken  in  Ogden  v.  Saunders,  between  a  contract 
and  its  obligation,  it  is  manifest,  that  the  contract  between  Satterlee  and 
Matthewson  was  valid  as  between  themselves,  although  the  municipal  law 
gave  it  no  obligation.  Each  party  was  competent  to  make  a  contract,  for 
each  was  sui Juris  ;  and  the  contract  in  that  case  was  between  the  very  par- 
ties to  the  suit.  In  this  case,  Margaret  Mercer  was  wholly  incompetent  to 
make  any  contract.  She  was  not  sui  Jiirisy  but  wholly  sub  potestate  viri  ; 
and  everything  she  did  was  merely  void.  I  Bl.  Com.  444  ;  *Litt.  ^^ 
§  669,  670.  She  would  not,  and  could  not,  have  been  affected  by  this  ^ 
deed,  after  her  coverture  ceased.     5  Day  492. 

Bnt  again,  this  is  an  attempt  to  set  up  a  contract,  not  between  the  par- 
ties to  this  suit,  but  between  strangers.  What  connection  is  there,  or  ever 
was  there,  between  Sarah  Watson  and  Nathan  Thompson,  from  whom  James 
Mercer  derived  title  immediately  ;  or  between  her  and  James  Mercer,  who 
conveyed  to  Thompson  ?  They  are  strangers  in  blood  and  estate.  So  that 
there  is,  it  is  believed,  no  analogy  between  the  cases  whatever.  But  there 
18  another  all-powerful  distinction  between  that  case  and  this,  which  must 
wholly  refute  the  argument  drawn  from  this  source.  No  final  judgment  ever 
was  rendered  in  that  case  ;  a  venire  de  novo  was  awarded,  after  the  reversal 
of  the  judgment ;  and  it  would  have  been  perfectly  competent  to  the  co«rt 
to  have  corrected  the  error  of  the  first  decision  :  and  so  the  act  of  assembly 
was  not  essential  to  the  validity  of  the  claim  of  Mrs.  Matthewson.  But  here, 
if  the  Mercers  recovered  at  all,  it  is  by  mere  force  of  the  act  of  dd  April 
1826. 

It  is  a  perversion  of  terms,  to  say  that  Satterlee  acquired  a  vested  right 
by  the  decision  made  in  1825  ;  for  no  final  judgment  was  rendered  in  the 
case  at  all.  But  how  different  the  cause  now  under  consideration.  Here, 
the  heir  recovered  by  virtue  of  her  vested  right  under  the  contract,  and  was 
put  in  possession  of  the  land  ;  the  mesne  profits  were  adjudged  her  as  a  com- 
pensation for  her  loss,  and  she  was  remitted  to  her  original  estate,  so  as  to 
make  her  title,  by  operation  of  law  and  lapse  of  time,  valid  against  the  whole 
world.  Her  grandchildren  had  defeated  the  very  persons  now  suing,  and 
by  obtaining  the  judgment  on  3d  of  June  1820,  acquired  an  additional  pro- 
tection from  the  statutory  provisions  of  the  act  of  the  ]3th  April  1807. 

But  further,  the  effect  of  the  judgment  in  Satterlee's  case  was  not  to 
impair  the  patent  to  Wharton,  under  which  he  claimed  ;  it  was  left  in  full 
force,  so  as  to  afford  him  every  remedy  to  which,  at  law,  he  was  entitled. 
AH  that  the  decision  of  the  act  of  assembly  did,  was  to  prevent  a  particular 
defence  that  affected  merely  the  right  of  possession  to  the  land  in  that  action, 
without  touching  the  titles  of  the  respective  parties  at  all.  How  different 
is  this  case.  Here  are  no  conflicting  patents  ;  if  these  judgments  be  affirmed, 
the  consequence  inevitably  is,  that  the  estate  goes  from  the  blood  of  Samuel 
Patterson  and  passes  to  strangers.  *What  boots  it,  if  the  patent  be  r„cQ* 
available  against  the  state,  if  they  have  the  power  to  take  the  land 
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from  the  heirs  of  the  original  grantee,  who  paid  for  it,  and  give  it  to  stran- 
gers ?  Of  what  avail  is  it,  that  courts  may  recognise,  and  protect  and  enforce 
contract,  and  the  rights  that  spring  from  them,  if  the  legislatare  may,  at 
pleasure,  thus  impair  them  ?  The  act  in  question  may  be  a  perfectly  proper 
and  legitimate  exertion  of  legislative  power,  if  construed  so  as  to  protect  the 
rights  intended  to  be  secured  by  it.  But  if  the  construction  put  upon  it  by 
the  supreme  court  of  Pennsylvania  be  sustained,  then  it  is  an  act  of  legisla- 
tive power,  far  transcending  even  the  boasted  omnipotence  of  the  British 
parliament.  It  breaks  down  all  the  security  of  property  derived  from  con- 
tract, and  resolves  every  man's  title  into  a  tenure  at  legislative  will ;  it  over- 
turns solemn  decisions  of  the  courts  of  the  last  resort,  by  which  even  these 
courts  themselves  were  so  bound  that  they  could  not  fail  to  obey  them  ; 
and  it  leaves  everything  relating  to  personal  rights  or  private  property,  not 
under  the  protection  of  the  constitution,  where  the  people  placed  it,  to  be 
expounded  by  the  judiciary,  but  in  the  variable  and  ever-changing  mind  of 
the  popular  branch  of  the  government. 

The  repeal  of  laws,  the  abrogation  of  treaties,  even  the  disruption  of 
empires,  have  hitherto  been  held  not  to  affect  private  rights  previously 
acquired  and  vested  ;  but  if  the  doctrine  advanced  in  fiercer  v.  Watsofi  be 
sustained,  all  these  solemnly  settled  principles  are  overturned,  and  a  simple 
legislative  enactment  is  enabled  to  do  that  which  the  most  violent  revolu- 
tions have  hitherto  been  unable  to  effect ;  and  rights  heretofore  considered 
as  sacred  as  justice  herself,  are  all  consigned  to  popular  will  and  popular 
excitements. 

It  is,  therefore,  respectfully  submitted,  that  the  judgments  of  the  supreme 
court  of  Pennsylvania  must  be  reversed,  because  they  give  to  the  act  of  the 
dd  of  April  182G,  a  construction  which,  so  far  as  regards  this  case,  makes  it 
manifestly  unconstitutional  and  void  :  for  it  diverts  vested  rights  acquired 
by  contract ;  destroys  the  obligation  of  the  contracts  under  which  the  Wat- 
sons held,  and  gives  their  estate  to  the  Mercers  in  a  way  that  even  Margaret 
Mercer  herself  could  not  do — for  she  could  never  have  re-created  this  deed 
so  as  to  make  it  operate  from  its  date  ;  subverts  the  judicial  power  ;  makes 
♦ofti     it  subservient  *to  the  legislative  will,  and  directly  contravenes  the 

J  tenth  section  of  the  first  article  of  the  constitution  of  the  United 
States  ;  which,  according  to  the  construction  given  to  it  by  this  court,  shields 
and  protects  all  contracts,  executed  and  executory,  real  and  personal,  from 
the  influence  of  state  legislation  that  impairs  their  obligation. 

ItogerSy  for  the  defendants  in  error,  argued  :  1.  That  the  act  of  8d  of 
April  is  not  an  ex  post  facto  law,  nor  law  impairing  the  obligation  of  a  con- 
tract, either  express  or  implied  ;  and  in  this  particular,  it  has  nothing  to  do 
with  the  constitution  of  the  United  States.  2.  That  the  act  in  question  is 
an  explanatory  law,  altering  a  rule  of  evidence  merely  ;  it  does  not  divest 
titles,  nor  divest  vested  rights  ;  and  it  is  not  unconstitutional,  if  it  did. 
The  consideration  of  these  two  propositions  will  meet  the  argument  of  the 
plaintiffs  in  error,  before  the  supreme  court  of  Pennsylvania,  and,  it  is  pre- 
sumed, will  equally  answer  that  purpose  here. 

The  act  of  the  3d  of  April  1826,  is  retrospective  in  its  operation  and  so 
designed  by  its  framers.  It  is  not,  for  this  cause,  unconstitutional.  The 
power  of  a  legislature  to  pass  retrospective  laws,  is  nowhere  taken  away, 
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nor  prohibited  by  the  constitution  of  the  United  States.  It  is  true,  a  state 
cannot  pass  an  ex  post  facto  law  which  is  a  retrospective  criminal  law,  bat 
it  can  a  retrospective  civil  law.  Mepressum  facit  cessare  tacitum,  says  a 
maxim  of  the  law.  This  power  of  passing  retrospective  laws  by  a  state  has 
been  repeatedly  decided  to  be  constitutional  in  Pennsylvania.  See  Under- 
wood  V.  liilfyy  10  S.  &  R.  07  ;  Bambaugh  v.  JSambatigh,  11  Ibid.  190.  So 
also,  in  the  supreme  court  of  the  United  States,  in  Satterlee  v.  Matthewson^ 
2  Pet.  380.  The  same  principle  was  decided  in  Pennsylvania,  and  is 
reported  in  15  S.  &  R.  72  ;  which,  in  the  supreme  court  of  the  United 
States,  was  quoted  as  authority,  in  the  case  of  Livingston  v.  Moore^  7  Pet. 
469. 

The  act  in  question  is  constitutional,  unless  it  is  an  ex  post  facto  law,  or 
law  impairing  the  obligation  of  a  contract.     Satterlee  v.  Matthewsony  2  Pet. 
580.     It  is  not  an  ex  post  facto  law,  because  such  a  law  relates  to  criminal 
matters  alone.    *Calder  v.  BuUy  3  Dall.  386,  396  ;  Fletcher  v.  i%cAr,    ^  ^ 
6  Cranch  138  ;   Commonwealth  v.  LetoiSy  6  Binn.  271.  ^ 

Then,  does  the  act  violate  a  contract  ?  What  is  a  contract  ?  It  is  an 
agreement  between  two  or  more  parties  to  do  or  not  to  do  certain  acts. 
The  contracts  embraced  by  the  clause  indthe  constitution  referred  to,  the 
first  clause  of  tenth  article,  include  those  which  are  executed,  such  as  grants, 
and  such  as  are  executory,  and  this,  whether  between  individuals  only,  or 
between  a  state  and  individuals.  This  position  is  abundantly  decided  in 
Fletcher  v.  Pecky  6  Cranch  136  ;  Oreen  v.  BiddlCy  8  Wheat.  1,  92  ;  Prov- 
idence Bank  \,  BiUingSy  4  Pet.  614.  The  clause  embraces  no  other  con- 
tracts except  those  for  property,  or  some  object  of  value.  See  case  of 
Dartmouth  CoUegCy  4  Wheat.  637,  644,  It  did  not  embrace  any  other  con- 
tracts than  express.  Implied  contracts  are  excluded ;  except,  perhaps, 
indeed,  such  as  are  implied  from  the  nature  or  terms  of  a  prior  agreement. 
This  distinction  is  expressly  taken  by  the  supreme  court  in  the  case  of 
Jackson  v.  LamphirCy  8  Pet.  280.  Judge  Baldwin  says,  "  where  there  is 
no  express  contract,  courts  will  not  create  a  contract  by  implication." 

But  where  is  the  contract  impaired  by  this  act  of  the  legislature  of 
Pennsylvania  ?  It  is  contended,  there  is  none,  either  express  or  implied. 
If  so,  where  is  it  ?  How  does  it  arise,  and  who  are  the  parties  to  it  ?  The 
Inquiry  is  important,  because  the  party  complaining  must  show  it.  It  is 
not  sufficient,  to  allege  that  the  constitution  has  been  violated.  Courts 
will  not  declare  laws  unconstitutional  for  light  or  trivial  causes.  "  This 
power,"  says  Chief  Justice  Tilghman,  3  S.  &  R.  73,  "  is  a  power  of  high 
responsibility,  and  not  to  be  exercised  but  in  cases  free  from  doubt." 

But  the  inquiry  is  important,  in  another  sense  ;  because,  if  the  act  of 
the  legislature  of  Pennsylvania  divests  rights  which  are  vested  by  law  in 
an  individual,  if  it  does  not  violate  a  contract,  it  has  nothing  to  do  with  the 
constitution  of  the  United  States.  2  Pet.  380.  The  error  assigned  in  sub- 
stance says,  "the  contract  commenced  with  the  patent,  in  1743,  by  the 
proprietors  to  SamuelJPatterson  ;  descended,  by  the  laws  of  intestacy,  from 
generation  *to  generation,  and  was  finally  confirmed  by  the  decision  r,|t-^^ 
of  the  supreme  court."  ^ 

Ist.  It  is  contended,  that  the  patent  is  impaired  by  this  law  ?  Did  the 
the  state  attempt  to  resume  the  grant,  as  in  Fletcher  v.  Peck  f  Does  the 
quefttion  arise  between  the  state,  and  Patterson  or  his  alienee  ?  Did  he  sell  f 
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The  land  on  the  contrary  is  derived  under  the  patent,  by  both,  parties,  and 
not  in  contradiction  to  it.  It  operates  upon  a  state  of  things  long  subse- 
quent to  Patterson's  death  ;  upon  a  contest  between  the  children.  8ee  3 
Pet.  280. 

2d.  Did  the  common  law,  or  the  statutes  of  descent,  as  the  gentlemen 
call  them,  create,  a  contract  between  the  feme  and  her  heir-at-law,  that  if 
she  died  intestate,  the  heir  should  have  the  property  ?  Does  the  common 
law,  where  9k  feme  covert  attempted,  though  imperfectly,  to  transfer  her  pro- 
perty, and  a  legislature  made  the  attempt  valid,  declare,  that  this  legislative 
act  violated  a  contract  between  the  heir  and /erne  heir-in-law  ?  Was  such  a 
contract  contemplated  by  the  clause  in  the  constitution  ?  Is  such  a  contract 
express  or  implied  ? 

3d.  Did  the  act  of  20th  February  1770,  create  any  contract  which  is 
violated  by  the  legislative  act  of  1826  ?     This  is  not  even  pretended. 

4th.  Then,  did  the  supreme  court,  in  1809(TFateon  v.  i?a/^y),  when, 
as  the  plaintiffs  in  error  say,  they  declared  the  deed  of  the  30th  of  May 
1785,  void,  create  a  contract  which  is  violated  by  this  act?  According  to 
this  argument,  the  court,  in  this  case,  first  destroy  one  contract,  and  then 
make  another  between  different  parties. 

But  admit,  for  one  moment,  that  the  deed  was  void,  and  as  such 
declared  by  the  court.  This  act  of  1826  did  not  impair  it.  The  legisla- 
ture, say  they,  make  a  void  deed  a  valid  one  :  that  is,  set  up  a  new  contract 
between  the  parties.  Did  they  violate  the  contract  V  There* is  a  difference 
between  making  a  new  contract  between  parties,  and  impairing  one.  2 
Pet.  412-13. 

But  was  the  deed  declared  void  by  the  court  ?  This  position  is  the  basis 
of  all  the  argument  of  the  plaintiffs  in  error,  and  if  you  remove  the  founda- 
tion, the  superstructure  must  fall  also.  The  supreme  court,  in  1809,  did 
not  say  so.  1  Binn.  480.  Judge  Ykates  concludes  by  saying,  "  I  am,  there- 
*iml  ^^^^i  ^^  opinion,  *that  this  deed  had  no  legal  effect  against  the  heir- 
-*  at-law,  after  the  death  of  the  wife.''  Here,  it  is  admitted,  that  the 
deed  was  good,  during  the  life  of  the  wife — not  void  ah  initio.  It  failed  of 
legal  effect,  says  the  court ;  and  how  did  it  fail  ?  Because  the  deed  was 
not  sufficiently  proven — not  that  it  was  void.  The  court  held  the  certificate 
of  the  judge  to  be  conclusive  ;  and  as,  on  its  examination,  it  did  not  appear 
that  the  contents  were  made  known,  and  the  act  of  signing  to  have  been 
her  voluntary  act,  the  deed  was  not  received  as  evidence  of  title.  And 
parol  declarations  of  the  wife,  repeatedly  made,  were  rejected  as  evidence, 
to  supply  the  necessary  proof  of  the  acknowledgment. 

There  is  another  view  of  this  case  peculiarly  applicable  in  this  stage  of  the 
argument.  This  deed  of  the  30th  of  May  1783,  was  a  good  and  valid  deed  at 
common  law,  that  is,  the  common  law  of  Pennsylvania.  See  Davey  v.  Turnery 
1  Dall.  11  ;  and  Lloyd  v.  Taylor^  Ibid.  17.  These  cases  decide,  on  the  prin- 
ciple of  communis  error  fdcit  jus,  that  a  deed  signed  by  husband  and  rife, 
whether  she  was  examined  separate  and  apart,  or  whether  the  deed  was 
even  acknowledged  at  all,  yet  it  conveyed  the  interest  of  the  parties.  These 
cases  furnish,  if  nothing  more,  ample  corroboration  of  the  truth  and  correct 
ness  of  the  view  taken  by  the  chief  justice  of  Pennsylvania,  in  this  cause,  in 
which  he  considers  the  act  of  1820,  not  as  a  law  impairing  a  contract,  but  as 
carrying  a  contract  into  effect.    Thus,   validating  the  deed  of  the  30th  oi 
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May  1786,  by  the  substitntion  of  the  intention,  and  carrying  it  into  opera- 
tion. 

Upon  the  second  proposition  of  the  defendants  in  error,  Mr.  Rogers 
contended,  that  the  ]aw  of  1826  is  an  explanatory  law,  altering  a  rule  of 
evidence.  This  is  the  first  part  of  the  proposition  which  is  primarily  to  be 
examined.  The  act  of  the  24th  of  February  1770,  f  r  which  see  1  Dallas* 
Laws  535,  and  1  Smith  Laws  307,  points  out  the  mode  of  the  acknowledg- 
ment, &c.  The  court,  in  putting  a  construction  upon  this  act,  construed  it 
strictly.  Decidi'^g  that  the  evidence,  and  only  evidence  of  the  acknowledg- 
ment, being  in  accordance  with  the  act,  was  the  certificate  of  the  judge.  1 
Binn.  470.  So  that  it  mattered  *not  how  honest  the  intention  to  con-  r^^-^^ 
vey,  and  fair  the  transaction  between  the  parties  ;  nor  whether  the  »- 
judge  conformed  to  the  requisitions  of  the  act  in  point  of  fact  ;  yet  if  he 
did  not  certify  all  the  particulars,  the  deed  could  not  be  received.  Thus 
violating  the  maxim  omnia  presum,untur  rite  esse  acta.  The  act  of  the  3d 
of  April  1826,  which  in  its  title  is  supplementary  to  the  act  of  the  24th  of 
February  1770,  altered  the  rule  thus  establised  by  the  court ;  by  making 
the  intention  of  the  parties  the  legitimate  subject  of  inquiry  before  courts 
of  justice.  The  question  then  was,  was  the  deed  bond  fide  made  and  exe- 
cuted by  the  husband  and  wife,  and  acknowledged  before  some  judge,  <jbc. 
If  so,  then,  if  the  acknowledgment  were  informal,  in  not  setting  forth  all 
the  particulars,  it  was  not  for  this  cause  invalid,  but  was  cured  by  the 
act. 

The  deed  thus  acknowledged,  bore  on  its  face,  when  exhibited  in  a  court 
of  justice, />rem<!j  facie  evidence  of  the  good  faith  of  the  parties  ;  that  is, 
furnished  a  legal  presumption  in  favor  of  the  deed.  But  the  question  is 
still  left  open  for  the  opposite  party  to  show  fraud  or  want  of  good  faith 
Fraud  was  not  alleged,  nor  even  pretended  ;  but  the  opposite  was  shown  by 
the  reasons  for  a  new  trial  in  1809,  brought  forward  by  the  Watsons  them- 
selves. The  jury  found  in  favor  of  the  deed,  a  second  time,  as  already 
stated  ;  thus  furnishing  a  decision  in  point  of  fact  and  of  law,  in  favor  of 
Mercer. 

The  remaining  part  of  the  second  proposition  of  the  defendant  in  error, 
relates  to  the  power  of  a  state,  by  a  legislative  act,  to  divest  rights  vested 
by  law  in  an  individual.  And  here,  it  is  contended  by  the  plaintiff  in  error, 
that  the  legislature  of  Pennsylvania,  by  the  passage  of  the  act  of  3d  April 
1826,  infringed  their  vested  rights  to  the  land  in  dispute,  which  were 
guarantied  by  the  constitution  of  Pennsylvania  and  that  of  the  United 
States. 

The  question,  whether  a  state  law,  repugnant  to  a  state  constitution,  is 
constitutional  or  not,  is  not  cognisable  by  the  supreme  court  of  the  United 
States  ;  it  is  exclusively  confined  to  the  state  courts.  Jojckson  v.  JLamphirey 
3  Pet.  280.  As  to  the  power  under  the  constitution  of  the  United  States, 
of  a  state  to  take  away  from  an  individual  his  vested  rights  to  property, 
whatever  doubt  there  may  have  been  before  ;  since  the  case  of  Satterlee  v. 
MaUheftcsony  2  Pet.  380,  the  question  ^'hasbeen  put  at  rest.  Such  a  p^^^^^ 
law,  if  it  does  not  impair  a  contract,  has  nothing  to  do  with  the  con-  ■- 
Btitation  of  the  United  States. 

But  the  exercise  of  such  a  power,  so  far  as  it  is  applicable  to  this  oase^ 
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is  denied.     The  legislature  did  not  divest  the  vested  rights  of  the  Wat- 
sons. 

SopkinSy  for  the  plaintiffs  in  error,  contended,  that  the  act  of  April  3d, 
1826,  was  ex  post  facto  in  its  operation,  and  therefore,  void.  The  rights  of 
the  appellants  were  derived  under  the  patent  from  the  proprietaries  of  Penn- 
sylvania to  their  ancestor ;  had  been  established  by  two  verdicts  in  eject- 
ment, and  by  the  force  of  the  13th  section  of  an  act  of  assembly  of  1807  ; 
and  the  ejectment  in  this  case  was  conclusively  barred.  The  section  enacts, 
'*  whenever  two  verdicts  shall,  in  any  writ  of  ejectment  between  the  same 
parties,  be  given  in  succession  for  the  plaintiff  or  defendant,  and  judgment 
be  rendered  thereon,  no  new  ejectment  shall  be  brought,  but  when  there 
may  be  verdict  against  verdict  between  the  same  parties,  and  judgment 
thereon,  a  third  ejectment,  in  such  case,  and  verdict  and  judgment  thereon, 
shall  be  final  and  conclusive,  and  bar  the  right ;  and  the  plea  in  ejectment 
shall  be  not  guilty.  All  these  rights  are,  by  the  constitution  of  Pennsylva- 
nia, in  its  ninth  article,  excepted  out  of  the  general  powers  of  government 
"that  the  general,  great  and  essential  principles  of  liberty  and  free  govern- 
ment may  be  recognised  and  unalterably  established."  The  first  section 
declares,  that  all  men  have  certain  inherent  and  indefeasible  rights,  amongst 
which  are  those  of  enjoying  life  and  liberty,  of  acquiring,  possessing  and 
protecting  property.  The  ninth  section  declares,  that  no  one  can  be  deprived 
of  life,  liberty  or  property,  unless  by  the  judgment  of  his  peera,  or  the  law 
of  the  land.  The  sixth  section  provides  for  the  due  administration  of  jus- 
tice ;  and  the  seventeenth  section  declares,  no  ea;  post  facto  law,  nor  any 
law  impairing  contracts  shall  be  made.  And  §  15  and  18  protect  personal 
security.  And  §  26  declares,  that  everything  in  this  article  is  excepted 
out  of  the  general  powers  of  government,  and  shall  for  ever  remain  invio- 
late. 

*inn  *Absolute  rights  to  property,  are  placed  under  the  safeguard  of 
-I  the  constitution,  as  completely  and  effectually  as  life  and  liberty,  and 
with  equal  justice  ;  as  life  and  liberty  would  be  dreary  things  to  man,  if  he 
could  not  be  secure  in  the  enjoyment  of  his  property,  acquired  by  his  honest 
industry,  to  make  life  comfortable,  and  liberty  worth  preserving.  The 
arrangement  of  personal  security  and  private  property  is  much  expanded, 
and  differently  cast,  in  the  constitution  of  Pennsylvania,  from  that  which 
exists  in  the  constitution  of  the  United  States.  The  15th,  16th,  17th  and 
18th  sections,  are  widely  different  in  their  arrangement,  and  designedly  so, 
to  afford  to  each  their  fullest  operation,  to  the  whole  extent  of  the  expres- 
sions used.  The  imputations  of  crime  and  punishment,  are  wisely  and 
studiously  separated  from  those  which  expressly  relate  to  civil  rights,  except 
when  the  protection  to  the  latter  would,  in  its  generality,  equally  embrace 
the  former.  The  17th  section  associates  ex  post  facto  laws  and  laws  impair- 
ing contracts,  and  makes  them,  as  to  their  objects,  on  eand  indivisible  ;  as 
it  would  be  all  but  useless,  to  preserve  civil  rights  from  being  impaired  in 
the  least  degree,  when  the  contract  itself  would  be  destroyed  by  legislative 
enactment,  by  creating  something  to  assail  it,  which  did  not  exist  before,  or 
by  prescribing  a  rule  of  evidence  which  would  recreate  that  which  had  been 
condemned  in  judgment  of  law. 

Our  constitution  is  formed  by  the  people,  out  of  their  original  inherent 
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and  elementary  power  enjoyed  as  a  free  people,  seeking  their  security  and 
happiness,  against  that  despotism  which  sometimes  springs  up  in  the  turbu- 
lence and  listlessness  of  the  best  of  governments.  The  words  and  phrases 
used  are  taken  in  their  most  comprehensive  sense  ;  adapted  to  the  common 
understanding,  excluding  all  technicality  which  would  be  unintelligible  to 
ninety-nine  out  of  a  hundred  of  those  who  had  the  deepest  interest  in  the 
protection  intended  and  given  by  it.  Hence  the  expression,  ex  post  facto 
law,  is  used  in  its  original  and  general  sense,  to  prevent  all  retrospective 
legislation,  and  to  make  an  act,  which,  when  done,  was  innocent,  criminal ; 
or  a  right,  which  when  acquiree  was  legal  and  just,  illegal  and  unjust.  The 
other  clause  of  the  sentence  in  which  these  expressions  are  found,  neces- 
sarily imposes  on  this,  from  *its  connection,  the  protection  of  civil  -^ 
rights.  Noscitur  d  sociis^  is  a  very  just  and  rational  rule  of  expos-  ^ 
ition  of  the  different  clauses  of  the  same  sentence,  which,  from  the  affilia- 
tion of  its  parts,  must  be  intended  to  embrace  the  subject-matter  of  the 
sentence,  which  was  the  protection  of  property  and  person,  otherwise,  they 
would  not  be  so  united.  A  complete  absolute  inviolability  was  designed 
for  both,  which  forbids  restricting  the  terms  used  irom  their  general 
meaning. 

Our  courts,  in  conformity  to  this  injunction  and  interdiction  of  the 
people,  have  uniformly  construed  acts  of  the  legislature  prospectively,  even 
when  their  language  would  have  borne  a  different  construction.  The  late 
venerable  Chief  Justice  Tilghman,  who  united  all  the  virtues  of  a  judge  to 
an  enlightened  and  profound  knowledge  of  his  profession,  declares,  '^  the 
rule  has  been,  that  where  civil  rights  are  affected,  the  act  shall  be  confined 
to  a  prospective  operation."  The  same  doctrine  was  uniformly  sustained 
before,  and  formed  an  impregnable  barrier  against  unconstitutional  power, 
invading  the  constitutional  rights  of  the  people.  4  8.  ife  R.  401  ;  12  Ibid. 
830  ;  1  Binn.  601  ;  3  S.  &  B.  169,  590  ;  2  Dall.  312.  And  even  this  very 
act  of  the  3d  of  April  1826,  has  been  adjudged,  by  the  unanimous  opinion 
of  the  supreme  court,  to  operate  prospectively  only,  where  civil  rights  are 
affected.  This  uninterrupted  series  of  decisions,  sustaining  the  constitutional 
rights  of  Pennsylvania,  had  grown  with  her  growth  and  strengthened  with 
her  strength,  from  the  first  foundation  of  the  province,  resting  on  the  benign 
principles  of  the  common  law. 

In  England,  where  the  liberty  and  security  of  the  subject  has  no  other 
basis  to  rest  upon  than  the  common  law,  retrospective  legislation  is  uniformly 
rejected  by  her  courts  of  justice.  T.  Jones  108  ;  2  Show.  27  ;  2  Mod.  310  ; 
1  Ld.  Raym.  1352  ;  4  Burr.  2400.  So,  in  Virginia  :  1  Wash.  139  ;  3  Call 
168,  278  ;  1  Hen.  &  Munf.  204.  So,  in  New  York :  7  Johns.  477,  501  ; 
19  Ibid.  58.  It  is  an  invariable  rule  in  Massachusetts,  never  to  construe  a 
statute  retrospectively,  unless  it  be  so  positively  expressed.  10  Mass.  437  ; 
12  Ibid.  383.  *The  same  rule  has  uniformly  prevailed  in  the  courts  r^,:,^^ 
of  the  United  States,  where  it  has  ever  been  held,  that  no  law  is  to  be  ^ 
construed,  so  as  to  impair  rights  previously  vested. 

This  interdiction,  by  judicial  power,  of  retrospective  legislation  upon 
civil  rights,  on  account  of  its  tyrannous  and  despotic  character,  might  be 
extensively  shown  in  the  judicial  code  of  most,  if  not  of  all  our  sister  states, 
wherever  it  has  been  attempted.  But  as  the  sovereign  will  of  the  people 
has  excepted  this  power  out  of  the  grant  of  legislative  power,  and  has 
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declared,  that  oar  bill  of  rights,  contained  in  the  ninth  article  of  the  con- 
stitution, shall  for  ever  remain  inviolate,  its  extinction  in  Pennsylvania  will 
not  occur,  while  the  constitution  is  maintained  by  our  courts  of  justice. 

The  act  of  the  3d  of  April  1826,  does  not  embrace  our  case.  This  is  a 
supplement  to  the  act  of  24th  of  February  1770,  with  which  it  must  be  con- 
strued, to  discover  its  meaning.  The  original  act  is  both  confirmatory  and 
declaratory.  The  mode  of  conveying  by  man  and  wife,  had  been  according 
to  certain  customs  and  usages,  by  which  "  a  very  great  number  of  bond  fide 
purchasers  for  a  valuable  consideration,  were  become  the  just  and  equitable 
owners,"  and  "  to  remove  some  doubts  "  about  the  validity  of  such  convey- 
ances, the  act  confirms  the  title  of  such  purchasers.  It  stopped,  upon  pro- 
tecting bond  fide  parchasers  for  valuable  consideration,  who  had  become  the 
just  and  equitable  owners  ;  and  left  husbands,  who  used  their  situation  to 
become  the  owners  of  their  wives'  property,  where  they  were.  To  that 
extent,  commufiis  error  facit  jus,  would  probably  have  supported  the  custom, 
because,  at  the  early  period  of  the  province,  and  until  1760,  inchoate  titles 
to  land,  suoh  as  warrants,  locations,  <jbc.,  not  perfected  by  patents,  were  trans- 
ferred by  bill  of  sale,  as  chattels.  The  confirmatory  part  of  the  supplement, 
just  goes  the  same  length  and  no  further.  And  that  was  going  much  further 
than  the  former,  where  common  error  made  a  strong  case,  with  the  custom, 
and  the  unimproved  and  uninformed  state  of  the  province,  at  that  early 
period  ;  whereas,  the  declaratory  part  of  the  original  law  prescribed  a  mode 
for  the  husband  and  wife  to  convey  the  estate,  which  would  prevent  injury 
to  purchasers  bond  fide  and  for  full  value,  who  were  not  guilty  of  gross 
neglect.  The  legislature,  in  the  supplement,  set  forth  the  object  to  be  the 
^  ,  same  for  its  *enactment  as  was  declared  in  the  original  act;  that 
J  estates  of  great  value  have  been  bond  fide  sold  by  husband  and  wife 
for  a  legal  and  sufficient  consideration,  and  that,  in  all  such  cases,  the  per- 
sons who  hold,  should  not  be  disturbed  in  the  enjoyment  of  them,  thus 
equitably  acquired.  This  specific  declaration  of  the  object  and  intent,  could 
not,  by  any  just  rule  of  construction,  be  expanded,  by  the  verbiage  of  the 
enactment,  to  embrace  this  case. 

But  if  this  act  of  the  3d  of  April  1826,  upon  its  true  construction, 
embraces  this  case,  it  is  void  by  the  constitution  of  the  state  and  of  the 
United  States.  The  title  of  the  plaintiff  in  error  originates  in  the  patent, 
granted  by  the  late  proprietaries  of  Pennsylvania,  for  full  value,  to  Samuel 
Patterson,  their  great-grandfather,  on  the  19th  of  October  1743,  and  is  the 
highest  contract  known  to  the  laws  of  Pennsylvania,  of  title  to  real  estate. 
The  act  of  November  1779,  which  divested  the  proprietaries  of  their  estate 
in  the  province,  and  vested  it  in  the  commonwealth,  confirmed  all  the  grants 
and  contracts  made  by  them  to  individuals.  This  title  to  the  lands  in  dis- 
pute came  by  succession,  through  several  courses  of  descent,  to  Margaret 
Patterson,  who  married  James  Mercer,  and  on  her  death,  in  his  lifetime, 
without  issue,  came,  by  three  successive  descents,  to  the  plaintiff  in  error, 
under  the  act  directing  the  descent  of  intestates'  real  estate,  passed  the  19th 
of  April  1794.  The  first  of  these  descents  was  established  by  the  judgment 
of  the  supreme  court,  in  the  ejectment  brought  by  David  Watson  and  Sarah 
his  wife,  the  heir-at-law,  against  the  executors  of  James  Mercer,  on  the  31st 
of  December  1808,  against  the  deed  of  the  30th  of  May  1785,  and  the  last 
two,  by  the  judgment  rendered  on  the  3d  of  June  1820,  in  the  ejectment 
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brought  by  John  and  Margaret  Mercer,  against  Samuel  P.  Watson,  and  on 
his  death,  continued  against  his  heirs,  plaintiffs  in  error,  against  the  said 
deed. 

Margaret  Mercer  died  before  the  1st  of  February  1802,  and  our  recovery 
on  the  descent,  on  the  31st  of  December  1808,  remitlod  to  us  the  possession, 
according  to  our  title,  against  the  deed  of  the  20th  of  May  1 786,  and  we 
continued  in  possession  until  the  3d  of  April  1826 — twenty-four  years,  two 
months  and  three  days.  *By  the  act  of  the  26th  of  March  1785,  ^^ 
twenty-one  years  is  the  limitation  of  actions  for  real  estate  in  Pennsyl-  •■ 
vania.  By  the  20th  section  of  the  act  of  the  13th  of  April  1791,  no  writ  of 
error  can  be  brought  to  reverse  any  judgment,  given  in  any  action,  real, 
personal  or  mixed,  after  seven  years.  By  the  4th  section  of  the  act  of  the 
13th  of  April  1807,  after  two  verdicts  and  judgments  in  succession,  no  new 
ejectment  shall  be  brought.  Under  this  statement,  the  following  points  are 
submitted  : 

1st.  This  is  an  ex  post  facto  law,  impairing  the  obligation  of  contracts  ; 
destroying  and  impairing  our  vested  rights  under  the  grant  contained  in  this 
patent,  both  by  the  constitution  of  Pennsylvania,  and  of  the  United  States. 

2d,  It  is  an  ex  post  facto  act,  impairing  our  vested  rights,  which 
descended  under  the  intestate  law  of  the  19th  of  April  1794,  by  virtue  of 
the  grant  contained  in  the  patent,  and  deprived  the  plaintiff  in  error  of  the 
protection  of  that  law. 

3d.  The  act  is  ex  post  facto,  and  impairs  the  vested  right  derived  to  us 
under  our  patent,  and  the  three  descents  cast  upon  us,  and  confirmed  by  the 
two  judgments  of  the  supreme  court,  sustaining  the  said  descents  against 
the  deed  of  the  30th  of  May  1785,  and  adjudicating  it  to  be  void,  on  points 
put  to  the  court,  involving  its  validity,  which  judgments  are  conclusive 
evidence  of  said  deed  being  no  deed — and  of  our  rights  acquired  by  the 
three  descents  being  absolute  vested  rights. 

Story,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  the  supreme  court  of  the  state  of  Pennsylvania,  brought  under  the 
25th  section  of  the  judiciary  act  of  1789,  ch.  20.  The  original  suit  is  an 
ejectment  by  the  defendants  in  error,  for  certain  lands  in  Lancaster  county, 
in  the  state  of  Pennsylvania,  upon  which  a  final  judgment  was  rendered  in 
their  favor.  The  facts,  so  far  as  they  are  material  to  the  questions  over 
which  this  court  has  jurisdiction,  are  these.  On  the  8th  of  May  1785,  James 
Mercer  and  Margaret  his  wife  executed  a  deed  of  the  premises,  then  being 
the  property  of  the  wife,  to  Nathan  Thompson,  in  fee,  who  afterwards,  on 
the  same  day,  reconveyed  the  same  to  James  Mercer,  the  husband,  in  fee  ; 
the  object  of  the  deeds  being  to  vest  the  estate  in  the  husband.  *The  r,|,, -.^ 
certificate  of  the  acknowledgment  of  the  deed  of  Mercer  and  wife  to  *■ 
Thompson,  by  the  magistrate  who  took  the  same,  does  not  set  forth  all  the 
particulars,  as  were  required  by  the  law  of  Pennsylvania  of  the  24th  of 
February  1770,  respecting  the  acknowledgment  of  deeds  of  femes  covert. 
The  legislature  of  Pennsylvania,  on  the  26th  of  April  1826,  passed  an  act, 
the  object  of  which  was,  to  cure  all  defective  acknowledgments  of  this  sort, 
and  to  give  them  the  same  eflScacy  as  if  they  had  been  originally  taken  in 
the  proper  form.  The  plaintiffs  in  the  ejectment  claimed  title  to  the  prem- 
ises  under  James  Mercer,  the  husband  ;  and  the  defendants,  as  heirs-at-law 
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of  his  wife,  who  died  without  issue.  The  ejectment  was  brought  after  the 
passage  of  the  act  of  1826. 

In  the  case  of  the  Lessee  of  Watson  and  wife  v.  Bailey  (1  Binn.  470), 
the  acknowledgment  of  this  very  deed  from  Mercer  and  wife  to  Thompson, 
was  held  to  be  fatally  defective  to  pass  her  title.  But  the  act  of  1826  has 
been  repeatedly  held  by  the  supreme  court  of  Pennsylvania  to  be  constitu- 
tional, and  to  give  validity  to  such  defective  acknowledgments.  It  was  so 
held  in  Bamet  v.  Bamet  (15  S.  &  R.  72),  and  Tate  v.  StooUzfoos  (16  Ibid.  85) ; 
and  again,  upon  solemn  deliberation  and  argument,  in  the  case  now  before 
this  court.  The  object  of  the  present  writ  of  error  is,  to  revise  the  opinions 
thus  pronounced  by  the  highest  state  court. 

Our  authority  to  examine  into  the  constitutionality  of  the  act  of  1826, 
extends  no  further  than  to  ascertain,  whether  it  violates  the  constitution  of 
the  United  States;  for  the  question,  whether  it  violates  the  constitution 
of  Pennsylvania,  is,  upon  the  present  writ  of  error,  not  before  us. 

The  act  of  1826  provides,  **  that  no  grant  Ac,  deed  of  conveyance,  Ac, 
heretofore  bond  fide  made  and  executed  by  husband  and  wife,  and  acknowl- 
edged by  them  before  some  judge,  &c.,  authorised  by  law,  Ac,  to  take  such 
acknowledgment  as  aforesaid,  before  the  first  day  of  September  next,  shall 
be  deemed,  held  or  adjudged,  invalid  or  defective,  or  insufficient  in  law,  or 
avoided  or  prejudiced,  by  reason  of  any  informality  or  omission  in  setting 
forth  the  particulars  of  the  acknowledgment  made  before  such  officer  as 
aforesaid,  in  the  certificate  thereof  ;  but  all  and  every  such  grant,  Ac,  deed 
of  conveyance,  Ac,  so  made,  executed  and  acknowledged  as  aforesaid,  shall 
♦  nol  ^®  *as  good,  valid  and  effectual  in  law,  for  iransferring,  passing  and 
^  conveying  the  estate,  right,  title  and  interest  of  such  husband  and 
wife  of,  in  and  to  the  lands,  Ac,  mentioned  in  the  same,  as  if  all  the  requisites 
and  particulars  of  such  acknowledgment  mentioned  in  the  act,  to  which  this 
is  supplementary,  were  particularly  set  forth  in  the  certificate  thereof,  or 
approved  upon  the  face  of  the  same." 

The  argument  for  the  plaintiffs  in  error  is,  first,  that  the  act  violates  the 
constitution  of  the  United  States,  because  it  divests  their  vested  right  as 
heirs-at-law  of  the  premises  in  question  :  and  secondly,  that  it  violates  the 
obligations  of  a  contract,  that  is,  of  the  patent  granted  by  the  proprietaries 
of  Pennsylvania  to  Samuel  Patterson,  the  ancestor  of  the  original  defend- 
ants, from  whom  they  trace  their  title  to  the  premises,  by  descent  through 
Margaret  Mercer. 

As  to  the  first  point,  it  is  clear,  that  this  court  has  no  right  to  pronounce 
an  acs  of  the  state  legislature  void,  as  contrary  to  the  constitution  of  the 
United  States,  from  the  mere  fact  that  it  divests  antecedent  vested  rights 
of  property.  The  constitution  of  the  United  States  does  not  prohibit  the 
states  from  passing  retrospective  law,  generally  ;  but  only  ex  post  facto  laws. 
Now,  it  has  been  solemnly  settled  by  this  court,  that  the  phrase,  ex  post  facto 
laws,  is  not  applicable  to  civil  laws,  but  to  penal  and  criminal  laws,  which 
punish  a  party  for  acts  antecedently  done,  which  were  not  punishable  at  all, 
or  not  punishable  to  the  extent  or  in  the  manner  prescribed.  In  short,  ex 
post  facto  laws  relate  to  penal  and  criminal  proceedings,  which  impose  punish- 
ments or  forfeitures,  and  not  to  civil  proceedings,  which  affect  private  rights 
retrospectively.    The  cases  of  Colder  v.  BuU^  3  Dall.  386 ;  Fletd^er  v«  Peck^ 
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5  Crancli  138 ;  Ogden  v.  SavnderSy  12  Wheat.  266  ;  and  Satterlee  v.  Mattheto, 
early  2  Pet.  380,  fully  recognise  this  doctrine. 

In  the  next  place,  does  the  act  of  1826  violate  the  obligation  of  any  con- 
tract ?  In  our  judgment,  it  certainly  does  not,  either  in  its  terms  or  its  prin- 
ciples. It  does  not  even  affect  to  touch  any  title  acquired  by  a  patent  or  any 
other  grant.  It  supposes  the  titles  of  the  femes  covert  to  be  good,  however 
acquired  ;  and  only  provides  that  deeds  of  conveyance  made  by  them  shall 
not  be  7oid,  because  there  is  a  defective  acknowledgment  *of  the  deeds  r,„, , , 
by  which  they  have  sought  to  transfer  their  title.  So  far,  then,  as  it  ^ 
has  any  legal  operation,  it  goes  to  confirm,  and  not  to  impair,  the  contract 
of  the  femes  covert.  It  gives  the  very  effect  to  their  acts  and  contracts 
which  they  intended  to  give  ;  and  which,  from  mistake  or  accident,  has  not 
been  effected.  This  point  is  so  fully  settled  by  the  case  of  Satterlee  v. 
McUthewsony  2  Pet.  380,  that  it  is  wholly  unnecessary  to  go  over  the  reason- 
ing upon  which  it  is  founded. 

Upon  the  whole,  it  is  the  unanimous  opinion  of  the  court,  there  is  no  error 
in  the  judgment  of  the  supreme  court  of  Pennsylvania,' so  far  as  it  is  subject 
to  the  revision  of  this  court,  and  therefore,  it  is  affirmed  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
supreme  court  of  the  commonwealth  of  Pennsylvania,  for  the  Lancaster 
district,  and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  court,  that  the  judgment  of  the  said  supreme  court  in 
this  cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


*  J  AXES  Brown,  Plaintiff  in  error,  v.  Biohasd  R.  Ebbns.        [*113 

Averment  of  citizenship. 

A.  petition  filed  in  -  the  district  court  of  Louisiana,  averred,  that  the  plaintiif,  Richard  Raynal 
Keene,  was  a  citizen  of  the  state  of  Maryland,  and  that  James  Brown,  the  defendant,  was  a 
resident  of  the  state  of  Louisiana,  holding  liis  fixed  and  permanent  domicil  in  the  parish  of  St. 
Charles. 

The  decisions  of  this  court  require,  that  the  averment  of  jurisdiction  shall  be  positive ;  that  the 
declaration  shall  state  expressly  the  fact  on  which  juriddiction  depends ;  it  is  not  suflBcient,  that 
jurisdiction  may  be  inferred,  argumentatively,  from  its  averments. 

A  citizen  of  the  United  States  may  become  a  citizen  of  that  state  in  which  he  has  a  fixed  and  per- 
manent domicil ;  but  the  petition  does  not  aver  that  the  plaintiif  is  a  citizen  of  the  United 
Sutea. 

The  constitution  extends  the  judicial  power  to  **  controversies  between  citizens  of  different  states ;" 
and  the  judiciary  act  gives  jurisdiction,  "  in  suits  between  a  citizen  of  the  state  where  the  suit 
is  brought,  and  a  citizen  of  another  state." 

The  cases  of  Bingham  v.  Cabot,  8  Dall.  382 ;  Abercrombie  v.  Dupuis,  1  Cranch  848 ;  Wood  v 
Wagnon.  2  Ibid.  9;  Capron  v.  Van  Noorden,  Ibid  126;  cited. 

Error  to  the  District  Court  for  the  Eastern  District  of  Louisiana.  In 
the  district  court,  the  defendant  in  error,  Richard  R.  Keene,  filed  a  petition 
in  which  he  stated  himself  to  be  a  citizen  of  the  state  of  Maryland,  against 
James  Brown,  a  citizen  or  resident  of  the  state  of  Louisiana,  holding 
his  fixed  and  permanent  domicil  in  the  parish  of  St.  Charles,  in  the  district 
aforesaid,  claiming  damages  for  an  alleged  non-performance  of  a  contract 
relating  to  the  conveyance  of  a  lot  of  ground,  part  of  the  batture  at  New 
Orleans. 
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To  this  petition,  Mr.  Brown  filed  an  answer,  by  his  attorney,  Isaac  T. 
Preston,  Esq.,  in  which  he  objected  to  the  jurisdiction  of  the  district  court, 
on  the  ground,  that  the  plaintiff,  as  well  as  the  respondent,  was  a  citizen  of 
the  state  of  Louisiana.  The  answer  then  proceeded  to  deny  all  the  material 
allegations  in  the  petition.  The  district  court  made  a  decree  in  favor  of  the 
petitioner ;  from  which  the  respondent  prosecuted  a  writ  of  error  to  this 
court. 

*i  1  <il  *The  case  was  argued  on  the  question  of  jurisdiction,  and  op  the 
^  merits,  by  Clai/y  for  the  plaintiff  in  error ;  and  by  Brent,  for 
the  defendant.  As  no  point  was  decided  but  that  which  was  presented  on 
the  question  of  jurisdiction,  the  arguments  of  counsel  on  the  other  points 
are  omitted. 

Ctai/y  upon  the  question  of  jurisdiction,  argued,  that  it  did  not  exist,  on 
account  of  the  character  of  the  parties.  The  petition  states  Kecne  to  be  a 
citizen  of  Maryland,  and  James  Brown  to  be  a  citizen  or  resident  of  Louisi- 
ana ;  the  fact  ought  not  to  have  been  stated  in  the  alternative.  The  con- 
stitution limits  the  jurisdiction,  in  this  respect,  to  a  controversy  between 
citizens  of  different  states  ;  and  that  roust  be  shown  ;  nothing  can  supply 
the  want  of  that  relative  attitude  of  the  litigants.  Suppose,  Keene  had 
simply  alleged  himself  to  be  a  resident  of  the  state  of  Maryland,  and  had 
brought  his  suit  against  Brown,  a  resident  of  Louisiana ;  the  jurisdiction 
could  not  have  been  maintained,  because  residence  and  citizenship  are  not 
synonymous.  If  he  had  stated  himself  a  citizen  or  resident  of  Maryland, 
and  brought  the  suit  against  Brown  as  a  citizen  or  resident  of  Louisiana  ; 
the  jurisdiction  could  not  be  sustained.  It  must  appear,  positively,  to  the 
court,  that  the  parties  stand  to  each  other  in  the  relation  required  by  the 
constitution. 

Nor  is  this  defect  cured  by  Brown's  answer  to  the  petition.  It  is  true, 
he  there  states  himself  to  be  a  citizen  of  Louisiana ;  but  he  also  states  Keene 
to  be  a  citizen  of  Louisiana.  The  whole  of  the  answer,  in  this  particular, 
is  to  be  taken  as  true,  or  no  part  of  it  can  be  relied  on  ;  and,  if  received  as 
true,  the  court  had  no  jurisdiction,  because  both  parties  were  citizens  of  the 
same  state. 

If  residence  and  citizenship  mean  the  same  thing,  there  is  abundant  proof 
on  the  record,  that  Keene  is  a  citizen  of  Louisiana.  The  deed  from  him  to 
the  Browns,  dated  on  the  21st  of  August,  styles  him  "  of  the  city  of  New 
Orleans,"  that  deed  is  a  part  of  his  petition.  He  is  again  so  styled,  in 
a  deed  to  the  Browns,  of  the  28th  September  1807.  And  in  his  petition, 
♦ll4l  ^^®^  ^^^^  twenty-three  years  after,  in  March  1830,  he  *de8cribe8 
^  himself  "Richard  Raynal  Keene,  a  resident  of  the  city  of  New 
Orleans." 

The  rule  made  in  the  inferior  court,  requiring  an  oath  to  the  plea  to  the 
jurisdiction,  is  beyond  the  authority  of  such  a  court.  Could  a  prosecution 
for  perjury  be  sustained  on  such  an  oath,  if  falsely  made  ?  Nor  does  the 
rule  of  court  apply  to  such  a  case  as  this.  The  defect  of  jurisdiction  is 
apparent  on  the  record.  Mr.  Brown  is  stated  to  be  a  citizen  or  resident  of 
Louisiana:  residence  is  not  citizenship.  The  allegation  is  in  the  alternative, 
which  admits  the  difference  ;  and  there  is  not,  therefore,  a  distinct  allega- 
tion of  citizenship. 
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Brent,  in  reply,  contended,  that,  in  bis  answer,  Mr.  Brown  admitted  that 
he  was  a  citizen  of  Louisiana.  The  answer  says,  '^  that  the  plaintiff,  as  well 
as  the  the  respondent,  is  a  citizen  of  Louisiana."  This  is  sufficient  to  main- 
tain the  jurisdiction  ;  and  the  plaintiff  in  error  cannot  contradict  this  admis- 
sion, and,  by  an  objection  only  technical,  take  the  case  from  the  power  of 
this  court  over  it.  The  objection  to  the  jurisdiction  should  have  been  sus- 
tained by  the  affidavit  of  the  plaintiff  in  error.  This  is  required  by  a  rule, 
made  in  1830,  by  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana  ;  and  no  such  affidavit  was  made.  It  is  said,  that  this 
rule  of  court  does  not  operate,  because  the  judiciary  act  does  not  require  an 
affidavit.  To  this  it  is  answered,  that  no  rules  of  practice  arc  prescribed  by 
the  act  of  congress,  and  courts  have  full  authority  to  establish  such  as  they 
consider  proper  and  necessary.  This  rule  was  made  to  prevent  a  dilatory 
plea,  and  was  such  as  the  court  had  a  full  right  to  make.  As  to  the  objec- 
tion, that  the  allegation  is  in  the  alternative,  this  does  not  affect  itB  suffici- 
ency. Connected  with  the  statement,  that  the  plaintiff  in  error  was  domiciled 
in  the  parish  of  St.  Charles,  enough  is  shown,  to  sustain  the  proceedings. 
But  if  those  are  not  sufficient,  the  defendant  in  the  district  court,  by  appear- 
ing to  and  answering  the  petition,  has  waived  the  objection. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — *Thi8  r^j^g 
appeal  is  from  a  decree  of  the  court  of  the  United  States  for  the  dis-  *- 
trict  of  Louisiana.  The  first  error  assigned  in  the  proceedings  is,  that  the 
petition,  which,  in  the  practice  of  Louisiana,  is  substituted  for  a  declaration, 
does  not  show,  with  sufficient  certainty,  that  the  parties  were  within  the  jur- 
isdiction of  the  court.  If  this  objection  be  well  founded,  it  is  undoubtedly 
fatal. 

The  petition  avers,  that  the  plaintiff,  Richard  Raynal  Keene,  is  a  citizen 
of  the  state  of  Maryland  ;  and  that  James  Brown,  the  defendant,  is  a  citizen 
or  resident  of  the  state  of  Louisiana,  holding  his  fixed  and  permanent  domicil 
in  the  parish  of  St.  Charles.  The  petition,  then,  does  not  aver  positively,  that 
the  defendant  is  a  citizen  of  the  state  of  Louisiana,  but  in  the  alternative, 
that  he  is  a  citizen  or  a  resident.  Consistently  with  this  averment,  he 
may  be  either.  The  additional  words  of  description,  "holding  his  fixed 
and  permanent  domicil  in  the  parish  of  St.  Charles,"  do  not  aid  this  defective 
description.  A  citizen  of  the  United  States  may  become  a  citizen  of  that 
state  in  which  he  has  a  fixed  and  permanent  domicil  ;  but  the  petition  docs 
not  aver  that  the  plaintiff  is  a  citizen  of  the  United  States.  The  question 
is,  whether  the  jurisdiction  of  the  court  is  sufficiently  shown  by  these  aver- 
ments. 

The  constitution  extends  the  judicial  power  to  "  controversies  between 
citizens  of  different  states  ;"  and  the  judiciary  act  gives  jurisdiction,  "  in 
suits  between  a  citizen  of  the  state  where  the  suit  is  brought,  and  a  citizen 
of  another  state."  The  decisions  of  this  court  require,  that  the  averment  of 
jurisdiction  shall  be  positive — that  the  declaration  shall  state  expressly  the 
fact  on  which  jurisdiction  depends.  It  is  not  sufficient,  that  jurisdiction 
may  be  inferred,  argumentatively,  from  its  averments. 

In  Bingham  v.  Cabot,  3  Dall.  382,  the  court  held  clearly,  that  it  was 
necessary  to  set  forth  the  citizenship  (or  alienage,  when  a  foreigner 
was  concerned)  of  the  respective  parties,  in  order  to  bring  the  case  within 
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the  jurisdiction  of  the  court,  and  that  the  record  was,  in  that  respect, 
defective.  In  Abercrombie  v.  Dupuis^  1  Cranch  343,  the  plaintiffs  below 
♦  n  Al  ^v^rred,  "  that  they  do  severally  reside  without  *the  limits  of  the  dis- 
-'  trict  of  Georgia,  to  wit,  in  the  state  of  Kentucky."  The  defendant 
was  called  "  Charles  Abercrombie,  of  the  district  of  Georgia,  aforesaid." 
The  judgment  in  favor  of  the  plaintiff  below  was  reversed,  on  the  authority 
of  the  case  of  Bingham  v.  Cabot,  In  Wood  v.  Wagnon^  2  Cranch  9,  the 
judgment  in  favor  of  the  plaintiff  below  was  reversed,  because  his  petition 
did  not  show  the  jurisdiction  of  the  court.  It  stated  the  plaintiff  to  be  a 
citizen  of  the  state  of  Pennsylvania,  and  James  Wood,  the  defendant,  to  be 
"of  Georgia,  aforesaid."  Capron  v.  Van  Koorden^  2  Cranch  120,  was 
reveraed,  because  the  declaration  did  not  state  the  citizenship  or  alienage  of 
the  plaintiff  in  the  circuit  court.  The  same  principle  has  been  constantly 
recognised  in  this  court. 

The  answer  of  James  Brown  asserts,  that  both  plaintiff  and  defendant 
are  citizens  of  the  state  of  Louisiana.  Without  indicating  any  opinion  on 
the  question,  whether  any  admission  in  the  plea  can  cure  an  insufficient 
allegation  of  jurisdiction  in  the  declaration,  we  arc  all  of  opinion,  that  this 
answer  does  not  cure  the  defect  of  the  petition.  If  the  averment  of  the 
answer  may  be  looked  into,  the  whole  averment  must  be  taken  together.  It 
is,  that  both  plaintiff  and  defendant  are  citizens  of  Louisiana. 

The  decree  of  the  court  for  the  district  of  Louisiana  is  to  be  reversed, 
that  court  not  having  jurisdiction  ;  and  the  appeal  to  be  dismissed.  The 
cross-appeal,  Keene  v.  Brown^  is  to  be  dismissed,  the  court  having  no  juris- 
diction. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  and 
was  argued  by  counsel  :  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  that  the  said  district  court  could  not  entertain  jurisdiction  of  this 
cause,  and  that,  consequently,  this  court  has  not  jurisdiction  in  this  cause, 
but  for  the  purpose  of  reversing  the  judgment  of  the  said  district  court 
entertaining  said  jurisdiction  :  whereupon,  it  is  ordered  and  adjudged  by 
♦i  \*^^  ^^^^  court,  that  the  judgment  of  *the  said  district  court  be  and  the 
J  same  is  hereby  reversed,  and  that  this  writ  of  error  be  and  the  same 
is  hereby  dismissed,  for  the  want  of  jurisdiction.  All  of  which  is  hereby 
ordered  to  be  certified  to  the  said  district  court,  under  the  seal  of  this  court. 
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The  Matob,  Aldkrmkn  and  Commonalty  of  the  Cnr  of  New  Yobk, 

Plaintiffs,  v.  George  Miln. 

Practice. 

In  caF€8  where  constittitional  questions  are  involved,  unless  four  judges  of  the  court  eoncup  in 
opinion,  thus  making  the  decision  that  of  a  majority  of  the  whole  court,  it  is  not  the  practice 
of  the  court,  to  deliver  any  judgment,  except  in  cases  of  absolute  necessity. 

Four  judges  not  having  concurred  in  opinion  as  to  the  constitutional  questions  argued  in  these 
cases,  the  court  directed  that  the  cases  shall  be  re-argued  at  the  next  term. 
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Gbosob  Bbisoob  and  others,  Plaintiffs  in  error,  v.  The  Commonwealth 

Bank  of  the  State  of  KENTuoKr. 

Ebror  to  the  Court  of  Appeals  of  the  state  of  Kentucky.  The  legisla- 
ture of  the  state  of  Kentucky,  on  the  29th  November  1820,  incorporated  a 
"  Bank  of  the  Commonwealth,"  the  whole  capital  stock  of  which,  amounting 
to  $2,000,000,  belonged  exclusively  to  the  state,  and  consisted  of  certain 
funds,  moneys,  stocks,  &c,,  enumerated  in  the  act.  The  bills  and  notes  of 
this  bank  were  made  receivable  in  all  payments  for  taxes  and  other  demands 
of  the  state ;  the  interest  arising  from  loans  and  discounts,  after  the  pay- 
ment of  expenses,  became  part  of  the  annual  revenue,  and  the  revenue  of 
the  state  was  made  part  of  the  capital  of  the  bank.  The  management 
of  the  institution  was  intrusted  to  a  president  and  twelve  directors,  chosen 
annually,  by  joint  ballot,  of  both  houses  of  the  general  assembly.  See  2 
Littell  and  Swigert's  Digest  of  the  Laws  of  Kentucky,  §§1,3,  5,  IV,  24, 36, 
pp.  165,  156,  159,  162,  163. 

On  the  25th  of  December  1820,  the  legislature  passed  another  act,  mak- 
ing it  lawful,  when  any  execution  should  issue,  for  the  plaintiff  to  indorse 
thereon,  that  notes  of  the  Bank  of  Kentucky  or  its  branches,  or  notes  of  the 

Bank  of  the  *Common wealth  or  its  branches,  would  be  received  in    ^^ 

1*1 1  ft 
payment  ;    whereupon,   such    execution    sliould    be    collected    and  *- 

replevied   agreeable   to   the   laws   then   in    force,  allowing  three  months' 

replevin  only.     But  if  any  execution  issued,  without  such  indorsement,  such 

execution   was  allowed   to   be   stayed   two   years,   on   giving  bond   with 

approved  security,  Ac.     2  Littell  and  Swigeri's  Digest,  459,  500,  §1,2. 

This  was  an  action  brought  in  March  1831,  in  the  circuit  court  of  Mer- 
cer circuit,  Kentucky,  by  the  bank  so  incorporated,  against  George  H. 
Briscoe  and  others,  to  recover  the  sum  of  $2048.37,  the  amount  of  a  prom- 
issory note  given  by  them  to  the  bank.  The  defendants  in  the  court  below 
the  plaintiffs  in  error,  pleaded,  in  substance,  that  the  note  sued  on  was  given 
in  renewal  of  another  note,  and  that,  of  a  preceding  one  ;  and  that  the  only 
consideration  given  for  the  original  note,  by  the  said  bank,  was  bills  of 
credit  issued  by  the  state  of  Kentucky,  through  and  by  means  of  the  said 
bank,  contrary  to  the  constitution  of  the  United  States.  To  the  pleas  of 
the  defendants,  the  plaintiffs  demurred,  and  the  circuit  court  sustained  the 
demurrers,  and  gave  judgment  against  the  defendants  for  the  amount  of 
the  note,  with  interest  and  costs.  The  defendants  appealed,  and  the  court 
of  appeals,  at  May  term  1832,  affirmed  the  judgment  of  the  circuit  court. 

The  court  of  appeals  being  the  highest  court  of  law  of  the  state  of  Ken- 
tacky,  in  which  a  decision  on  the  case  could  be  had,  and  there  being  drawn 
in  question  rights  attempted  to  be  derived  under  a  law  of  a  state,  impugned 
on  the  ground  of  its  repugnance  to  the  constitution  of  the  United  States, 
the  case  was  removed  from  the  court  of  appeals  of  Kentucky,  to  the  supremo 
court  of  the  United  States,  by  writ  of  error,  pursuant  to  the  provisions  of 
the  26th  section  of  the  judiciary  act  of  1789. 

For  the  plaintiffs  in  error,  three  points  were  insisted  on.  1.  That  the 
record  shows  a  proper  case  for  the  jurisdiction  of  this  court,  within  the  pro- 
visions of  the  26th  section  of  the  judiciary  jict  of  1789.  2.  That  the  act  of 
the  legislature  of  Kentucky  establishing  *the  Bank  of  the  Common-  r»|„^ 
wealth,  is  unconstitutional  and  void  ;  being  repugnant  to  the  provis-  ^ 
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ion  of  the  oonstitutioD  of  the  United  States,  which  declares  that  no  state 
shall  emit  bills  of  credit.  3.  That  the  Bank  of  the  Commonwealth  has  no 
right  to  recover  on  the  promissory  note  which  is  the  foundation  of  this  suit, 
because  the  consideration  was  illegal. 

The  case  was  argued  by  White  and  WiMe^  for  the  plaintiffs  in  error ; 
and  by  Hardin  and  Bibhy  for  the  defendant. 

The  opinion  of  the  court  was  given  on  this,  and  on  the  following  case, 
together. 

The  Mayob,  Aldbbmen  and  Commonalty  of  the  Cmr  of  New  Tokk, 

Plaintiffs,  v.  Geobge  Milk. 

Cbbtificats  of  Division  from  the  Circuit  Court  of  the  United  States  for 
the  Southern  District  of  New  York. 

The  plaintiffs  instituted  an  action  against  the  defendant,  George  Miln, 
in  the  circuit  court,  to  recover  certain  penalties  and  forfeitures  alleged  to 
have  been  incurred  by  him,  for  a  violation  of  the  provisions  of  an  act  of  the 
legislature  of  the  state  of  New  York,  entitled  "  an  act  concerning  passen- 
gers in  vessels  coming  to  the  port  of  New  York,"  passed  February  1 1th, 
1824,  by  which  it  was,  among  other  things,  enacted,  that  every  master  or 
commander  of  any  ship  or  other  vessel,  arriving  at  the  port  of  New  York, 
from  any  country  out  of  the  United  States,  or  from  any  other  of  the  United 
States  than  this  state,  shall,  within  twenty-four  hours  after  the  arrival  of 
such  ship  or  vessel  in  the  said  port,  make  a  report,  in  writing,  on  oath  or 
affirmation,  to  the  mayor  of  the  city  of  New  York,  or,  in  case  of  his  sickness 
or  absence,  to  the  recorder  of  the  said  city,  of  the  name,  place  of  birth,  and 
last  legal  settlement,  age  and  occupation  of  every  person  who  shall  have 
been  brought  as  a  passenger  in  such  bhip  or  vessel,  on  her  last  voyage  from 
*i2ll  **°7  country  out  of  the  United  States  into  the  port  of  New  York,  or 
^  any  of  the  United  States,  and  from  any  of  the  United  States,  other 
than  this  state,  to  the  city  of  New  York,  and  of  all  passengers  who  shall 
have  landed,  or  been  suffered  or  permitted  to  land  from  such  ship  or  vessel, 
at  any  place  during  such  her  last  voyage,  or  have  been  put  on  board,  or  suf- 
fered or  permitted  to  go  on  board  of  any  ot^er  ship  or  vessel,  with  the  inten- 
tion of  proceeding  to  the  said  city,  under  the  penalty  on  such  master  or  com- 
mander, and  the  owner  or  owners,  consignee  or  consignees  of  such  ship  or 
vessel,  severally  and  respectively,  of  seventy-five  dollars  for  every  person 
neglected  to  be  reported  as  aforesaid,  and  for  every  person  whose  name, 
place  of  birth,  and  last  legal  settlement,  age  and  condition,  or  either  or  any 
of  Buch  particulars,  shall  be  falsely  reported  as  aforesaid,  to  be  sued  for,  and 
recovered  as  hereinafter  provided.  And  further,  that  it  shall  be  lawful  for 
the  said  mayor,  or,  in  case  of  his  sickness  or  absence,  for  the  said  recorder, 
to  require,  by  a  short  indorsement  on  the  aforesaid  report,  every  such  master 
or  commander  of  any  ship  of  vessel  to  be  bound,  with  two  sufficient  sureties 
(to  be  approved  by  the  said  mayor  or  recorder),  to  the  mayor,  aldermen  an<l 
commonalty  of  the  city  of  New  York,  in  such  sum  as  the  said  mayor  or 
recorder  may  think  proper,  not  exceeding  three  hundred  dollars  for  each 
passenger  not  being  a  citizen  of  the  United  States,  to  indemnify,  and  save 
harmless,  the  said  mayor,  aldermen  and  commonalty,  and  the  overseers  of 
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the  poor  of  the  said  city,  and  their  successors,  for  all  and  every  expense  or 
change,  which  shall  or  may  be  incurred  by  them  for  the  maintenance  and 
support  of  every  such  person,  and  for  the  maintenance  and  support  of  the 
child  or  children  of  any  such  person  which  may  be  born  after  such  importa- 
tion, in  case  such  person,  or  any  such  child  or  children  shall,  at  any  time 
within  two  years  from  the  date  of  such  bond,  become  chargeable  to  the 
said  city  :  and  that  if  any  such  master  or  commander  shall  neglect  or  refuse 
to  give  such  bond  within  three  days  after  such  vessel  shall  have  so  arrived 
at  the  said  port  of  New  York,  every  such  master  or  commander,  and  the 
owner  or  owners,  consignee  or  consignees  of  such  ship  or  vessel,  severally 
and  respectively,  shall  be  subject  to  a  penalty  of  five  hundred  dollars  for 
each  and  every  person,  not  being  a  citizen  of  the  United  States,  for  whom 
the  mayor  or  recorder  shall  ^determine  that  bonds  should  have  been  r#-.Qo 
given  as  aforesaid,  to  be  sued  for  and  recovered  as  hereinafter  pro-  '- 
vided.  And  further,  that  all  and  singular  the  aforesaid  penalties  and  for- 
feitures shall  and  may  be  sued  for  and  recovered,  with  full  costs  of  suit,  by 
action  of  debt,  in  any  court  having  cognisance  thereof,  in  the  name  of  the 
said  mayor,  aldermen  and  commonalty. 

To  the  declaration  on  this  act  the  defendant  entered  a  demurrer,  and 
the  case  came  on  to  bo  argued  before  the  circuit  court.  The  judges  of  that 
court  were  divided  in  opinion  on  the  following  point,  presented  on  the  part 
of  the  defendant,  and  this  division  was  certified  to  the  supreme  court. 

"  That  the  act  of  the  legislature  of  the  state  of  New  York,  mentioned 
in  the  plaintifE's  declaration,  assumes  to  regulate  trade  and  commerce 
between  the  port  of  New  York  and  foreign  ports,  and  is  unconstitutional 
and  void." 

The  case  was  argued  by  Ogden^  for  the  plaintiffs  ;  and  by  JoneSy  for 
the  defendants. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court  in  this  and  the 
preceding  case. — The  practice  of  this  court  is,  not  (except  in  eases  of 
absolute  necessity)  to  deliver  any  judgment  in  cases  where  constitutional 
questions  are  involved,  unless  four  judges  concur  in  opinion,  thus  making 
the  decision  that  of  a  majority  of  the  whole  court.  In  the  present  cases, 
four  judges  do  not  concur  in  opinion  as  to  the  constitutional  questions  which 
have  been  argued.  The  court  therefore  direct  these  cases  to  be  re-argued  at 
the  next  term,  under  the  expectation  that  a  larger  number  of  the  judges 
may  then  be  present,  (a) 


(a)  Mr.  Justice  JomrsoN  and  Mr.  Justice  Dwall  were  absent,  when  these  cases 
wereaigued. 
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*  William  Yeaton,  Thomas  Vowell,  Jun.,  William  Brent,  Augushnb 

Newton  and  David  Reckets,  and  others,  Administrators  of  Wil- 
liam Newton,  and  others,  Appellants,  v.  David  Lenox  and  others, 
and  Elizabeth  Watson  and  Robert  J.  Taylor,  Administratrix 
and  Administrator  of  James  Wilson,  deceased. 

Second  appeal. — Parties  in  equity. — Joinder  of  causes  of  action. 

A  party  may,  after  an  appeal  has  been  discuBsed  for  informality,  if  within  five  years,  bring  up  the 

case  again. 
The  plaintiffs  united  severally  in  a  suit,  claiming  the  return  of  money  paid  by  them  on  distinct 

promissory  notes  given  to  the  defendants.     They  are  several  contracts,  having  no  connection 

with  each  other ;  these  parties  cannot  join  their  claims  in  the  same  bill. 
Several  creditors  may  not  unite  in  a  suit  to  attach  the  effects  of  an  absent  debtor ;  they  may  file 

tlieir  separate  claims,  and  be  allowed  payment  out  of  the  same  fund,  but  they  cannot  unite  in 

the  same  original  bill. 

Appeal  from  the  Circuit  Court  of  the  United  States  of  the  district  of 
Columbia,  and  county  of  Alexandria. 

At  an  early  day  in  the  term,  Coxe^  as  counsel  for  the  appellees,  moved 
to  dismiss  the  case,  as  he  alleged  it  had  been  already  twice  discussed  by  the 
court,  7  Pet.  220.     JSwann  and  A^ecUe  opposed  the  motion. 

The  case  was  dismissed  at  a  prior  term  of  the  court,  for  want  of  an 
appeal  bond.  There  had  been  but  one  appeal  prior  to  the  present,  which 
was  entered  in  1833.  The  counsel  for  the  appellants  were  now  prepared  to 
proeeed  with  the  argument.  It  is  not  admitted,  that  a  previous  irregular 
appeal  prevents  another,  unless  the  five  years  allowed  by  law  for  an  appeal 
have  expired.  The  record  of  the  former  appeal  was  not  filed  in  the  time 
required  by  the  rules  of  the  court ;  and  after  it  was  dismissed,  the  appel- 
lants went  into  the  circuit  court  of  the  county  of  Alexandria,  and  prayed 
for  this  appeal,  which  was  granted  ;  and  now  all  the  requisites  of  the  law 
and  of  the  rules  of  court  have  been  fully  complied  with.  While  it  is 
admitted,  that  after  an  appeal,  the  appellees,  on  the  omission  of  the  appel- 

♦  lOAi  ^^^^^  ^^  ^^  ^^>  ™*y  ^^®  ^^®  record,  have  it  opened,  and  pray  to  have 

^  *it  dismissed,  and  thus  finaMy  disposed  of,  and  preclude  a  second 
appeal  ;  yet  this  has  not  been  done,  and  the  action  of  the  court  in  the  case, 
when  formerly  before  it,  has  not  such  effect. 

The  Court  refused  the  motion. — ^A  party  may,  after  an  appeal  has  been 
dismissed  for  informality,  if  within  five  years,  bring  up  the  case  again. 

The  case  came  on  afterwards  for  argument :  Swann  B,nd  Neale^  for  the 
appellants ;  and  CoxCy  for  the  appellees.  The  court  gave  no  opinion  on 
the  questions  of  law  submitted  in  the  argument,  but  dismissed  the  case  for 
informality  in  the  institution  of  the  suit.  The  arguments  of  counsel  are, 
therefore,  omitted. 

Masshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — ^The  plaintiffs, 
with  several  other  persons,  had,  previous  to  the  year  1 804,  associated  with 
each  other,  under  the  name  of  the  Marine  Insurance  Association  of  Alexan- 
dria, for  the  purpose  of  making  insurances  on  vessels  and  cargoes,  against 
sea  rbks.     On  the  26th  day  of  June  1804,  James  Wilson  obtained  an  insur- 
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ance  on  the  Governor  Strong,  on  a  voyage  from  Norfolk  to  Liverpool,  to 
the  amount  of  $10,000.  The  policy  is  inserted  on  the  record.  It  is  not  a 
joint  contract  made  by  the  association  as  a  company,  but  by  each  for  him- 
self. Each  subscribes  the  sum  for  which  he  becomes  responsible.  James 
Wilson  had  purchased  the  Governor  Strong  from  Alexander  Henderson  A 
Co.,  and  appears  to  have  indorsed  their  notes  in  the  Bank  of  the  United 
States.  After  his  death,  his  representatives,  in  September  or  October  1805, 
made  a  transfer  of  the  vessel  to  the  bank,  for  the  security  of  that  debt. 

Some  time  after  the  vessel  had  sailed,  intelligence  was  received  of  injury 
sustained  by  the  Governor  Strong,  and  Wilson  claimed  from  the  insurers  a 
considerable  sum  on  that  account,  informing  them,  at  the  same  time,  that 
the  money  belonged  to  the  bank.  Although  the  insurers  were  not  satisfied 
of  their  liability,  they  agreed  to  advance  their  several  notes,  dated  the  25th 
May  1805,  to  the  said  Wilson,  payable  sixty  days  after  date,  at  the  office  of 
discount  and  deposit,  Washington.  The  *bill  charges, 'that  these  ,^ 
notes  were  advanced,  on  condition  that  the  money  should  be  returned  ■-  *^ 
to  them  by  the  bank,  should  it  afterwards  appear  that  they  were  not  liable 
for  the  partial  loss  sustained  by  the  Governor  Strong,  and  that  this  agree- 
ment was  communicated  to  the  bank.  These  notes  were  passed  to  the  bank, 
and  paid  by  the  several  makers,  when  due. 

In  a  suit  afterwards  brought  on  the  policy,  for  the  benefit  of  the  bank,  it 
was  determined,  that  the  underwriters  were  not  liable  for  the  loss  sustained 
by  the  Governor  Strong ;  after  which,  application  was  made  for  the  return 
of  the  money  paid  on  the  notes  given  to  Wilson,  which  the  bank  refused, 
alleging,  that  the  money  had  been  paid  absolutely  on  account  of  the  debts 
due  from  Alexander  Henderson  &  Co.  The  charter  of  the  bank  having 
expired,  and  its  affairs  being  committed  to  trustees,  the  makers  of  the 
several  notes  which  have  been  stated,  united  in  this  suit  against  the  trustees. 
As  they  were  non-residents  of  the  district,  their  property  was  attached  in 
the  hands  of  the  debtors  of  the  bank,  who  were  also  made  defendants. 

James  Davidson  afterwards  undertook  to  perform  the  decree  of  the  court, 
and  the  attachment  was  discharged.  At  a  subsequent  term,  Davidson  was, 
by  consent,  made  a  defendant,  and  his  answer  was  received  as  an  answer  for 
the  trustees.  He  says,  that  in  January  1806,  the  bank  received  promissory 
notes  from  James  Wilson,  executed  to  the  plaintiffs  severally,  amounting  to 
$2124.04,  to  be  placed,  when  paid,  to  the  credit  of  Alexander  Henderson  & 
Co.,  on  account  of  a  loss  by  the  underwriters.  Should  the  underwriters  not 
be  liable,  the  notes  were  to  be  returned,  if  unpaid  ;  if  paid,  the  money  was 
to  be  refunded.  These  notes,  not  being  paid,  were  returned.  lie  admits,  that 
the  notes  mentioned  in  the  bill,  were  deposited,  on  the  30th  of  May  1 805,  to 
go,  when  paid,  to  the  credit  of  Alexander  Henderson  &  Co.,  but  has  no 
recollection  of  any  condition  respecting  their  return.  An  amended  bill  was 
filed,  in  which  the  said  Davidson  was  again  required  to  answer  more  pre- 
cisely respecting  the  transaction  ;  to  say,  whether  he  was  not,  at  the  time, 
cashier  of  the  office  at  Washington ;  to  state  in  what  way  the  notes  were 
deposited  in  bank,  on  the  30th  of  May  1805  ;  were  they  sent  in  a  letter?  if 
so,  the  defendant  was  ^required  to  produce  it,  or  a  copy  of  it,  and  r^^,^^ 
the  entry  made  on  the  books  of  the  bank  in  relation  to  the  said  notes.   *- 

The  answer  of  Davidson  refers  to  his  former  answer  respecting  the 
notes  deposited  on  the  dOth  of  May  1805^  and  says,  that  he  has  no  other 
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information  than  is  here  given.  He  does  not  recollect  in  what  manner  the 
notes  were  transmitted,  nor  whether  they  were  accompanied  by  any  letter. 
"  No  such  letter  is  now  in  his  possession.  No  entry  was  made  in  the  books 
of  the  bank  in  relation  to  said  notes,  except  that  they  were  to  go,  when 
paid,  to  the  credit  of  Alexander  Henderson  &  Co.,  to  whose  credit  such  of 
them  as  were  paid  were  carried."  The  entry  on  the  bank-books  is  made  an 
exhibit,  and  is  as  stated  in  the  answer  of  Davidson. 

A  correspondence  which  took  place  on  this  subject,  with  the  then  pre- 
sident of  the  office  of  the  bank  at  Washington,  is  contained  in  the  record^ 
and  some  testimony  was  taken  by  the  plaintiffs.  The  letters  and  the  depo 
sitions  furnish  strong  presumptive  evidence,  that  if  the  bank  supposed  the 
notes  to  be  paid  absolutely  on  account  of  the  debt  due  from  Alexander 
Henderson  A  Co.,  the  makers  supposed  them  to  be  paid  conditionally,  and 
that  the  money  was  to  be  refunded,  should  they  not  be  held  responsible  for 
the  partial  loss  sustained  by  the  Governor  Strong.  On  a  hearing,  the  bill 
was  dismissed,  with  costs,  and  the  plaintifEs  appealed  to  this  court. 

Whatever  might  be  the  condition  on  which  the  plaintiffs  delivered  their 
notes  to  Wilson,  the  bank  cannot  be  affected  by  it,  unless  it  was  communi- 
cated to  the  office.  The  testimony,  that  it  was  communicated,  had  great 
plausibility,  but  when  it  is  recollected,  that  the  deposit  of  January  1806, 
might  be  confounded  with  that  of  May  1805,  we  are  not  satisfied,  that  the 
testimony  ought  to  countervail  the  answer  of  the  cashier,  and  the  entry  on 
the  books  of  the  bank.  We  are,  however,  relieved  from  the  difficulty  of 
deciding  on  a  doubtful  fact,  by  an  objection  taken  by  the  appellees,  to  the 
action. 

The  plaintiffs  who  unite  in  this  suit,  claim  the  return  of  money  paid  by 
them,  severally,  on  distinct  promissory  notes.  They  are  several  contracts, 
having  no  connection  with  each  other.  These  parties  cannot,  we  think,  join 
their  claims  in  the  same  bill.  *The  appellants  contend,  that  several 
-•  creditors  may  unite  in  a  suit  to  attach  the  debts  of  an  absent  debtor. 
We  do  not  think  so.  They  may  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  cannot  unite  in  the  same  original  bill. 
The  decree  of  the  circuit  court  is  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Alexandria,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  decreed  by  this  court,  that  the  decree 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed, 
with  costs. 
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£iU  of  review, — Suits  against  infants. — Sales  of  decedent^  estates. 

The  Bank  of  the  United  States  and  others,  under  the  authority  of  the  act  of  the  legislature  of 
Maryland,  pnssed  in  the  year  1785,  entitled  an  act  for  enlarging  the  powers  of  the  **  high 
court  of  chancery,**  under  which  the  real  estates  of  persons,  descending  to  minors  and  persons 
non  compw  mentis^  where  authorized  to  be  sold  for  the  debts  of  the  ancestor,  proceeded 
against  the  real  estate  of  A.  R.,  for  debts  due  by  him;  and  in  1826,  the  estate  was  sold  by 
a  decree  of  the  circuit  court  of  the  district  of  Columbia,  exercising  chancery  jurisdiction ;  after- 
wards, in  1828,  some  of  the  infant  heirs  of  A.  R.,  by  their  next  friend,  filed  a  bill  of  review 
against  the  administrator  of  A.  R..  the  purchaser  of  his  real  estate,  and  others,  stating  vari- 
ous errors  in  the  original  suit  and  in  the  decree  of  the  court,  and  prayed  that  the  same 
should  be  reversed :  Jleid^  that  a  bill  of  review  could  be  sustained  in  the  case. 

From  the  language  of  the  fifth  section  of  the  act,  some  doubt  was  entertained,  whether  the  act 
conferred  a  personal  power  on  the  chancellor,  or  was  to  be  construed  as  an  extension  of  the 
jurisdiction  of  the  court ;  if  the  former,  it  was  supposed,  that  a  bill  of  review  would  not  lie  to 
a  decree  made  in  execution  of  the  power.  On  inquiry,  however,  the  court  are  satisfied,  that  in 
Maryland,  the  act  has  been  construed  as  an  enlargement  of  jurisdiction,  and  that  decrees  for  sell- 
ing the  lands  of  minors  and  lunatics,  in  the  cases  prescribed  by  it,  h»ve  been  treated,  by  the 
court  of  appeals  of  that  state,  as  the  exercise  of  other  equity  powers. 

In  all  suits  brought  against  infants,  whom  the  law  supposes  to  be  incapable  of  understanding  and 
managing  their  own  affairs,  the  duty  of  watching  over  their  interests,  devolves,  in  a  considerable 
degree,  upon  the  court ;  they  defend  by  guardian  to  be  appointed  by  the  court,  who  is  usually 
the  nearest  relation,  not  concerned,  in  point  of  interest,  in  the  matter  in  question.  It  is  not 
error,  but  it  is  calculated  to  awaken  attention,  that,  in  this  case,  though  the  infants,  as  the 
record  shows,  had  parents  living,  a  person  not  appearing,  from  his  name,  or  shown  on  the  record, 
to  be  connected  with  them,  was  appointed  their  guardian  ad  litem. 

The  answer  of  the  infant  defendants,  in  the  original  proceeding,  was  signed  by  their  guardian,  but 
not  sworn  to ;  it  consented  to  the  decree  for  which  the  bill  prayed ;  and  without  any  Ocher 
evidence,  the  court  proceeded  to  decree  a  sale  of  their  lands.  This  is  entirely  erroneous ;  the 
statute  under  which  the  court  acted  authorizes  a  sale  of  the  real  estate,  only  where  the  per- 
sonal estate  shall  be  insufficient  for  the  payment  of  debts,  when  the  justice  of  the  claims  shall 
be  fully  established,  and  when,  upon  consideration  of  all  circumstances,  it  shall  appear  to  the 
chancellor  to  be  just  and  proper,  that  such  debts  should  be  paid  by  a  sale  of  the  real  estate ; 
independent  of  these  special  requisitions  of  the  act,  it  would  be  obviously  the  duty  of  the  court, 
particularly  in  the  case  of  infants,  to  be  satisfied  on  these  points. 

The  insufficiency  of  the  personal  estate  of  A.  R.  to  pay  his  debts,  was  stated  in  the  r«too 
answer  of  bis  administrator,  but  was  not  proved ;  and  was  admitted  in  that  of  the  guar-  ^ 
dian  of  the  infants,  but  his  answer  was  not  on  oath ;  and  if  it  was,  the  court  ought  to  have 
been  otherwise  satisfied  of  the  fact 

The  justice  of  the  claims  made  by  the  complainants  in  the  original  proceeding,  was  not  established 
otherwise  than  by  the  acknowledgment  of  the  infant  defendants,  in  their  answer,  that,  "  accord- 
ing to  the  belief  and  knowledge  of  their  guardian,  they  are,  as  alleged  in  said  bill,  respectively 
due."  The  court  ought  not  to  have  acted  on  this  admission  ;  the  infants  were  incapable  of 
making  it,  and  the  acknowledgment  of  the  guardian,  not  on  oath,  was  totally  insufficient ;  the 
court  ought  to  have  required  satisfactory  proof  of  the  justice  of  the  claims,  and  to  have  estab- 
lished such  as  were  just,  before  proceeding  to  sell  the  real  estate. 

There  was  error  in  the  original  proceedings  in  ordering  the  sale  of  the  real  estate  of  A.  R.  for  the 
payment  of  his  debts,  before  the  amount  of  the  debts  was  judicially  ascertained  by  the  report 
of  an  auditor. 

The  eighth  section  of  the  law  which  authorizes  the  sale  of  real  estate  descending  to  minors,  enacts, 
"that  all  sales  made  by  the  authority  of  the  chancellor,  under  this  act,  shall  be  notified  to  and 
confirmed  by  the  chancellor,  before  any  conveyance  of  the  property  shall  bo  made."  This  pro- 
yision  was  totally  disregarded  ;  the  sale  was  never  confirmed  by  the  court ;  yet  the  conveyance 
was  made.  It  is  a  fatal  error  in  the  decree,  that  it  directs  the  conveyance  to  be  made  on  the 
payment  of  the  purchase-money,  without  directing  that  the  sale  shall  first  '*  be  notified  to,  and 
approved  by,"  the  court. 

8  Pet.— 6  81 
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The  conveyances  of  the  real  estate,  made  under  the  original  proceeding,  were  properly  set  aside 
by  the  decree  of  the  court  below ;  the  relief  would  be  very  impcrfci^t,  if,  on  the  reversal  of  a 
decree,  the  party  could,  under  no  circumstances,  be  restored  to  the  property  which  had  been 
improperly  and  irregularly  taken  from  him. 

Appeal  from  the  Circuit  Court  of  the  District  of  Columbia,  and  county 
of  Washington. 

The  appellees  filed  their  bill  of  complaint  in  the  circuit  court,  in  the 
nature  of  a  bill  of  review,  against  the  appellants,  in  which  they  set  forth, 
that  in  the  year  1825,  the  appellants  filed  their  bill  against  the  complainants 
and  others,  as  heirs-at-law  of  Abner  Ritchie,  deceased,  under  the  act  of 
assembly  of  Maryland  of  1785,  ch.  72,  §  6,  alleging  themselves  to  be  the 
creditors  of  said  Abner  Ritchie  in  the  several  sums  of  money  mentioned  in 
said  bill ;  that  John  T.  Ritchie,  son  of  said  Abner,  and  one  of  said  defend- 
ants, had  obtained  letters  of  administration  upon  the  estate  of  said  Abner  ; 
that  complainants  had  frequently  applied  to  him  for  the  payment  of  their 
debts,  which  he  refused  ;  saying,  that  he  had  not  assets  of  the  said  estate 
^  ^  to  pay  them,  or  any  peart  thereof,  and  that  said  ''^ Abner  had  died 
-I  without  leaving  personal  estate  to  discharge  the  debts  due  by  him  ; 
that  said  Abner  died  possessed  of  real  estate  described  in  an  exhibit  filed 
therewith,  and  that  the  defendants  were  the  heirs  at-law  of  the  said  Abner, 
and  prayed  process,  Ac,  against  them.  The  bill  of  review  proceeded  to 
aver,  that  said  process  did  accordingly  issue,  and  that  before  said  these  com- 
plainants appeared  to  the  same,  an  order  was  obtained  by  the  solicitor  for 
the  then  complainants,  appointing  Thomas  Turner  guardian,  to  appear  and 
answer  for  them  ;  that  this  order  was  obtained  without  their  knowledge  or 
approbation,  and  without  it  having  been  made  to  appear,  that  the  said  par- 
ties were  infants,  and  without  it  appearing  by  the  terms  of  the  said  order, 
that  Turner  was  appointed  guardian  for  these  parties  ;  that  said  Turner 
did,  however,  appear  for  them  as  their  guardian,  and  filed  an  answer  for 
these  complainants,  admitting  the  truth  of  all  the  allegations  in  the  bill  ; 
that  said  bill  was  not  on  the  oath  of  said  pretended  guardian,  as  was  usual. 
They  further  stated,  that  John  T.  Ritchie,  sen.,  filed  his  answer  to  said  bill, 
and  alleging,  that  he  himself  was  a  large  creditor  of  deceased,  suggested  a 
reference  of  the  various  claims  to  an  auditor.  That  in  the  year  1826,  B.  L. 
Lear,  solicitor  for  said  complainants,  and  T.  Swann,  also  solicitor  of  said 
court,  misled  by  some  person  or  persons,  entered  into  an  agreement  to  set 
the  cause  for  hearing,  and  did  consent  that  a  decree  should  pass,  and  which 
was  passed  by  said  court,  decreeing  that  said  real  estate  should  be  sold,  and 
that  trustees  should  convey  the  same,  and  that  these  parties,  on  their  arrival 
at  age,  should  release  to  the  purchasers  all  their  title  to  the  same.  That 
said  sale  was  accordingly  made,  and  said  T.  Ritchie,  sen.,  became  the  pur- 
chaser, and  had  received  a  conveyance.  The  parties  averred,  that  Mr. 
Swann  had  no  authority  to  appear  for  them,  or  to  enter  into  any  consent  or 
agreement  on  their  behalf,  or  that  any  decree  should  be  entered  against 
them  ;  and  that  said  proceedings  were  had  without  'their  knowledge  or 
assent,  and  had  never  been  acquiesced  in  ;  that  their  friends  and  natural 
guardians  were  overlooked  and  unconsulted.  That  they  were  aggrieved 
by  said  decree,  and  ought  not  to  be  bound  thereby  ;  that  they  ought 
not  to  convey  their  estate  as  by  the  decree  is  directed  ;  that  said  decree 
was  erroneous,  and  ought  to  be  reversed  ;  and  assigned  several  errors : 
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*1.  There  was  no  allegation  in  the  hill  or  evidence  filed  n  the  case,  that 
Abner  Ritchie  died  without  leaving  personal  estate  sufficient  to  pay  his 
debts.  2.  That  there  was  no  allegation  or  evidence  that  his  real  estate 
descended  to  a  minor.  3.  That  said  decree  was  made  without  any  legal  or 
sufficient  answer  by  the  complainants,  and  without  the  several  matters  con- 
tained in  the  bill  being  taken  pro  confesao  against  them.  4.  That  there  was 
neither  allegation  nor  proof,  that  either  of  said  defendants  was  a  minor,  and 
incapable  of  answering  without  a  guardian.  5.  That  the  court  appointed  a 
guardian  ad  litem,  without  naming  the  infant  defendants,  or  causing  them 
to  be  brought  into  court  to  have  a  guardian  appointed,  and  without  any 
averment  or  proof  that  either  of  them  was  a  minor.  6.  That  the  order 
appointing  a  guardian  was  vague,  uncertain  and  void.  7.  That  the  answer 
of  Turner,  professing  to  be  a  guardian,  <fec.,  not  being  under  oath,  was 
insufficient  and  void.  8.  That  said  decree  purported  to  be  by  consent, 
whereas,  it  appeared,  that  the  complainants  never  appeared  to  said  suit,  in 
person  or  by  guardian,  and  therefore,  never  could  have  assented,  and  could 
not,  as  minors,  be  bound  by  the  consent  of  an  attorney.  9.  That  there  was 
not  sufficient  matter  alleged  in  the  bill  to  sustain  the  decree,  if  the  parties 
had  been  competent  to  assent,  and  had  assented.  10.  Because  the  decree, 
contrary  to  right  and  equity,  and  the  uniform  rule  and  practice  of  the  court, 
directed  the  trustee  to  convey,  without  a  ratification  of  his  sale.  11.  Because 
the  decree  was  an  absolute  one,  without  giving  complainants  a  day  after 
they  should  arrive  at  age,  to  show  cause  against  the  decree.  The  bill  then 
averred  the  death  of  Henry  Carbery,  one  of  the  complainants  in  the  first 
bill,  about  three  years  before  the  filing  of  said  bill,  and  prayed  a  review  and 
reversal,  &o. 

Several  of  the  defendants  appeared,  and  disclaiming  any  interest,  Ac, 
assented  to  the  review  and  reversal.  John  T.  Ritchie  answered,  averring 
the  correctness  of  the  proceeding,  and  prayed  a  confirmation  of  what  had 
been  done.  ♦The  Bank  of  the  United  States,  and  Union  Bank  of  r*^«o 
Georgetown,  answering,  admitted  that  the  original  bill  was  filed  as  ^ 
stated,  and  required  proof  of  the  further  allegation  of  the  complainants ; 
they  averred  the  sufficiency  and  correctness  of  the  former  proceedings,  and 
denied  that  there  was  any  sufficient  cause  for  a  review,  &g. 

The  circuit  court  decreed  a  reversal  of  the  original  decree,  and  annulled 
all  the  proceedings  had  under  it,  declaring  the  parties  to  be  restored  to  their 
original  rights.  The  proceedings  in  the  former  case  constituted  the  only 
evidence  in  the  case  of  the  review. 

For  the  appellants,  it  was  contended :  1.  That  no  decree  could  be  set  aside 
or  reversed  on  a  bill  of  review,  for  any  reason  not  appearing  on  the  face  of 
the  decree  itself,  whereas,  most  of  the  objections  here  urged,  were  dehorsihe 
decree.  2.  Because  such  of  the  reasons  as  were  alleged  to  appear  on  the  face 
of  the  decree  itself,  were  wholly  insufficient.  3.  Because  a  bill  of  review 
will  lie  only  where  the  original  decree,  of  which  complaint  is  made,  has  been 
fully  executed  by  the  party  complainant  ;  whereas,  the  contrary  is  appar- 
ent on  the  face  of  the  bill  of  review.  4.  Because  the  decree  of  reversal 
transcended  the  power  of  the  court,  and  extended  further  than  the  court 
had  jurisd  lotion  to  decree.  5.  Because  it  was  in  other  respects  inequitable 
and  iflegal. 
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The  case  was  argued  by  Coxe^  for  the  appellants  ;  and  by  Marbury^  for 
the  appellees, 

Coocey  for  the  appellants. — ^The  appellees  filed  their  bill  of  review  in  the 
circnit  court,  for  the  purpose  of  reversing  a  decree  of  that  court,  passed 
several  years  since.  Various  grounds  of  reversal  are  assigned,  as  well  in 
the  proceedings,  as  in  the  decree ;  and  many  allegations  are  introduced, 
which  are  wholly  irrelevant  in  a  bill  of  review,  and  which  are  unsupported 
by  any  testimony.  They  would,  in  an  English  court  of  chancery,  be  deemed 
♦is^l  scandalous  and  impertinent.  *The  circuit  court  reversed  they  former 
-*  decree,  and  from  this  judgement  the  parties  aggrieved  have  entered 
this  appeal.     It  will  be  contended: — 

That  among  all  the  grounds  assigned  for  the  reversal  of  the  original 
decree,  none  are  to  be  regarded,  excepting  those  which  point  out  error  on 
the  face  of  the  decrc^e  itself.  Error  in  the  proceedings,  in  the  want  of  con- 
formity of  the  decree  to  the  evidence,  ought  to  be  taken  advantage  of, 
either  by  petition  for  a  rehearing,  or  by  appeal  ;  and  where  the  original 
proceedings  are  infected  with  fraud,  an  original  bill  lies  to  vacate  them  on 
that  ground.  But  the  peculiar  and  appropriate  object  of  a  bill  of  review 
is,  to  obtain  a  reversal  for  some  defect,  apparent  on  the  face  of  the  decree, 
or  for  some  caase  arising  or  discovered  since  the  date  of  the  decree. 

It  is  urged,  however,  that  the  chancery  practice  of  Maryland  varies 
essentially  from  that  of  England  ;  it  not  being  customary  here  to  introduce 
into  the  decree,  the  matters  upon  which  it  is  based.  Certainly,  a  somewhat 
looser  practice  has  prevailed,  ihan  is  known  in  the  English  courts  ;  but  the 
legal  result  contended  for,  cannot  fiow  from  it.  The  character  of  the  bill 
of  review  is  still  the  same ;  and  there  is  no  precedent  or  dictum  by  any 
Maryland  chancellor  sustaining  the  ground  relied  upon. 

The  party  aggrieved  is  not  without  remedy  ;  be  has  his  appeal,  he  may 
have  a  rehearing  ;  but  it  is  no  legitimate  conclusion,  from  the  fact  that  we 
have  introduced  a  looser  practice,  that  the  whole  nature,  object  and  design 
of  the  bill  of  review,  shall,  therefore,  be  changed.  The  case  1  Har.  &  Gill 
39:),  424,  shows,  that  in  Maryland,  the  English  rule  still  prevails.  This  view 
of  the  character  of  this  proceeding,  dispenses  with  the  necessity  for  exam- 
ining in  detail,  the  reasons  assigned  for  a  reversal  of  the  original  decree,  or 
for  showing  upon  what  slender  foundation,  either  of  fact  or  law,  they 
rest. 

The  last  four  are  all  that  purport  to  come  within  the  legitimate  scope  of 
a  bill  or  review.  8.  The  decree  purports  to  be  by  consent ;  whereas,  it 
appears  that  these  complaints  never  appeared  to  the  suit.  Here  again,  we 
are  required  to  examine  the  previous  prodeediugs,  to  determine  the  validity 
of  the  objection.  The  proceedings  show  that  Mr.  Turner,  a  highly 
*i^4l  I'^sp^c^^^l^  ^gentleman,  acted  as  guardian  ;  that  Mr.  Swann  acted  as 
"*  counsel.  In  this  summary  way,  the  validity  of  their  authority  and 
acts  cannot  be  questioned.  9.  That  there  is  not  sufficient  matter  alleged  in 
the  bill  to  sustain  the  decree.  Here  again,  we  are  driven  to  the  previous 
proceedings,  which  cannot  be  done  on  a  bill  of  review.  10.  Because  the 
decree  directs  the  trustee  to  convey,  without  a  previous  ratification  of  his 
proceedings.  This  may  be  unusual  ;  but  it  is  neither  contrary  to  equity  or 
justice  ;  it  is  a  matter  clearly  within  the  discretion  of  the  court.  12  Johns. 
84 
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621,  628.  The  act  of  1785,  ch.  72,  §  8,  is  merely  directory  to  the  chancellor, 
and  may  be  waived  by  consent.  11.  Because  the  decree  does  not,  on  its 
face,  give  complainants  a  day  in  court.  In  general,  it  may  be  admitted, 
that  this  should  constitute  part  of  the  decree  ;  but  that  rule  never  has  pre- 
vailed, when  the  decree  directs  a  sale.  Booth  v.  Ricky  1  Vcrn.  2'J5.  If 
there  be  any  error  in  this,  it  is  one  of  mere  surplusage,  directing  the  infant 
to  convey,  when  he  comes  of  age,  which  may  be  erased  from  the  decree,  as 
snpei'fluous.  Even  according  to  the  strictest  rules  of  the  English  chancery, 
this  being  a  decree  for  a  sale,  it  was  not  necessary  to  give  the  infants  a 
day  in  court.  This,  however,  is  a  statutory  proceeding  under  the  laws  of 
Maryland.  The  act  of  1785,  ch.  72,  §  8,  confers  the  general  authority,  but 
gives  no  day  in  court  to  infants.  The  act  of  1799,  ch.  78,  §  A,  gives  a  day 
to  infants,  against  whom  such  decree  may  be  had,  if  they  are  non-resi- 
dents. 

This  decree  having  been  obtained  by  consent,  cannot  be  made  the  subject 
of  a  review.  12  Johns.  621  ;  AmbL  229,  634,  636  ;  1  Harr.  Ch.  142,  143. 
The  facts  must  be  admitted,  as  stated  in  the  decree. 

Marhury^  for  the  appellees. — The  object  of  this  appeal  is,  to  reverse  a 
decree  of  the  circuit  court,  on  a  bill  of  review,  tiled  by  the  appellees,  to  annul 
a  preceding  decree  of  that  court,  directing  the  sale  of  the  real  estate  of  Abner 
Ritchie,  the  father  of  the  appellees,  who  are  minors,  on  an  alleged  deficiency 
of  his  personal  assets — a  proceeding  authorized  by  an  act  of  assembly  of 
Maryland,  passed  *in  the  year  1786,  ch.  72,  and  now  in  force  in  this  r^ioc 
district.  The  bill  embodies  the  exceptions  to  the  original  decree,  *■ 
some  of  which  appear  on  its  face  ;  others  are  dehors  the  decree,  and  can  be 
detected  only  by  reference  to  the  pleadings  in  the  original  cause. 

It  has  been  objected  by  the  counsel  for  the  appellants,  that  on  a  bill  of 
review,  filed  for  error  in  the  decree,  nothing  but  the  decree  can  be  read,  and 
no  objection  can  be  taken,  unless  the  error  appear  in  the  body  of  the  decree  ; 
that  it  is  not  allowable  to  look  into  the  pleadings  or  the  evidence,  except  so 
far  as  the  decree  may  recite  them.  There  can  be  no  doubt,  that  such  is  the  rule 
in  the  English  court  of  chancery,  founded  upon  an  early  ordinance,  established 
with  reference  to  the  mode  of  preparing  the  decree  in  that  country.  If, 
however,  the  rule  be  rigidly  applied  to  the  practice  of  the  courts  in  the 
United  States,  it  will  amount  to  an  abolition,  in  those  courts,  of  the  mode 
of  relief  by  bill  of  review,  except  in  cases  where  there  has  been  newly-dis- 
covered evidence.  In  the  English  courts,  the  substance  of  the  pleadings, 
and  such  facts  as  the  court  allows  to  have  been  proved,  are  recited  in  the 
decree,  as  the  basis  of  the  court's  judgment ;  but  in  our  courts,  the  decree 
contains  no  such  recital ;  it  is  a  simple  declaration  of  the  court's  judgment 
or  order  in  the  case,  referring  to  the  proceedings — it  is  only  by  reference  to 
those  proceedings,  that  any  error,  which  may  exist  in  the  decree,  can  be 
detected  and  exposed. 

The  new  practice,  which  is  believed  to  be  universal  in  this  country,  in 
framing  the  decree,  requires  a  corresponding  change  in  the  rule  relating  to 
bills  of  review,  by  which  the  plaintiff  should  be  permitted  to  look  into  the 
proceedings,  and  not  be  confined  to  the  face  of  the  decree  ;  and  it  is  believed, 
that  it  was  with  reference  to  this  diversity,  that  the  court  of  appeals  of 
Maryland,  in  delivering  their  opinion  in  the  ease  of  SoUingaworth  v.  Jfc- 
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DoncUdy  2  Har.  &»  Johns.  287,  which  was  on  a  bill  of  review,  say,  '^  nothing 
appears  on  the  face  of  the  proceeding,  to  show  error  in  the  decree."  There 
are  several  English  cases  to  justify  the  adoption  of  such  new  rule  ;  \iz.,  that 
the  plaintiff,  in  a  bill  of  review,  should  not  be  concluded  by  the  omission  of 
^^„^-|  the  officer,  whose  duty  it  *was  to  prepare  the  decree,  to  make  the  pro- 
-'  per  recitals.  1  Vern.  214-10 ;  2  Cas.  Chan.  161. 

A  doubt  has  been  suggested,  whether  a  bill  of  review  can  be  maintained 
when  the  plaintiff  has  the  right  of  appeal,  and  the  period  within  which  such 
appeal  should  be  taken,  has  been  limited  by  law.  This  suggestion  is  founded 
upon  the  idea,  that  the  law  limiting  the  appeal,  is  a  virtual  repeal  of  the 
remedy  by  bill  of  review.  This  remedy,  by  review  in  the  court  where  the 
error  was  made,  has  its  origin  in  an  ancient  ordinance  or  rule  of  practice — 
has  become  the  law  of  the  court  and  of  the  land,  to  which  suitors  may,  of 
right,  resort ;  and  ought  not  to  be  put  aside,  or  repealed  by  implication  ;  but 
if  consistent  with  subsequent  enactments,  should  be  allowed  to  remain. 
Hitherto,  it  has  been  considered  as  existing,  notwithstanding  the  limitation 
of  the  period  of  appeal  in  Maryland.  2  Har.  &  Johns.  2.37  ;  1  Gill  &  Johns. 
398  ;  10  Wheat.  149.  The  rule  which  requires  the  performance  of  the  decree 
by  the  plaintiff,  before  tiling  his  bill  of  review,  will  always  efFectually  pre- 
vent a  resort  to  this  remedy,  merely  for  delay. 

There  would  seem  to  be  nothing  in  the  objection,  that  as  the  statute 
which  confers  on  the  court  jurisdiction  in  the  original  case,  is  silent  as  to 
this  remedy,  that,  therefore,  there  can  be  no  review  by  the  court  of  its 
decree  ;  the  statute  places  the  subject  within  the  control  of  the  court,  to  bo 
dealt  with  according  to  its  usages  and  practice  ;  not  so  with  the  bankrupt 
laws,  which  have  been  referred  to  ;  they  prescribe  the  mode  of  proceeding, 
and  exclude  the  idea  of  the  application  of  the  ordinary  practice  of  the  chan- 
cery court  in  their  administration. 

There  is  one  other  preliminary  objection.  It  is  said,  that  as  the  original 
decree  was  made  by  consent  of  the  appellees,  and  so  indorsed  by  their  attor- 
ney, that  they  are  estopped  thereby  ;  and  canrtot  object,  even  if  errors  bo 
apparent  on  the  face  of  the  decree.  The  defendants  in  the  original  cause, 
the  appellees  in  this,  were  minors — ^as  such,  they  could  not  appear  and  defend 
the  cause  by  an  attorney.  An  infant  can  appear  by  guardian  only,  who  is 
appointed  by  the  court.  Coop.  Eq.  PI.  109.  The  answer  of  an  infant  by 
his  guardian,  and  the  admissions  contained  in  it,  are  not  binding  on  him. 
Coop.  Eq.  PI.  324.  Lord  Hardwickb  held,  that  an  infant  could  admit 
♦i<i'7l  "^^^^°S'  2  *Atk.  377.  The  court  will  not  conclude  an  infant,  or 
^  make  an  absolute  decree  against  him,  though  by  his  own  consent,  or 
the  consent  of  his  parents,  except  in  some  special  cases.  7  Johns.  581,  593; 
Cur.  Cane.  466  ;  1  Desauss.  158. 

If  it  were  admitted,  that  an  unexceptionable  decree,  whether  made  on 
proof  in  the  cause,  or  by  consent  of  parties,  being  the  act  of  a  competent 
tribunal,  would  be  binding  as  well  on  an  infant  as  an  adult ;  it  would  not 
then  follow,  that  an  erroneous  decree  would  bind  an  infant,  though  made  by 
the  consent  of  an  attorney  appearing  on  the  record  for  him.  It  must  be 
conceded,  that  an  erroneous  decree,  made  on  the  proof  in  a  cause,  may  be 
reversed  for  error  appearing  on  its  face  ;  as,  where  an  absolute  decree  la 
made  against  an  infant  defendant.     So,  sach  erroneous  decree,  taken  by 
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consent  of  the  infant,  bis  guardian  or  attorney,  is  reversible  in  like  manner; 
for  an  infant  is  not  witbin  tbe  maxim,  ^^  consensus  toUit  errorum.^^ 

Again,  it  is  objected,  tbat  tbe  original  decree  in  this  cause  bas  not  been 
performed,  and  tbat  a  bill  of  review  will  not  lie,  until  the  decree  bas  been 
performed.  Tbe  rule  is  admitted  ;  but  there  is  an  exception,  which  embraces 
tbe  case  of  tbe  appellees.  By  tbe  original  degree,  they  are  required  to  do 
nothing,  except  "  to  convey,  as  they  severally  come  to  the  age  of  twenty- one 
years,  their  interest  and  estate  in  the  property,  decreed  to  be  sold,  to  the 
purchasers  at  tbe  trustee's  sale."  When  the  act  required  to  be  done  by  a 
decree,  will,  if  performed,  extinguish  the  party's  rights  at  common  law,  as 
making  an  assurance,  releasing  or  cancelling  a  bond  ;  performance  is  not 
required,  but  such  party  may  proceed  with  bis  bill  of  review,  and  leave  tbe 
decree  unperformed.     Coop.  Eq.  PL  90.* 

These  preliminary  objections  being  answered,  the  several  errors  assigned 

in  tbe  bill  of  review  are  to  be  considered.     The  fifth  section  of  tbe  act  of 

1785,  ch.  72,  authorizes  the  chancellor  to  decree  the  sale  of  real  estate,  which 

descends,  or  is  devised,  to  a- minor,  if  tbe  intestate  or  devisor  should  not 

leave  personal  estate  sufficient  to  pay  bis  debts,  after  such  minor  bas  been 

summoned,  and  hath  appeared.     The  first  and  second  objections  refer  to  tbe 

bill,  in  which  there  is  no  allegation  tbat  the  intestate  died  without  leaving 

personal  estate  to  pay  his  debts,  or  that  bis  land  descended  to  a  minor.  The 

declaration  of  tbe  administrator,  mentioned  in  tbe  bill,  is  not  the  *aver-  ,.« .  ^^ 
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ment  of  tbe  complainants,  and  tbe  want  of  such  averment  is  not  *- 

helped  by  tbe  subsequent  interrogatories.     Coop.  Eq.  PI.  12, 13. 

Tbe  3d,  4th,  5th,  6tb  and  7th  assignments  of  error,  also  refer  to  the  pro- 
ceedings, and  being  taken  together,  amount  to  this  :  1st.  That  there  was  an 
illegal  appointment  of  a  guardian.  2d.  That  the  infant's  answer  by  the 
guardian,  if  duly  appointed,  was  void.  The  appointment  of  a  guardian  in 
the  case  was  illegal,  because  the  infants  were  not  before  the  court ;  they  had 
not  been  summoned  as  the  law  required.  The  appearance  of  an  attorney,  in 
their  names,  was  illegal  and  void.  Minors  should  be  brought  before  the 
court,  to  have  a  guardian  assigned  ;  or  a  commission  should  issue  to  some 
fit  person,  to  assign  a  guardian  for  them.  Coop.  Eq.  PI.  109  ;  1  Harr.  Ch. 
474.  Tbe  guardian's  answer  was  void,  because  not  sworn  to  by  him. 
1  Harr.  Ch.  474,  477  ;  7  Johns.  581. 

The  8th,  lOtb  and  lltb  assignments  of  error  refer  to  matter  appearing 
on  the  face  of  the  decree  itself. 

8.  Tbat  tbe  decree  was  taken  by  consent  of  an  attorney  ;  whereas,  tbe 
act  of  assembly,  giving  jurisdiction  in  the  case,  requires,  "  tbat  tbe  justice 
of  the  creditor's  claim  should  be  fully  established  ;"  '^  tbat  tbe  court  should 
inquire  into  all  the  circumstances,"  "  so  that  it  should  appear  to  the  chancel- 
lor, to  be  just  and  proper  to  decree  a  sale  of  the  land,"  descended  or  devised 
to  tbe  minor.  This  was  omitted  ;  the  decree  was  made  without  reference 
or  inquiry,  to  know  whether  it  would  be  just  and  proper,  and  for  the  benefit 
of  the  infants,  tbat  such  decree  should  be  made.     3  Johns.  Ch.  361. 

10.  The  eighth  section  of  tbe  act  of  1786  requires,  "  that  all  sales,  made 
by  authority  of  the  chancellor,  under  this  act,  shall  be  notified  to,  and  con- 
firmed by  tbe  chancellor,  before  any  conveyance  of  the  property  shall  be 


1  And  see  Liyingston  v.  Hubbs,  8  Johns.  Ch.  124. 
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made."  The  decree  directs  the  trustee  to  convey  the  property  to  the  pur- 
chaser,  on  the  payment  of  the  purchase-money,  without  waiting  for  the 
ratification  of  the  court ;  and  thus  violates  the  provisions  of  the  statute,  for 
which  it  may  be  reversed  on  a  bill  of  review.  Cur.  Cane.  384  ;  Coop.  Eq. 
PL  90. 

11.  The  decree  requires  the  infant  defendants,  as  they  severally  come  to 

^       ,  the  age  of  twenty-one  years,  to  convey  *the  property  decreed  to  be 

-I  sold,  to  the  purchasers  at  the  trustee^s  sale,  and  there  is  no  saving 

clause  in  their  favor.     If  there  be  an  absolute  decree  against  a  minor,  and 

no  day  given  him,  it  is  reversible  on  a  bill  of  review.     3  Johns.  Ch.  368  ; 

2  Madd.  Ch.  PI.  538.  It  has  been  insisted,  that  the  omission  in  the  decree, 
to  give  a  day  to  the  minor,  is,  in  this  case,  no  error,  because  it  is  a  decree 
for  the  sale  of  land  for  the  payment  of  debts  :  to  which  it  is  answered,  that 
when  the  infant  is  decreed  to  join  in  the  conveyance,  even  in  a  sale  under  a 
mortgage,  he  is  entitled  to  a  day.  The  court  will  not  direct  an  infant  to 
part  with  his  inheritance,  without  a  day  being  reserved  to  him  in  the  decree. 

3  Johns.  Ch.  361  ;  1  Ball  &  Beat.  661  ;  3  Pow.  on  Mort.  985,  note  z. 

The  circuit  court,  in  their  decree  on  the  bill  of  review,  not  only  reverse 
the  original  decree,  but  vacate  the  sale  made  under  it,  and  the  deed  from  the 
trustee  to  the  purchaser,  and  from  such  purchaser  to  others,  who  are  all  par- 
ties in  the  original  cause,  and  in  this  case.  This  has  been  objected  to,  but 
is  according  to  the  authorities.  The  court  may  proceed  to  restore  the  plain- 
tiffs to  the  situation  in  which  they  would  have  been,  had  the  decree  never 
passed.     2  Madd.  Ch.  PL  642 ;  1  Hen.  &  Munf.  350. 

Coxe,  in  reply,  contended,  that  the  cases  cited  from  Vernon's  reports, 
and  the  chancery  cases  referred  to  by  the  counsel  for  the  appellees,  did  not 
warrant  the  conclusion,  that  there  had  been  a  change  of  the  practice  in 
framing  the  decrees  of  a  court  of  chancery.  The  case  cited  from  Mason's 
reports,  did  not  call  for  a  decision  as  to  the  mode  of  framing  the  decree. 
The  general  rules  upon  the  matter  are  fully  recognised,  in  relation  to  bills 
of  review,  in  those  cases.  The  appellees  might  have  presented  a  petition  for 
a  rehearing  of  the  case  ;  but  having  adopted  a  bill  of  review,  they  must 
submit  to  the  established  rules  of  practice,  in  reference  to  such  a  proceeding. 
1  liar.  &  Gill  423.  The  English  rule  has  been  fully  adopted  in  the  courts 
of  Maryland.  A  bill  of  review  is  not  a  favorite  in  courts  of  equity  :  and 
^  ,  the  original  proceeding  in  this  case  being  on  a  statute  ;  and  no  *bill 
J  of  review  having  been  given  by  the  statute,  no  right  to  such  a  prac- 
tice is  to  be  derived  by  implication. 

The  statute,  in  conferring  a  new  right  and  remedy,  must  be  strictly  pur- 
sued. It  takes  away  the  rights  of  infants.  To  allow  infants  a  day  in  court, 
after  coming  of  age,  would  be  defeating  the  whole  object  of  the  act.  Its 
object  was,  to  enforce  the  payment  of  debts  out  of  the  lands  of  the  debt- 
ors ;  necessarily  affecting  the  rights  of  infants. 

The  court,  in  reversing  the  original  decree,  has  exceeded  its  powers,  by 
reinstating  the  parties  in  their  original  rights.  This  may  be  the  general 
rule,  and  proper  in  some  cases  ;  but  such  a  rule  cannot  apply  in  such  a  case 
as  this.  John  T.  Ritchie,  the  elder,  had  conveyed  the  property  to  a  pur- 
chaser, at  a  sale  made  by  trustees ;  and  subsequent  purchasers  cannot 
be  ousted  of  their  titles.     The  parties  to  be  reinstated,  must  be  those  only, 
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who  were  the  parties  to  the  original  bill.  The  reversal  must  be  restricted 
to  the  mere  reversal  of  the  original  decree ;  and  whatever  had  1  een  dooe, 
under  that  decree,  so  far  as  strangers  to  the  proceeding  had  derived  rights 
under  the  sale  as  bond  fide  purchasers,  must  remain. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  a  decree  pronounced  by  the  United  States  court  for  the  district  of 
Columbia,  sitting  in  chancery,  for  the  county  of  Washington. 

The  Bank  of  the  United  States  and  others,  alleging  themselves  to  be 
creditors  of  Abner  Ritchie,  deceased,  instituted  this  suit  in  chancery  against 
John  T.  Ritchie,  administrator,  and  one  of  the  heirs  of  the  said  Abner,  and 
against  John  T.  Ritchie,  jun.,  and  others,  who  were  the  infant  heirs  of  the 
said  Abner,  praying  that  his  real  estate  may  be  subjected  to  the  payment  of 
the  debts  due  to  them,  and  that  so  much  of  the  said  estate  might  be  sold  as 
would  satisfy  their  claims.  The  bill  charges,  that  Abner  Ritchie  died,  pos- 
sessed of  a  considerable  estate,  not  having  left  personal  estate  sufficient  to 
pay  his  debts. 

The  mbpcena  was  returned,  executed  on  John  T.  Ritchie,  the  other 
defendants  not  found.  On  being  called,  they  appeared  by  attorney,  where- 
upon, on  motion  of  the  plaintiffs,  *Thomas  Turner  was  appointed  r^^^^ 
guardian  to  appear  and  answer  for  the  infant  defendants.  The  infant  ^ 
defendants  answer,  that,  according  to  the  belief  and  knowledge  of  their 
guardian,  the  said  claims  are,  as  alleged  in  said  bill  of  complaint,  due  and 
owing  to  the  several  complainants  ;  and  that  Abner  Ritchie  did  die,  leaving 
personal  property  insufficient  for  the  payment  of  his  debts,  having,  as 
is  alleged,  real  property,  &c.  ;  and  that  they  have  no  objection  to  the  sale 
of  a  part  thereof,  sufficient  to  pay  his, debts.  The  answer  is  not  sworn  to 
by  the  guardian. 

The  answer  of  John  T.  Ritchie,  administrator,  and  one  of  the  heirs  of 
Abner  Ritchie,  admits  that  his  intestate  died  considerably  indebted  ;  sug- 
gests that  the  claims  of  the  complainants  should  be  referred  to  an  auditor, 
alleges  that  he  is  himself  a  creditor,  and  that  the  personal  assets  of  his  tes- 
tator are  insufficient  for  the  payment  of  his  debts.  He  is  willing  that  the 
real  estate  should  be  sold,  and  the  proceeds  applied  to  the  payment  of 
debts. 

The  cause  came  on  to  be  heard  by  consent,  and  on  the  21st  day  of  June 
1826,  the  court,  also  by  consent  of  parties,  decreed  that  the  real  estate  of 
Abner  Ritchie,  deceased,  or  such  part  thereof  as  may  be  necessary  for  the 
purpose,  be  sold  for  the  payment  of  the  debts  due  to  the  complainants,  and 
of  such  other  creditors  as  should  come  in,  &c.,  within  the  time  prescribed  in 
the  decree.  A  trustee  was  appointed  to  make  the  sale,  who,  after  giving 
bond  with  surety,  and  advertising  the  real  property  left  by  the  said  Abner, 
or  so  much  thereof  as  might  be  deemed  sufficient  to  satisfy  his  debts,  at  least 
three  weeks,  should  proceed  to  sell  the  same  to  the  highest  bidder ;  one< 
fourth  of  the  purchase-money  to  be  paid  in  cash,  and  the  residue  in  four 
equal  instalments,  at  six,  twelve,  eighteen  and  twenty-four  months ;  for 
which  the  trustee  is  to  take  the  notes  of  the  purchaser,  the  property  to  stand 
as  security  for  the  payment  of  the  purchase-money.  And  upon  payment  of 
said  notes  and  interest,  the  said  trustee,  and  the  heirs  of  Abner  Ritchie,  aa 
they  respectively  attain  the  age  of  twenty-one  years,  shall  convey  in  fee, 
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The  trustee  was  directed  to  report  his  proceedings  to  the  court,  at  the  suc- 
ceeding terra,  and  to  pay  into  court  the  net  proceeds  of  the  first  payment, 
and  on  payment  of  the  halance,  was  to  convey.  The  court  appointed 
^  ^  Joseph  Forrest  to  report  on  such  claims  on  the  estate  of  Abner  *Rit- 
^  chie,  as  should  be  proved  to  him  before  the  first  Monday  in  the  suc- 
ceeding November,  and  the  administrator  of  Abner  Ritchie  was  directed  to 
exhibit  to  him  the  settlement  of  his  administration  account  with  the  orphans' 
court. 

On  the  28th  of  March  1828,  the  trustee  reported,  that  after  giving  bond, 
and  advertising  as  required  by  the  decree,  he  had,  on  the  17th  day  of  July 
1826,  sold  the  property  at  public  sale,  to  John  T.  Ritchie,  the  highest  bidder, 
for  the  sum  of  $2715.  That  Mr.  Ritchie,  having  produced  satisfactory 
evidence  of  his  having  paid  all  the  debts,  and  becoming  the  only  creditor  to 
an  amount  exceeding  the  amount  of  sales,  he  had  made  to  him  a  deed  con- 
veying the  property.  On  the  10th  of  June  1828,  the  auditor  made  his  report, 
in  which  he  disallows  several  claims  to  a  large  amount,  made  by  John  T. 
Ritchie,  against  the  estate  of  Abner  Ritchie. 

In  1828,  some  of  the  infant  heirs  of  Abner  Ritchie,  by  their  next  friend, 
filed  their  bill  of  review  against  the  complainants  in  the  original  suit,  and 
against  John  T.  Ritchie,  the  administrator  of  Abner  Ritchie,  and  the  pur- 
chaser of  his  real  estate,  and  against  such  of  the  other  defendants  as  do  not 
become  plaintiffs  ;  in  which  they  state  the  proceedings  in  the  original  suit, 
and  assign  various  errors  in  the  decree  ;  for  which,  and  for  other  errors 
therein,  they  pray  that  the  same  may  be  reviewed  and  reversed,  that  the 
deed  made  by  the  trustee  to  the  defendant  John  T.  Ritchie,  and  all  deeds 
made  by  him  to  the  other  defendants,  may  be  declared  void,  and  that  the 
sales  made  by  the  trustee  may  be  set  aside.  The  infant  defendants  answer 
by  their  guardian,  and  admit  the  allegations  of  the  bill.  The  other  defend- 
ants also  answer,  and  insist  on  the  original  decree. 

The  cause  came  on  to  be  heard,  in  May  term  1 830,  by  consent,  when  the 
court,  being  of  opinion,  that  there  was  manifest  error  in  the  original  pro- 
ceedings, and  on  the  face  of  the  decree,  did  adjudge,  order  and  decree,  that 
the  same  should  be  reversed  and  annulled,  and  that  all  proceedings  of  the 
trustee  therein  named,  and  all  sales  and  deeds  made  by  him  by  virtue 
thereof,  to  the  defendant  John  T.  Ritchie,  or  any  other  person,  and  all  deeds 
made  by  the  said  John  T.  Ritchie  of  the  said  real  estate,  to  either  of  the 
^  ,  other  defendants,  or  for  their  use,  *so  far  as  respects  the  interest  of 
-I  any  of  the  heirs  of  Abner  Ritchie,  except  the  said  John  T.  Ritchie, 
senior,  should  be  utterly  null  and  void,  and  that  the  complainants  be  restored 
to  their  original  estates.  From  this  decree,  the  defendants  appealed  to  this 
court. 

A  doubt  has  been  suggested,  whether  a  bill  of  review  could  be  sustained 
in  this  case.  The  parties  proceeded  under  an  act  of  the  legislature  of  Mary- 
land, passed  in  the  year  1785,  ch.  72,  entitled,  "an  act  for  enlarging  the 
power  of  the  high  court  of  chancery."  The  fifth  section  enacts,  "  that  if 
any  person  hath  died^  or  shall  hereafter  die,  without  leaving  personal  estate 
sufficient  to  discharge  the  debts  by  him  or  her  due,  and  shall  leave  real 
estate,  which  descends  to  a  minor,  or  person  being  idiot,  lunatic  or  noti 
conipos  mentisy  or  shall  devise  real  estate  to  a  minor,  or  person  being  idiot, 
lunatic  or  non  compos  mentiSy  or  who  shall  afterwards  bee  me  non  compos 
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mentis,  the  chancellor  shall  have  full  power  and  authority,  npon  application 
of  any  creditor  of  any  deceased  person,  after  summoning  such  minor,  and 
his  appearance  by  guardian,  to  be  appointed  as  aforesaid,  and  hearing  as 
aforesaid,  or  after  summoning  the  person  being  idiot,  lunatic  or  non  coinpoa 
mentiSy  and  his  appearance  by  trustee,  trustees  or  committee,  to  be  appointed 
as  aforesaid,  and  hearing  as  aforesaid,  and  the  justice  of  the  claim  of  such 
creditor  is  fully  established  ;  if,  upon  consideration  of  all  circumstances,  it 
shall  appear  to  the  chancellor  to  be  just  and  proper  that  such  debts  should 
be  paid  by  a  sale  of  such  real  estate,  to  order  the  whole,  or  part,  of  the  real 
estate  so  descending  or  devised,  to  be  sold,  for  the  payment  of  the  debts  due 
by  the  deceased." 

From  the  language  of  this  section,  some  doubt  was  entertained,  whether 
the  act  conferred  a  personal  power  on  the  chancellor,  or  was  to  be  construed 
as  an  extension  of  the  jurisdiction  of  the  court.  If  the  former,  it  was  sup- 
posed, that  a  bill  of  review  would  not  lie  to  a  decree  made  in  execution  of 
the  power.  On  inquiry,  however,  we  are  satisfied,  that  in  Maryland,  the  act 
has  been  construed  as  an  enlargement  of  jurisdiction,  and  that  decrees  for 
selling  the  lands  of  minors  and  lunatics,  in  the  cases  prescribed  by  it,  have 
been  treated,  by  the  court  of  appeals  of  that  state,  as  the  exercise  of  other 
equity  powers. 

*We  proceed  then  to  examine  the  original  decree,  and  the  errors  r^, . . 
assigned  in  it.  In  all  suits  brought  against  infants,  whom  the  law  ■- 
supposes  to  be  incapable  of  understanding  and  managing  their  own  affairs, 
the  duty  of  watching  over  their  interests  devolves,  in  a  considerable  degree, 
upon  the  court.  4  Har.  &  Johns.  126,  270,  548  ;  5  Ibid.  459  ;  5  Har.  &  Gill 
504  ;  Coop.  Eq.  PI.  28.  They  defend  by  guardian,  to  be  appointed  by  the 
court,  who  is  usually  the  nearest  relation,  not  concerned,  in  point  of  interest, 
in  the  matter  in  question.  (Coop.  Eq.  PL  29.)  It  is  not  error,  but  it  is  cal- 
culated to  awaken  attention  that,  in  this  case,  though  the  infants,  as  the 
record  shows,  had  parents  living  ;  a  person  not  appearing  from  his  name,  or 
shown  on  the  record  to  be  connected  with  them,  was  appointed  their 
guardian  ad  litem.  He  was  appointed,  on  the  motion  of  the  counsel  for  the 
plaintiffs,  without  bringing  the  minors  into  court,  or  issuing  a  commission 
for  the  purpose  of  making  the  appointment.  This  is  contrary  to  the  most 
approved  usage  (Coop.  Eq.  PL  109),  and  is  certainly  a  mark  of  inexcusable 
inattention.  The  adversary  counsel  is  not  the  person  to  name  the  guardian 
to  defend  the  infants. 

The  answer  of  the  infant  defendants  is  signed  by  their  guardian,  but  not 
sworn  to.  It  consents  to  the  decree  for  which  the  bill  prays,  and,  without 
any  other  evidence,  the  court  proceeds  to  decree  a  sale  of  their  lands.  This 
is,  we  think,  entirely  erroneous.  The  statute  under  which  the  court  acted, 
authorizes  a  sale  of  the  real  estate,  only  where  the  personal  estate  shall  be 
insufficient  for  the  payment  of  debts,  when  the  justice  of  the  claims  shall 
be  fully  established,  and  when,  upon  consideration  of  all  circumstances,  it 
shall  appear  to  the  chancellor,  to  be  just  and  proper  that  such  debts  should 
be  j)aid,  by  a  sale  of  the  real  estate.  Independent  of  these  special  requisi- 
tions of  the  act,  it  would  be  obviously  the  duty  of  the  court,  particularly  in 
the  case  of  infants,  to  be  satisfied  on  these  points.  The  sufficiency  of  the 
personal  estate  of  Abner  Ritchie  to  pay  his  debts,  is  stated  in  the  answer  of 
bis  administrator ;  but  is  not  proved,  and  is  admitted  in  that  of  the  guardian 
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of  the  *iDfant8y  but  his  answer  is  not  on  oath  ;  and  if  it  was,  the  court  ought 
to  have  been  otherwise  satisfied  of  the  fact. 

The  justice  of  the  claims  made  by  the  complainants,  is  not  established 
otherwise,  than  by  the  acknowledgment  of  the  infant  defendants  in  their 
answer,  that,  "  according  to  the  belief  and  knowledge  of  their  guardian, 
they  are,  as  alleged  in  said  bill,  respectively  due."  The  court  ought  not  to 
have  acted  on  this  admission.  The  infants  were  incapable  of  making  it,  and 
the  acknowledgment  of  the  guardian,  not  on  oath,  was  totally  insufficient. 
The  court  ought  to  have  required  satisfactory  proof  of  the  justice  of  the 
claims,  and  to  have  established  such  as  were  just,  before  proceeding  to  sell 
the  real  estate.  Without  knowing  judicially  that  any  debts  existed,  or  the 
amount  really  due,  or  the  value  of  the  real  estate,  the  court  directed,  "  that 
the  real  estate  of  the  said  Ritchie,  or  such  part  thereof  as  may  be  necessary 
for  the  purpose,  be  sold,  for  the  payment  of  debts  of  said  Ritchie  to  com- 
plainants, and  to  such  other  creditors  of  said  Ritchie,  as  shall  come  in  and 
bear  their  proper  proportions  of  the  costs  and  expenses  of  this  suit,  and  shall 
exhibit  their  claims,  with  the  proper  proof  thereof,  to  the  auditor  herein- 
after appointed,  &c.''  The  decree  does  not  postpone  the  sale  until  the  claims 
should  be  exhibited  to  the  auditor  ;  and,  consequently,  so  far  as  other  credi- 
tors were  concerned,  leaves  the  trustee  without  information  as  to  the 
quantity  of  property  it  would  be  his  duty  to  sell.  He  accordingly  sold  the 
whole  estate. 

The  eighth  section  of  the  law,  which  authorizes  the  sale  of  real  estate 
descending  to  minors,  enacts,  *Hhat  all  sales  made  by  the  authority  of  the 
chancellor,  under  this  act,  shall  be  notified  to,  and  confirmed  by  the  chan- 
cellor, before  any  conveyance  of  the  property  shall  be  made."  This  provi- 
sion is  totally  disregarded.  The  sale  was  never  confirmed  by  the  court ;  yet 
the  conveyance  has  been  made.  It  is  a  fatal  error  in  the  decree,  that  it 
directs  the  conveyance  to  be  made  on  the  payment  of  the  purchase-money, 
without  directing  that  the  sale  shall  first  "  be  notified  to,  and  approved  by," 
the  court. 

These  are  radical  errors,  apparent  on  the  face  of  the  decree,  which  show 
that  the  interests  of  the  infants  have  not  been  protected  as  is  required  by 
*i4fll  ^^^  *^^  usage  ;  and  that  great  *injustice  may  have  been  done  them. 
^  The  decree,  therefore,  ought  to  have  been  reversed. 

The  appellants  contend,  that,  even  admitting  the  propriety  of  reversing 
the  original  decree,  the  circuit  court  ought  to  have  stopped  at  that  point, 
and  not  to  have  set  aside  the  conveyance  which  were  made  under  its  author- 
ity. All  the  persons  affected  by  the  decree  now  under  considerationj  were 
parties  when  it  was  made.  The  bill  of  review  prays  for  the  relief  which  the 
court  granted,  and  states  all  the  facts  which  entitled  them  to  that  relief. 
The  power  of  the  court  was,  we  think,  competent  to  grant  it,  if  it  was  requir- 
ed by  the  principles  of  equity  and  justice.  The  relief  might  be  very  imper- 
fect, if,  on  the  reversal  of  a  decree,  the  party  could,  under  no  circumstances, 
be  restored  to  the  property  which  had  been  improperly  and  irregularly  taken 
from  him.  Cooper,  in  his  Equity  Pleading,  page  95,  says,  "the  bill  may 
pray,  simply  that  the  decree  may  be  reviewed  and  altered,  or  reversed  in  the 
point  complained  of,  if  it  has  not  been  carried  into  execution  ;  but  if  the 
decree  has  been  carried  into  execution,  the  bill  should  also  pray  the  further  de- 
cree of  the  court,  to  put  the  party  complaining  of  the  former  decree  into 
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the  sitaation  in  which  he  would  have  been,  if  that  decree  had  not  been 
executed."  ''A  supplemental  bill  may  likewise  be  added,  if  any  event  has 
happened  which  requires  it."  In  addition  to  these  general  principles  which 
sustain  the  rule  laid  down  by  Cooper,  circumstances  exist,  which  require,  in 
an  eminent  degree,  its  application  to  this  particular  case.  The  decree  itself 
was  disregarded  by  the  trustee,  in  executing  the  conveyance.  It  directed 
him  to  receive  one-fourth  of  the  purchase-money  in  cash,  and  the  residue  in 
four  equal  instalments.  The  first  payment  is  to  be  brought  into  court,  and 
he  is  to  make  the  conveyance,  on  receiving  the  last.  He  is  not  authorized  to 
pay  the  money  to  the  creditors.  The  court  has  not  intrusted  to  him  the 
right  of  deciding  on  the  debts,  and  disposing  of  the  purchase-money.  He  is 
only  to  receive  it  before  he  conveys  ;  and,  consequently,  should  hold  it  sub- 
ject to  the  order  of  the  court.  It  does  not  appear,  that  he  has  ever  received 
a  cent.  He  undertakes  to  settle  the  account  of  Mr.  Ritchie,  the  purchaser, 
and  to  convey  the  property  to  him,  in  violation  of  the  decree  ;  *on  r*,  j^h 
being  satisfied  by  him  that  he  had  paid  all  the  debts,  and  was  himself  *- 
a  creditor  to  an  amount  exceeding  the  purchase-money.  He  had  no  right 
to  be  satisfied  of  these  facts.  The  court  had  not  empowered  him  to  inquire 
into  or  decide  on  them.  He  has  transcended  his  powers  ;  and  with  the  knowl- 
edge of  the  purchaser,  and  in  combination  v;ith  him,  has  executed  to  him  a 
deed  which  the  law  did  not  authorize.  The  whole  proceeding  was  irregular, 
and  ought  to  be  set  aside.  The  plaintiffs  in  the  original  suit  will  then  be  at 
liberty  to  prosecute  their  claims  according  to  law.  The  court  is  of  opinion, 
that  there  is  no  error  in  the  decree  of  the  circuit  court,  and  that  it  be 
affirmed  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  counsel :  On  considera- 
tion whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 


*Thoma8  Jackson  ei  aZ.,  Appellants,  v.  William  E.  Ashton,     [*148 

Averment  of  citizenship. 

The  caption  of  the  bill  was  in  the  following  terms,  "  Thomas  Jackson,  a  citizen  of  the  state  of 
Virginia,  William  Goodwin  Jackson  and  Maria  Congreve  Jackson,  citizens  of  Virginia,  infants, 
by  their  father  and  next  friend,  the  said  Thomas  Jackson  v.  The  Reverend  William  K.  Ashton, 
a  citizen  of  the  state  of  Pennsylvania :  In  equity.*'  In  the  body  of  the  bill,  it  was  stated 
that  **  the  defendant  is  of  Philadelphia." 

The  title  or  caption  of  the  bill  is  no  part  of  the  bill,  and  does  not  remove  the  objection  to  the 
defects  hi  ihe  pleadings ;  the  bill  and  proceedings  should  state  the  citizenship  of  the  parties, 
to  give  the  court  jurisdiction  of  the  case. 

The  onlv  dlflSculty  which  oould  arise  to  the  dismissal  of  the  bill,  presents  itself  upon  the  state- 
ment, "  that  the  defendant  is  of  Philadelphia ;"  if  this  were  a  new  question,  the  court  might 
decide  otherwise ;  but  the  decisions  of  the  court,  in  cases  wiiioli  have  heretofore  been  before 
It,  bave  been  express  upon  the  point. 

Appeal  from  the  Circuit  Court  for  the  Eastern  District  of  Pennsyl- 
vania. 
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After  the  argnment  was  commenced  by  Mr.  Key^  for  the  appellant,  the 
court  stated,  that  an  objection  to  the  jurisdiction  of  this  case,  arose  from 
the  omission  to  state  the  citizenship  of  the  defendant,  William  E.  Ashton, 
in  the  bill,  as  filed  in  the  circuit  court,  and  appearing  upon  the  printed 
copy  of  the  record.     The  caption  of  the  bill  was  in  the  following  terms. 

"Thomas  Jackson,  a  citizen  of  the  state  of  Virginia,  William  Goodwin 
Jackson  and  Maria  Congreve  Jackson,  citizens  of  Virginia,  infants,  by 
their  father  and  next  fi-iend,  the  said  Thomas  Jackson  v.  The  Reverend 
William  E.  Ashton,  a  citizen  of  the  state  of  Pennsylvania  :  In  equity." 

The  bill  proceeded  to  state  that  the  complainants  and  the  appellants  were 
citizens  of  the  state  of  Virginia.  The  only  description  of  the  defendant  was, 
"  William  E.  Ashton,  of  the  city  of  Philadelphia,"  which  was  in  the  body 
of  the  bill. 

Peters^  for  the  appellee,  stated,  that  although  aware  of  the  objection  to 
the  jurisdiction,  in  consequence  of  there  being  an  omission  to  state  the 
♦  .  Q-i  citizenship  of  the  appellee,  yet  he  was  *not  disposed  to  urge  the  exccp- 
J  tion.  If  the  court  could  take  jurisdiction  of  the  case,  the  appellee 
was  entirely  willing  ;  indeed,  he  was  anxious  that  the  court  should  hear  and 
determine  the  cause.  He  wished  it  to  be  understood,  that  the  appellee 
made  no  objection  to  the  court's  proceeding  in  the  case. 

Key  contended,  that  the  caption  of  the  bill  was  part  of  it,  and  that  taken 
with  the  bill,  the  citizenship  of  the  defendant  was  sufficiently  shown.  The 
disposition  of  this  court  has  been  manifested  in  many  cases,  to  get  rid  of 
technical  difficulties  of  this  kind. 

MA.BSHALL,  Ch.  J.,  delivered  the  opinion  of  the  court. — The  title  or  cap- 
tion of  the  bill  is  no  part  of  the  bill,  and  does  not  remove  the  objection  to 
the  defects  in  the  pleadings.  The  bill  and  proceedings  should  state  the 
citizenship  of  the  parties,  to  give  the  court  jurisdiction  of  the  case.  The 
only  difficulty  which  could  arise  to  the  dismissal  of  the  bill,  presents  itself 
upon  the  statement,  "  that  the  defendant  is  of  Philadelphia."  This,  it  might 
be  answered,  shows  that  he  is  a  citizen  of  Pennsylvania.  If  this  were  a  new 
question,  the  court  might  decide  otherwise  ;  but  the  decision  of  the  court, 
in  cases  which  have  heretofore  been  before  it,  has  been  express  upon  the 
point ;  and  the  bill  must  be  dismissed  for  want  of  jurisdiction. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States,  for  the  eastern  district  of  Pennsylvania, 
and  was  argued  by  counsel  :  On  consideration  whereof,  it  is  the  opinion  of 
this  court,  that  tiie  said  circuit  court  could  not  entertain  jurisdiction  of  this 
cause,  and  that,  consequently,  this  court  has  not  jurisdiction  in  this  cause, 
but  for  the  purpose  of  reversing  the  decree  of  the  said  circuit  court,  enter- 
taining said  jurisdiction  :  whereupon,  it  is  ordered,  adjudged  and  decreed 
by  this  court,  that  the  decree  of  the  said  circuit  court  be  and  the  same  is 
hereby  reversed,  and  that  this  appeal  be  and  the  same  is  hereby  dismissed. 
All  of  which  is  hereby  ordered  to  be  certified  to  the  said  circuit  court,  under 
the  seal  of  this  court* 

94 


1884] 


OP  THE  UNITED  STATES. 


♦160 


*TJNrrBD  States,  PIainti&  in  error,  v.  Tench  HmoooLD. 

Special  ailoccUur. — MarshaPs  poundage. — Liability  of  the  United 

States  for  coats. 

On  the  opening  of  the  record  for  the  argument  of  this  case,  it  was  found,  that  the  sum  in  contro- 
versy was  less  than  the  amount  which,  according  to  the  act  of  congress,  authorizes  a  writ  of 
error,  except  on  a  special  aUoeatur^  from  the  circuit  court  of  the  district  of  Columbia  to  this 
court.  The  provisions  of  the  law  permit  writs  of  error  to  be  sued  out  without  such  allocaiur^ 
when  the  sum  in  controversy  amounts  to  $1000  and  upwards. 

On  the  application  of  the  counsel,  stating  the  questions  in  the  case  were  of  great  public  import- 
ance, and  were  required  to  be  determined,  m  order  to  the  final  settlement  of  other  accounts  in 
which  the  same  principles  were  involved,  the  court  gave  the  special  allocatur. 

The  marshal  of  the  district  of  Columbia,  upon  the  settlement  of  his  accounts  at  the  treasury, 
claimed  an  allowance  and  credit  by  the  United  States,  for  the  sum  of  $1111.02,  being  the 
amount  of  his  poundage  fees  on  a  capias  ad  satisfcunendum^  against  John  Gates,  at  the  suit  of 
the  United  States,  and  upon  which  Gates  was  arrested  by  the  defendant,  as  marshal,  and  com- 
mitted to  jail,  and  afterwards  discharged  by  order  of  the  United  States. 

Admitting  the  defendant  in  an  execution  to  be  liable  for  poundage,  if  the  plaintiff  releases  or 
discharges  him,  and  thereby  deprives  the  marshal  of  all  recourse  to  the  defendant,  there  c*an  be 
no  doubt,  that  the  plaintiff  would  thereby  make  himself  responsible  for  the  poundage. 

By  the  statutes  of  Maryland,  relative  to  poundag^e  fees,  in  force  in  the  county  of  Washington,  in 
the  district  of  Columbia,  the  marshal  is  entitled  to  poundage  on  an  execution  executed,  and 
the  fix  the  rate  of  allowance :  those  statutes  do  not  designate  which  of  the  parties  shall  pay 
the  poundage. 

It  is  undoubtedly  a  general  rule,  that  no  court  can  give  a  direct  judgment  against  the  United 
States  for  costs,  in  a  suit  to  which  they  are  a  party,  either  on  behalf  of  any  suitor,  or  any 
officer  of  the  government ;  but  it  by  no  means  follows,  from  this,  that  they  are  not  liable  for 
their  own  costs.  No  direct  suit  can  be  maintained  against  the  United  States ;  but  when  an 
action  is  brought  by  the  United  States,  to  recover  money  in  the  hands  of  a  party,  who  has  a 
legal  claim  against  them  for  costs ;  it  would  be  a  very  rigid  principle,  to  deny  to  him  the  right 
of  setting  up  such  claim  in  a  court  of  justice,  and  turn  him  round  to  an  application  to  congress. 
If  the  right  of  the  party  is  fixed  by  the  existing  law,  there  can  be  no  necessity  for  an  appltca- 

*  tion  to  congress,  except  for  the  purpose  of  remedj  ;  and  no  such  necessity  can  exist,  when  this 
right  can  properly  be  set  up  by  way  of  defence,  to  a  suit  by  the  United  States.* 

The  discharge,  in  this  case,  is  absolute  and  unconditional ;  and  the  marshal  had  no  authority  to 
hold  the  defendant  in  custody  afterwards ;  admitting  Gates  to  have  been  liable  for  these 
poundage  fees,  the  marshars  power  or  right  to  compel  payment  from  him,  was  taken  away  by 
authority  of  the  United  States,  the  plaintiff  in  the  suit ;  and  the  right  of  the  marshal  to  claim 
his  poundage  fees  from  them,  is  thereby  clearly  established. 


[*151 


*Ebbob  to  the  Circuit  Court  of  the  district  of  Columbia  and 
county  of  Washington. 

This  was  an  aotion  of  aasumpsity  instituted  by  the  United  States,  in  the 
circuit  court,  to  recover  the  sum  of  |34o,  money  of  the  plaintiffs,  alleged  to 
have  been  received  by  the  defendant,  as  marshal  of  the  district  of  Columbia. 
The  defendant  pleaded  non  assumpsit^  and  issue  was  joined  thereon.     The 


'  United  Stotes  v.  Mann,  2  Brock.  9.  In  the 
case  of  The  Siren,  7  Wall.  154,  the  court  say, 
that  **  although  direct  suits  cannot  be  main- 
tained against  the  United  States,  or  against 
their  property,  yet,  when  the  United  States 
institute  a  suit,  they  waive  their  exemption,  so 
far  as  to  allow  a  presentation  by  the  defendant 
of  get-offs,  legal  and  equitable,  to  the  extent  of 
the  demand  made,  or  property  claimed;  and 


when  they  proceed  in  rem,  they  open  to  consid- 
eration all  claims  and  equities  in  regard  to  the 
property  libelled.  They  then  stand,  in  such 
proceedings,  with  reference  to  the  lights  of 
defendants  or  claimants,  precisely  as  private 
suitors,  except  that  they  are  exempt  from  costs, 
and  from  affirmative  relief  against  them,  beyond 
the  demand  or  property  in  oontroTersy." 
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counsel  for  the  plaintiffs  and  defendant,  submitted  the  following  statement, 
sabject  to  the  opinion  of  the  court  on  the  law  and  facts  : 

This  is  an  action  of  assumpsit,  brought  to  recover  the  sum  of  $345, 
money  of  the  plaintiffs,  which  came  to  the  hands  of  the  defendant,  as  mar- 
shal of  tlie  district  of  Columbia.  Upon  the  settlement  of  the  defendant's 
accounts  as  marshal,  with  the  treasury,  he  claimed  an  allowance  and  credit 
for  the  sum  of  $L1 11.02  (see  account  marked  A),  being  the  amount  of  his 
poundage  fees  on  a  capias  ad  satis/aciendum  against  John  Gates,  at  the  suit 
of  the  United  States,  and  upon  which  Gates  was  arrested  by  the  defendant 
as  marshal,  and  committed  to  jail,  and  afterwards  discharged  by  order  of  the 
president  of  the  United  States.  (See  statement  marked  B.)  It  is  agreed, 
that  this  claim  was  presented  to  the  accounting  officers  of  the  treasury, 
before  the  institution  of  this  suit,  and  disallowed. 

Account  A. 
United  States,  Dr.  June  term,  1819. 

To  cepi  ca.  sa.  v.  John  Gates  ;  released  from  jail  by  order  of  the 

president  of  the  United  States 50 

Writ  and  return 14 

Poundage  fees  on  first  $26.67,  at  7^  per  cent 2.00 

Ditto,  on  residue,  $36,946  at  3  per  cent 1108.38 


$1111.02 
T.  Ringgold,  M.  D.  C. 

Statement  B. 

District  of  Columbia,  County  of  Washington,  Circuit  Court,  December 
term  1818.  United  States  v.  John  Gates,  Jun.,  Januarys,  1810.  Judg- 
^  ,  ment  for  sixty-five  thousand  dollars,  *current  money,  damages,  to  be 
^  J  released  on  payment  of  sixty-three  thousand  five  hundred  and  ninety-, 
seven  dollars  and  seventy- three  cents,  or  such  other  sum  as  may  hereafter 
be  certified  by  the  accounting  officers  of  the  treasury — costs  eleven  dollars 
and  eighty -two  cents.  Upon  which  judgment  execution  {ca.  sa.)  was 
issued,  to  June  term,  1819,  and  returned  by  the  marshal  with  the  following 
indorsements  thereon : 

Certificate  of  Second  Auditor  of  amount  due. 

Treasury  department,  second  auditor's  office,  27  March  1819.  I  certify, 
that  on  settlement  of  the  account  of  John  Gates,  Jan.,  late  paymaster  of  the 
United  States  light  artillery,  on  the  29th  Octobor  1818,  a  balance  of  thirty- 
six  thousand  nine  hundred  and  sixty  dollars  was  found  due  by  him  to  the 
United  States,  which  said  balance  is  now  standing  against  him  on  the  books 
at  this  office.  William  Lee,  2d  Auditor. 

Return  of  Marshal. 

Cepi:  Released  by  order  of  the  president  of  the  United  States,  herewith 
returned.  T.  Ringgold. 

President's  order  of  discharge. 

To  the  Marshal  of  the  District  of  Columbia.  Whereas,  John  Gates, 
Junior,  of  the  county  of  Albany,  in  the  district  of  New  York,  is  confined 
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and  held  in  castody  in  the  prison  aforesaid,  in  pursuance  of  a  certain  judg- 
ment and  execution  obtained  at  the  suit  of  the  United  States  ;  and  whereas, 
it  appears  to  my  satisfaction,  that  the  said  John  Gates,  Junior,  is  unable  to 
pay  the  said  debt  for  which  he  is  imprisoned  :  Now,  therefore,  by  virtue  of 
the  power  and  authority  invested  in  the  president  of  the  United  States,  by 
an  act  of  congress,  passed  the  cd  of  March  1817,  entitled  "an  act  supple- 
mentary to  an  act  for  the  relief  of  persons  imprisoned  for  debts  due  the 
United  States,"  I,  James  Monroe,  president  of  the  United  States,  do  hereby 
authorize  you  to  discharge  from  your  custody,  out  of  the  prison  aforesaid, 
the  body  of  the  said  John  Gates,  Junior. 

Given  under  my  hand,  in  the  city  of  Washington,  this  fifth  day  of  March, 
one  thousand  eight  hundred  and  nineteen,  and  forty-third  year  of  the  inde- 
pendence of  the  United  States.  James  Monboe. 

*The  circuit  court  gave  judgment  in  favor  of  the  defendant ;  r^^,  -« 
and  the  United  States  prosecuted  this  writ  of  error.  L 

The  case  was  argued  by  £iUlery  Attorney-General,  for  the  United 
States ;  and  by  Cooce,  for  the  defendant. 

On  the  opening  of  the  record,  it  was  found,  that  the  sum  in  controversy 
was  less  than  the  amount  which,  according  to  the  act  of  congress,  authorizes 
a  writ  of  error,  except  on  a  special  aUoccUur,  from  the  circuit  court  of  the 
district  of  Columbia  to  this  court.  The  provisions  of  the  law  permit  writs 
of  error  to  be  sued  out  without  such  aUoccUur,  when  the  sum  in  controversy 
amounts  to  $1000,  and  upwards. 

The  attorney-general  and  Mr.  Coxe  requested  the  court  to  give  a  special 
aUocatuVy  nunc  pro  tanCy  as  the  questions  in  the  case  were  of  great  public 
importance,  and  were  required  to  be  determined,  in  order  to  the  final  settle- 
ment of  other  accounts  in  which  the  same  principles  were  involved.  The 
court,  on  these  representations,  ^ave  the  special  allocatur. 

The  Attorney- OenetcUy  for  the  plaintiffs  in  error,  contended,  that  the 
judgment  of  the  circuit  court  was  erroneous,  for  the  following  reasons.  1. 
By  the  laws  of  Maryland  (to  which  the  acts  of  congress  refer),  the  defend- 
ant, and  not  the  plaintifip,  is  liable  to  the  sheriff  or  marshal  for  his  poundage 
on  the  service  of  a  ca,  $a.  2.  Whatever  may  be  the  rule  in  respect  to 
individuals,  the  United  States,  under  the  general  terms  employed  in  the 
acts  of  congress  and  of  the  state  of  Maryland,  are  not  liable  to  the  officer. 

1.  The  marshal  of  the  district  of  Columbia  is  not  entitled  to  poundage 
fees,  under  the  acts  of  congress  of  1801  and  1803.  By  those  acts,  the  same 
fees  are  given  to  that  officer,  as  are  allowed  for  similar  services  by  the  laws 
of  Maryland.  No  poundage  fees  are  allowed  in  a  case  of  this  kind,  by  the 
Maryland  law.  It  has  been  grjively  questioned,  whether  the  law  of  England, 
which  gave  poundage  fees,  was  ever  in  force  in  Maryland  ;  the  best  opinions 
are,  that  it  never  was  in  force  in  that  state,  and  therefore,  no  right  to  such 
fees  can  exist.  No  case  in  which  such  fees  have  been  allowed,  is  to  be  found. 
The  sheriff  (and  *by  this  same  rule,  the  marshal  of  this  district)  is  r^jg^ 
not  entitled,  in  Maryland,  to  any  fees,  as  poundage,  unless  by  the 
special  provisions  of  some  statute. 

The  statutes  of  Maryland,  in  reference  to  the  fees  of  the  sheriff,  are  those 
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of  1753  And  1759.  Upon  those  statutes,  there  have  been  contradictory  decis- 
ions in  the  courts  of  Maryland.  In  1805,  it  was  decided,  that  the  defend- 
ant, and  not  the  plaintiff,  was  liable  for  the  poundage  fees  of  the  sheriff  ; 
and  under  the  authority  of  this  decision,  the  circuit  couil  of  this  district 
decided  differently  from  their  decision  in  this  case.  Afterwards,  in  the  case 
of  Mason  v.  MuncasteVy  decided  in  1829,  the  circuit  court,  of  the  district  of 
Columbia  adjudged  that  the  plaintiff  was  liable  to  the  marshal  for  such 
fees,  (a) 

(a)  The  reporter  has  great  satisfaction  in  annexing  to  the  report  of  this  case,  the 
opinion  of  Mr.  Justice  Oranch,  in  the  case  of  Mason  v,  Muncaster,  delivered  March 
12th,  1829.  > 

This  case  comes  before  the  court  on  a  motion  to  quash  two  writs  of  fieri  facias, 
levied  on  certain  lands  of  the  defendant,  the  sale  of  which  was  postponed  by  agree- 
ment of  the  parties,  in  order  that  the  opinion  of  the  court  might  be  had,  whether  the 
marshal  is  entitled  to  poundage  fees,  on  levying  an  execution  upon  lands  which  are 
not  sold. 

By  the  act  of  congress  of  27th  February  1801,  §  9,  the  marshal  was  entitled  to 
receive  the  same  fees,  perquisites  and  emoluments,  us  the  marshal  of  the  United  States 
for  the  district  of  Maryland.  By  the  act  of  3d  March  1807,  the  marshal,  for  services 
not  enumerated  in  that  or  some  otlier  act  of  congress,  is  entitled  to  such  fees  as  were, 
on  the  first  Monday  of  December  1800,  allowed,  by  the  laws  of  Maryland,  to  a  sheriff, 
for  like  services.  The  poundage  fee  is  not  expressly  given  or  regulated  by  any  act  of 
congress.  By  the  stat.  Westm.  I.,  c.  26,  no  officer  shall  take  any  reward  to  do  his 
office,  but  of  the  king.  And  by  the  29  Eliz.,  c.  4,  no  sheriff  shall  **  receive  or  take 
of  any  person,  for  serving  an  execution  on  the  body,  lands,  goods  or  chattels  of  any 
person,  more  or  other  consideration  or  recompense,  than  twelve  pence  of  and  for  every 
twenty  shillings  that  he  shall  levy  or  extend,  and  deliver  in  execution,  or  take  the 
body  in  execution  for,  by  virtue  and  force  of  any  such  extent  or  execution."  lliis 
act  does  not  contain  the  word  poundage.  The  3  Geo.  I.,  c.  15,  §  14,  uses  the  word 
'*  poundage,"  allowed  by  that  act;  and  (§16)  **  for  ascertaining  the  fees  for  executing 
of  writs  of  elegit,  so  far  as  the  same  relate  to  the  extending  of  real  estates  and  for  exe- 
cuting writs  of  hah./ac.  poss.  aut  neiMnam,^^  it  is  enacted,  ^Hhat  it  shall  not  be  law- 
ful for  any  sheriff,  by  reason  or  color  of  office,  or  by  reason  or  color  of  executing  any 
writ  or  writs  of  hob.  fac.  pass,  ant  seisinam,  to  ask,  demand  or  receive  any  other  or 
greater  consideration,  fee,  gratuity  or  reward,  than  twelve  pence  of  every  twenty  shil- 
lings of  the  yearly  value."  By  §  17,  reciting  that  "it  often  happens,  that  small  sums 
only  remain  due  upon  judgments,  but  upon  executing  writs  of  ca.  sa.,  the  sheriff 
takes  for  his  fees  poundage  for  the  whole  money  for  which  such  judgments  are 
ntered,"  it  is  enacted,  that  "  poundage  shall  in  no  case  be  demanded  or  taken  upon 
executing  any  writ  of  ca.  sa.  or  upon  charging  any  person  in  execution  by  virtue  of 
such  writ,  for  any  greater  sum  than  the  real  debt  hond  fide  due  and  claimed  by  the 
plaintiff,"  under  the  penalty  of  treble  damages  to  the  party  aggrieved ;  but  the  statute 
does  not  say,  whether  the  party  aggrieved  be  the  plaintiff  or  defendant,  nor  which  of 
them  is  bound  to  pay  the  poundage.  The  8  Geo.  I.,  c.  25,  §  3,  recites,  that  **by  the 
28  Hen.  VIII.,  there  was  due  to  his  majesty  a  fee  of  one  halfpenny  in  the  pound 
upon  every  recognisance,  to  be  paid  on  sealing  the  first  process,  which  is  very  heavy  on 
every  prosecutor  on  every  such  recognisance ;  and  that  the  fees  taken  by  sheriffs  in 
getting  an  extent  or  execution  on  such  recognisances  are  very  expensive,  and  enacts, 
that  the  prosecutor  shall  mark  the  sum  to  be  extended  or  levied,  which  sum  the  officer 
shall  insert  in  the  writ  to  be  only  extended  or  levied,  and  no  more,  and  on  which  the 
poundage  of  one  halfpenny  shall  be  paid.     And  by  the  fifth  section,  the  sheriff  upon 

>  8  Cr.  0.  C.  408. 
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*If  there  is  no  decision   of  the  courts  of  Maryland  on  the  question^ 
this  court  will  examine  the  law  of   that  state,  and    will   ^decide   r^.  ^^ 
what  it  is.     They  will  there  find  no  warrant  for  the  claim  of  the  de-  *■ 
fendant. 

such  recognisances  shall  take  only  the  same  fees  as  arc  appointed  hy  the  8  Geo.  I. 
By  the  act  of  Maryland  of  12th  October  1768,  c.  22,  it  is  enacted,  "that  no  oflScer,  by 
reason  or  color  of  his  office,  shall  have,  receive  or  take  of  any  person,  any  other  or 
greater  fees  than  by  this  act  are  allowed ;  to  the  sheriff  serving  an  attachment  or  exe- 
cution, seven  pounds  of  tobacco ;  and  if  any  execution  be  for  above  one  hundred,  and 
under  five  hundred  pounds  of  tobacco,  then  thirty-seven  pounds  of  tobacco ;  if  it 
exceed  five  hundred  pounds,  then  fifty-seven  pounds,  and  so  on ;  and  if  any  execu- 
tion be  for  money,  the  sheriff  to  have  at  the  rate  of  seven  per  centum  for  the  first  tve 
pounds,  and  three  per  centum  for  the  residue,  in  the  same  specie  the  execution  is 
issued  for.  The  act  of  1779,  c.  25,  gives  "to  the  sheriff  the  same  fees  on  v^  fieri  facia» 
or  replevin,  as  upon  attachments;"  "  for  all  goods  and  chattels  which  he  shall  attach 
and  take  into  his  possession,  or  wherewith  he  shall  bo  chargeable,  the  same  fees  as 
on  execution."  And  by  §  5,  **  on  the  service  of  any  execution  for  money  or  tobacco, 
the  sheriff,  for  the  service  of  the  same,  shall  charge  and  receive  on  the  same,  at  the 
rate  of  ten  per  centum  for  the  first  five  pounds,  &c.,  and  five  per  centum  for  the  resi- 
due ;  and  no  sheriff  shall  be  chargeable  in  any  action  of  escape,  for  more  than  the  sum 
of  money  really  due  or  indorsed  to  be  received  on  the  execution  in  discharge  thereof. 
By  the  act  of  1790,  c.  59,  §  2,  "  instead  of  the  poundage  fees  to  the  sheriff  by  the 
first-mentioned  act  (1779,  c.  25),  he  be  allowed  only  at  the  rate  of  seven  and  a  half 
per  centum  for  the  first  ten  pounds,  and  at  the  rate  of  three  per  centum  for  the  resi- 
due ;  and  where  execution  or  attachment  shall  be  made  on  lands  held  for  years  or  a 
greater  estate,  only  half  of  the  poundage  fees;  but  if  the  estate  be  not  chargeable  by 
appraisement  and  delivered  to  the  plaintiff,  or  by  sale  of  the  sheriff,  one  quarter  part 
of  the  poundage  fees  only  shall  be  chargeable." 

If  the  defendant  be  taken  on  a  ca.  sa.,  who  is,  in  the  first  place,  liable  to  the  mar- 
shal for  his  poundage — the  plaintiff  or  the  defendant?  Les  Viscount  de  London  «. 
Mitchell,  1  Roll.  404  (1616),  was  debt  by  the  sheriff  against  the  plaintiff  in  the  execu- 
tion, for  his  poundage  fees  upon  a  ca.  m.  Lord  Coke  said,  ^^if  he  has  not  an  action 
of  debt,  he  has  no  remedy;  and  therefore,  forasmuch  as  the  words  are,  that  he  shall 
have,  receive  and  take,  this  makes  it  a  duty  in  him«  and  so  the  action  lies :  quod  fait 
eoncemum  per  curiam.'*'*  Weldcn  ©.  Vesey,  Poph.  173,  debt  by  the  sheriff  against  the 
creditor,  for  seven  pounds  and  six  pence,  for  poundi^e  on  one  hundred  and  eighty-one 
pounds,  for  which  the  debtor  was  taken  on  a  ea.  m.  It  was  decided,  that  the  sheriff 
should  have  five  per  centum  on  the  first  one  hundred  pounds,  and  two  and  a-half  on 
the  residue:  and  Woitelocke,  J.,  was  of  opinion,  that  the  sheriff  may  refuse  to  do 
execution,  until  the  levying  money  be  paid  to  him :  but  that  point  was  not  decided. 
The  sheriff  recovered  his  poundage  against  the  plaintiff  in  the  following  cases.  Brock- 
well  e.  Lock,  5  Mod.  97;  Peacock  v.  Harris,  1  Balk.  831;  Jayson  v.  Rash,  Ibid.  200; 
Lyster  v,  Bromley,  Cro.  Car.  286;  Earl*.  Plummer,  12  Mod.  124;  Tyson u.  Paske,  1  Salk. 
883;  Pope  v.  Hayman,  Holt  317;  Suliard  u.  Stampe,  Moore  468;  Gurney  and  Somes* 
Case,  Cro.  Eliz.  836.  In  all  these  cases,  the  action  was  against  the  original  plaintiff  in 
the  execution ;  and  there  is  no  case  in  which  the  marshal  or  sheriff  brought  his  action 
for  poundage  against  the  original  debtor,  in  the  execution.  In  Earl  t.  Plummer,  the 
action  was  brought  by  the  sheriff,  for  his  poundage  on  executing  an  erroneous  writ, 
and  the  court  said,  **  that  if  the  party  himself  will  takeout  such  an  erroneous  writ,  he 
shall  not,  under  pretence  thereof,  cheat  the  sheriff  of  his  fees.^'  Wood  gate  v.  Knatch- 
bull,  2  T.  R.  148,  was  an  action  on  the  case,  under  the  29  Eliz.  c.  4,  by  the  de- 
fendant in  a  fi.  /a.y  against  the  sheriff,  for  damages,  for  taking  more  than  his 
poundage,  for  levying  the  Ji.  fa, ;  verdict  for  the  plaintiff,  for  fifty-four  pounds  and 
lonrfcaen  Bhillings ;  rule  to  show  cause  why  the  verdict  should  not  be  set  aside.    The 
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*2.  But   whatever  may  be  the  law    as    to    iiidividaals,   the   govern- 
ment   is    not    liable,    unless    specially    declared    to    be    so   by    statute. 
^       ^  *The  acts  of  congress  do  not  profess  to  give  the  marshal  fees  of  this 
J  description.     They  are   entirely   silent  in  reference  to  them  ;  and 

counsel,  in  arguing  in  support  of  the  rule,  said,  'Hhe  mischief  intended  to  be  reme- 
died by  the  act  of  Eliz.,  was  the  negligence  of  sheriffs  in  executing  process ;  persons 
who  have  recovered  judgments,  being  obliged  to  pay  money  to  sheriffs,  to  induce 
them  to  do  their  duty  properly,  in  levying  the  sums  recovered.  This  was  to  be  reme- 
died, by  allowing  the  sheriff  so  much  in  the  pound,  for  the  sum  levied,  as  a  stimulus 
to  him ;  but  to  prevent  him  from  charging  the  plaintiff  in  the  original  suits,  with 
more  than  was  allowed,  the  act  gave  the  two  remedies  therein  specified.  They,  there- 
fore, were  the  only  persons  intended  to  be  benefited  by  such  pecuniary  compensa- 
tions, and  not  the  defendants."  Buller,  J.,  says,  *Mf  the  plaintiff  choose  to  have  an 
auction,  he  must  defray  the  ex|)enses  out  of  his  own  debt  to  be  levied;  for  there  is  no 
color  to  charge  the  defendant  with  it  The  sheriff  can  only  levy  on  the  defendant, 
that  sum  which  is  given  by  the  judgment  of  the  court."  The  judgment  was  for  two 
hundred  pounds;  but  thejf.  fa,  was  indorsed  to  levy  one  hundred  and  sixteen  pounds, 
besides  the  costs  of  levying  and  sheriff's  fees.  He  said  further,  '*  then  the  only  remain- 
ing question  is,  whether,  in  this  case,  it  appears,  that  the  plaintiff  is  the  party  grieved  ? 
The  first  execution  was  what  struck  me  as  a  ground  for  this  doubt.  The  judgment 
there  was  for  two  hundred  pounds.  The  sheriff  was  at  liberty,  by  the  judgment  of 
this  court,  to  raise  two  hundred  pounds,  but  no  more;  and  the  expenses  of  levying 
must  have  been  paid  out  of  the  debt.  For,  in  actions  on  simple  contract,  and  judg- 
ment for  a  debt  certain,  the  expenses  of  levying  must  be  paid  by  the  plaintiff,  and  not 
by  the  defendant;  so  that,  if  the  sheriff' overcharge,  the  plaintiff  is  the  sufferer.  But 
if  the  judgment  be  for  a  penalty,  the  plaintiff  has  a  right  to  receive  the  whole  of  his 
debt,  independent  of  the  expenses  of  the  execution,  and  in  those  cases,  the  defendant 
is  the  party  injured  by  the  sheriff's  taking  more  than  he  ought."  Grose,  J.,  said,  **  at 
common  law,  no  fee  whatever  was  allowed  to  the  sheriff;  then,  if  he  be  entitled  to 
receive  any,  it  must  be  by  act  of  parliament.  Now,  by  looking  into  the  act,  it  appears 
clearly  to  have  been  the  intention  of  the  legislature,  that  the  sheriff  should  be  paid 
in  proportion  to  the  sum  levied,  out  of  the  sum  levied,  and  that  the  sheriff  should 
only  levy  what  was  really  due."  In  Bonafous  v.  Walker,  2  T.  R.  126,  which  was  debt 
against  the  sheriff  for  an  escape,  the  court  decided,  that  the  plaintiff  was  entitled  to 
recover  against  the  sheriff  all  that  he  had  a  right  to  receive  from  the  debtor  who  had 
escaped,  including  the  poundage;  and  Bullek,  J.,  said,  ^*  for  poundage  is  part  of  the 
debt,  and  the  prisoner  could  not  have  been  discharged  out  of  the  execution,  without 
paying  the  poundage,  and  therefore,  if  the  plaintiff  was  entitled  to  recover  at  all,  he 
was  entitled  to  recover  the  poundage  as  well  as  the  debt."  Lake«.  Turner,  4  Burr. 
1081,  was  debt  by  the  sheriff  for  poundage  on  a  ca.  sa.  in  favor  of  defendant  against 
Gibbs,  who  was  arrested  by  plaintiff.  The  only  ground  of  defence  was,  that  the 
ea.  sa.^  was  prosecuted  at  the  instance  and  for  the  benefit  of  the  king,  who,  not  being 
named  in  the  stat.  29  Eliz.  c.  4,  is  not  bound  by  it,  and  not  liable  for  poundage.  But 
this  defence  was,  upon  demurrer,  adjudged  bad,  and  the  plaintiff  had  judgment  In 
Alchin  V.  Wells,  6  T.  R  470,  it  is  held,  that  if  the  sheriff  levy  under  a  ^. /a.  he  is 
entitled  to  poundage,  though  the  parties  compromise  before  he  sells  any  of  the  defend- 
ant's goods ;  and  if  the  sheriff,  notwithstanding  the  compromise,  satisfy  himself  for 
the  poundage  on  the  debt,  the  court  will  not  rule  him  to  return  the  writ.  Fisher  tJ. 
Beatty,  8  Har.  &  McHen.  148,  was  an  action  of  replevin  for  goods  taken  by  the  defend- 
ant, as  sheriff,  to  satisfy  his  poundage  and  other  fees  due  on  a  writ  of  jfi.  fa.  and  a 
venditioni  exponas^  which  last  writ  was  countermanded  before  execution,  and  so  re- 
turned by  the  sheriff,  before  he  took  the  goods  in  execution  for  his  poundage.  The  gen- 
eral court  decided,  that  the  sheriff  could  not  execute,  in  that  case,  for  his  poundage, 
and  that  the  defendant  in  an  execution  is  not  liable  to  the  sheriff  for  hds  pound- 
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therefore,  no  right  to  them  exists.  They  cannot  then  be  set  off  in  an 
accoont  with  the  United  States.  The  government  is  not  included  in  any 
general  statute,  but  there  must  be  an  express  provision  in  a  statute,  to  make 
it  operate  upon  the  United  States.  The  Antelope^  12  Wheat.  550.  No  costs 
can  be  awarded  against  the  United  States.  United  States  v.  Hooey  3  Cranch 
73.  Also,  1  Salk.  331  ;  4  Burr.  1981.  The  defendant  should  have  applied 
to  the  legislature  for  relief.  If  the  services  were  such  as  to  entitle  him  to 
compensation,  and  this  is  not  denied,  they  would  have  been  allowed  to  him 
by  congress.  This  was  done  on  the  application  of  the  marshal  of  the  dis- 
trict of  Maine,  in  a  similar  case. 

CoxBy  for  the  defendant,  contended,  that  the  law  of  Maryland  was,  that 
poundage  should  be  paid  to  the  sheriff,  in  case  of  the  discharge  of  the 
defendant ;  and  that  the  adjudged  cases  upon  this  point,  were  conclusive. 
He  referred  to  the  opinion  of  the  circuit  court,  in  the  case  of  Mason  v. 
Idu7icastery  *for  the  authorities  on  the  point,  both  in  Maryland  and  ^^ 
in  England.  L  ^^^ 

On  the  second  point  presented  by  the  attorney-general,  he  argued, 
that  the  construction  of  the  acts  of  congress  contended  for  in  behalf  of 
the  defendant,  was  of  equal  importance  to  all  the  officers  of  the  courts  of  the 
United  States.  No  costs  could  be  allowed  to  the  clerks,  if  none  were  to  be 
allowed  to  the  marshal.     The  exception  in  favor  of  the  United  States,  as  to 

age.  In  Maddox  v.  Cranch,  4  Har.  &,  McHcn.  843,  the  general  court  decided,  that 
the  plaintiff  in  an  attachment  was  liable  for  poundage.  In  Stewart  v.  Dorscy,  3  Har. 
&  McHen.  401,  ^the  defendant  had  been  taken  in  execution  by  the  plaintiff  (the  sheriff), 
at  the  8uit  of  the  state,  who  agreed  to  release  the  defendant,  on  his  paying  all  legal 
costs,  and  the  defendant  promised  to  pay  the  poundage  to  the  sheriff,  who  thereupon 
discharged  him.  The  court  gave  judgment  for  the  sheriff,  in  an  action  against  the 
defendant  upon  that  promise.  A  manuscript  report  of  the  case  of  Howard  r.  Justices 
of  the  Levy  Court  of  Ann  Arundel,  in  1805,  was  cited  in  this  court,  in  April  1821,  in 
the  case  of  Ringgold  «.  Nicholls;  in  which,  the  general  court,  after  full  argument, 
decided,  that  the  defendant,  and  not  the  plaintiff,  is  liable  to  the  sheriff  for  poundage. 
And  upon  that  decision,  this  court  (Morsell,  J.,  absent,  and  the  other  judges  douF)t- 
ing),  decided  the  case  of  Ringgold  «.  Nicholls.  Letters  were  read  by  the  counsel  in 
that  cause,  from  Mr.  Harris  and  Mr.  Taney,  stating  that  the  question  was  still  open 
in  Maryland,  and  from  Mr.  Williams,  that  the  court  of  appeals  had  decided  that  the 
plaintiff  is  not  liable  to  the  sheriff  when  the  defendant  is  discharged  under  the  insol- 
vent law. 

By  the  consideration  of  all  these  cases,  we  are  led  to  the  conclusion  :  1.  That  the 
plaintiff  in  a  ca.  m.  is  liable  to  the  marshal  for  his  poundage,  as  soon  as  he  has  taken 
the  body  of  the  defendant  in  execution  upon  that  writ.  2.  That  the  plaintiff  in  a 
fi.  fa.  is  also  liable  to  the  marshal  for  his  whole  poundage  on  the  debt,  if  he  levy 
goods  to  the  value  of  the  debt,  whether  they  be  sold  or  not  If  sold,  and  they  pro- 
duce less  than  the  debt,  he  can  claim  poundage  only  on  the  amount  made.  8.  The 
original  defendant  is  not  liable,  in  any  form  of  action,  to  the  marshal,  nor  to  the  origi- 
nal plaintiff,  for  the  poundage,  nor  is  he,  or  his  property,  liable  for  poundage,  unless 
the  judgment  be  for  a  sum  larger  than  the  debt  due  from  the  defendant,  to  be  released 
on  payment  of  the  amount  really  due,  with  costs,  for  the  marshal  cannot,  on  a^.  fa.y 
make  more  than  the  amount  of  the  judgment,  nor  can  he  detain  the  debtor,  upon  a 
ea,  $a.,  for  more  than  that  amount.  4.  In  the  ])resent  case,  the  marshal,  not  having 
returned  the./?. /a.  may  proceed  to  execute  it  for  his  poundage;  and  in  this  way  only 
has  the  marshal  a  legal  claim  on  the  defendant  in  this  cause,  for  the  poundage;  unle89 
he  shall  have  promised  to  pay  it,  upon  a  good  consideration. 
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costSy  is,  that  they  are  not  liable  to  pay  the  defendant's  costs.  This  is  9 
hardship  ;  but  it  is  admitted  to  be  the  law.  The  claim  in  this  case  is  not 
affected  by  that  rule.  By  the  provisions  of  the  acts  of  congress,  the  costs 
of  the  marshal  are  required  to  be  taxed  by  the  circuit  court,  before  they  are 
submitted  to  the  treasury.  The  court  is,  by  the  law,  the  judge  of  the 
legality  of  the  allowances  ;  and  not  the  officers  of  the  treasury,  as  has  been 
asserted  in  the  present  case.  It  is  denied,  that  such  a  right  exists  in  the 
.  officers  of  the  treasury  ;  and  the  court  has  now  to  determine  the  question. 
During  forty  years,  the  marshals  of  the  United  States  have  been  allowed 
fees  for  services  rendered  to  the  United  States  ;  and  it  is  now  attempted 
to  distinguish  the  process  for  which  poundage  is  claimed,  from  those  which 
have  hitherto  been  always  allowed  on  the  certificate  of  the  court. 

It  is  admitted,  that  the  marshal  must  have  a  compensation  for  his  services 
on  the  execution.  The  responsibilities  arc  great,  and  they  entitle  him  to 
fees.  From  whom  was  he  to  obtain  them  ?  Not  from  the  defendant ;  he 
was  discharged  by  the  president,  by  an  order  for  his  discharge  directed  to 
the  marshal.  Could  the  marshal  have  detained  the  defendant  for  his  fees, 
after  this  order  ?  If,  after  this  order,  that  right  ceased,  the  United  States 
stands  in  the  same  relation  to  the  officer,  as  does  any  plaintiff. 

An  application  was  made  to  congress,  by  the  marshal  of  Maine,  for 
poundage  fees,  in  a  case  similar  to  this  now  before  the  court,  and  the  same 
were  allowed  by  law,  the  law  of  Maine  giving  those  fees  to  the  sheriff. 
This  shows  the  views  of  the  legislature  upon  the  matter. 

♦lAnl  *TH0ifPS0N,  Justice,  delivered  the  opinion  of  the  court. — The 
-'  United  States  brought  a  suit  against  the  defendant,  in  the  circuit 
court  for  the  county  of  Washington,  in  the  district  of  Columbia ;  and  upon 
the  trial  of  the  cause,  the  following  statement  of  facts  was,  by  the  agree- 
ment of  the  parties,  submitted  to  the  court  for  its  opinion  of  the  law  there- 
upon. 

'^  This  is  an  action  of  aasximpsity  brought  to  recover  the  sum  of  $345, 
money  of  the  plaintiffs,  which  came  to  the  hands  of  the  defendant,  as  marshal 
of  the  district  of  Columbia.  Upon  the  settlement  of  the  defendant's  accounts, 
as  marshal,  with  the  treasury,  he  claimed  an  allowance  and  credit  for  the 
sum  of  11111.02,  being  the  amount  of  his  poundage  fees  on  a  capias  ad 
satisfaciendum^  against  John  Gates,  at  the  suit  of  the  United  States,  and 
upon  which  Gates  was  arrested  by  the  defendant,  as  marshal,  and  com- 
mitted to  the  jail,  and  afterwards  discharged  by  order  of  the  United 
States.  It  is  agreed,  that  this  claim  was  presented  to  the  accounting 
officers  of  the  treasury,  before  the  institution  of  this  suit,  and  disallowed." 
Upon  this  statement  of  facts,  the  circuit  court  gave  judgment  for  the 
defendant. 

The  matter  in  dispute,  in  this  case,  being  under  the  value  of  $1000,  a 
writ  of  error  has  been  specially  allowed,  according  to  the  provisions  of 
the  act  of  congress  of  April  2d,  1816  (3  U.  S.  Stat.  261),  and  the  causae 
comes  here  for  revision. 

Upon  the  argument  here,  it  has  been  contended  by  the  attorney -gen  era], 
on  the  part  of  the  United  States  :  1.  That  by  the  laws  of  the  state  of  Mary- 
land, to  which  the  acts  of  congress  refer,  the  defendant,  and  not  the  plaintiff, 
is  liable  to  the  sheriff  or  marshal,  for  his  poundage,  on  the  service  <^  a 
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capias  ad  satisfaciendum,  2.  That  whatever  may  by  the  i*ule  in  respect  to 
individuals,  the  United  States,  under  the  general  terms  employed  in  the  acts 
of  congress  and  of  the  state  Of  Maryland,  are  not  liable  to  the  officer. 

That  the  defendant  is  legally  entitled  to  the  fees  claimed  by  him  as  poun- 
dage, upon  the  execution  served  upon  Gates,  cannot  be  denied.  By  the  act 
of  congress  of  the  27th  of  February  1801,  §  9  *(2  U.  S.  Stat.  106),  it  is  ^ 
declared,  that  the  marshal  shall  be  entitled  to  receive,  for  his  services,  L 
the  same  fees,  perquisites  and  emoluments,  which  are  by  law  allowed  to  the 
marshal  of  the  United  States  for  the  district  of  Maryland.  And  by  the  ac- 
of  congress  of  the  3d  of  March  1807  (2  U.  S.  Stat.  430),  provision  is  made  for 
certain  specified  services  by  the  marahal,  not,  however,  including  poundage 
fees,  but  containing  this  general  provision,  '^  that  for  such  services  as  are  not 
enumerated  in  this  or  some  other  act  of  congress,  the  marshal  shall  receive, 
for  for  services  performed  in  the  county  of  Washington,  the  like  fees  and  com- 
pensation as,  by  the  laws  of  Maryland  in  force  on  the  first  Monday  in  Decem- 
ber 1800,  were  allowed  to  a  sheriff  of  a  county  of  Maryland  for  the  like 
services." 

By  the  Maryland  law  of  1799,  ch.  25,  §  5,  the  sheriff,  on  the  service  of 
any  execution  for  money  or  tobacco,  shall  charge  and  receive  on  the  same 
at  the  rate  of  ten  per  centum  for  the  first  five  pounds,  and  at  the  rate  of  five 
per  centum  for  the  residue  ;  and  no  sheriff  shall  be  chargeable  for  any  action 
of  escape  for  more  than  the  sum  of  money  really  due,  or  indorsed  to  be 
received  on  the  execution  in  discharge  thereof.  If  any  doubt  could  exist 
whether  an  execution  against  the  body  was  included,  or  intended  to  be 
included,  under  the  general  term  **awy  executix)n  for  money  or  tobacco  ;" 
that  doubt  is  removed,  by  the  provision  in  relation  to  escapes,  which  can 
apply  only  to  cases  where  the  party  was  held  under  an  execution  against  the 
body.  This  provision  as  to  poundage,  is  modified  by  a  subsequent  act  of 
1790,  ch.  59,  §  2,  which  declares,  that  instead  of  the  poundage  fees  to  the 
sheriff,  by  the  act  of  1779,  he  be  allowed  only  at  the  rate  of  seven  and  a 
half  per  centum  for  the  first  ten  pounds,  and  at  the  rate  of  three  per  centum 
for  the  residue ;  and  this  is  the  rate  at  which  the  marshal  has  charged  his 
poundage  in  the  present  case. 

Although  the  right  of  the  marshal  to  poundage  on  a  capias  ad  satisfaci- 
endumy  is  clearly  established  by  these  laws ;  yet  they  are  silent  with  respect 
to  the  party  who  is  liable  to  him  for  the  payment  thereof.  In  the  case  of 
Fisher  v.  JBeaUyy  3  Har.  &  McHen.  148,  in  the  court  of  appeals  of  Mary- 
land, the  question  was  made,  whether,  on  an  execution,  the  defendant  is 
liable  to  the  sheriff  *for  his  fees ;  and  the  court  decided,  that  he  was  r#,^o 
not ;  the  grounds  upon  which  that  decision  rested  are  not  stated.  *- 
And  in  two  other  cases  in  the  same  court,  Stewart  v.  Dorseyy  3  Har.  &  Mc- 
Hen. 401  ;  and  Maddox  v.  Crunch^  4  Ibid.  343,  the  same  question  arose,  but 
accompanied  with  circumstances  that  did  not  call  for  a  direct  decision  upon 
the  point,  though,  in  the  latter  case,  the  court  say,  the  fees  must  be  paid  by 
the  person  who  issues  the  attachmei^t.  From  these  cases,  it  would  seem 
reasonable  to  conclude,  that,  in  the  courts  in  Maryland,  it  is  held,  that  the 
plaintiff  in  the  execution,  and  not  the  defendant,  is  liable  to  the  sheriff  for 
his  poundage. 

If  there  is  no  statute  making  the  defendant  responsible  for  such  poun- 
dage, it  follows,  as  matter  of  course,  that  it  must  be  paid  by  the  plaintiff  ; 
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and  if  the  defendant  is  liable,  and  cannot  pay,  the  plaintiff  will  be  responsi- 
ble. By  the  common  law,  costs  are  not  recoverable  against  the  opposite 
party  ;  and  he  who  requires  the  service  to  be  performed,  must  pay  all  legal 
charges  for  such  service.  It  may  not,  however,  be  amiss  to  observe,  that, 
although,  from  the  cases  referred  to  in  the  court  of  appeals  in  Maryland,  it 
is  fairly  to  be  inferred,  that,  according  to  the  construction  there  given  to 
the  statutes  of  that  state  on  this  subject,  the  plaintiff,  and  not  the  defendant, 
is  liable  to  the  sheriff  for  the  poundage  fees  on  a  capias  ad  satufaciendtim  ; 
yet  a  contrary  conclusion  may  well  be  drawn,  if  not  necessarily  implied,  in 
the  provision  contained  in  the  4th  section  of  the  act  of  1779,  ch.  25,  which 
declares,  that  where  any  writ  of  capias  ad  satisfaciendum  shall  issue,  poun- 
dage shall  in  no  case  be  demanded  or  taken,  upon  execution  of  such  writ,  or 
upon  charging  any  person  in  execution  by  virtue  of  such  writ,  for  any 
greater  sum  than  the  real  debt  bond  fide  due  and  claimed  by  the  plaintiff, 
amounts  to  ;  which  sum  the  clerk,  or  the  plaintiff,  his  agent  or  attorney,  shall 
and  are  hereby  obliged  to  make  and  specify,  on  the  back  of  such  writ,  and 
no  sheriff  shall  be  obliged  to  execute  such  writ,  before  such  indorsement ; 
and  that  the  defendant  in  the  execution  is  liable  for  such  poundage,  is 
strongly  fortified  by  the  recital  in  this  section  :  "  whereas,  it  often  happens 
that  small  sums  only  remain  due  upon  judgments  given  for  great  sums  and 
penalties,  and,  nevertheless,  in  these  cases,  upon  executing  of  writs  of  capias 
ad  satisfaciendum,  the  sheriff  demands  and  takes  for  his  fee  poundage  for 
♦i«<il  *^^^  whole  money  for  which  such  judgments  are  entered  ;  for  remedy 
-■  whereof,  be  it  enacted,  ifec." 

But  it  is  not  necessary,  in  the  present  case,  to  decide  whether  in  any,  and 
in  what  cases,  the  defendant  in  the  execution  would  be  liable  to  the  marshal 
for  his  poundage  fees.  For,  admitting  the  defendant  to  be  liable  ;  if  the 
plaintiff  releases  or  discharges  him,  and  thereby  deprives  the  marshal  of  all 
recourse  to  the  defendant,  there  can  be  no  doubt,  tbat  the  plaintiff  would 
thereby  make  himself  responsible  for  the  poundage. 

2.  The  next  inquiry  is,  whether  the  United  States,  in  this  respect,  stands 
upon  a  different  footing  than  private  parties.  It  is  said,  the  United  States 
are  not  included  in  any  general  statute  ;  but  that  express  provision  must  be 
made,  or  the  statute  cannot  apply  to  them.  But  a  sufficient  answer  to  this 
is,  that  the  statutes  of  Maryland  do  not,  in  terms,  apply  to  individuals  or 
private  parties,  or  designate  which  of  the  parties  is  liable  for  the  marshal's 
poundage.  They  only  settle,  that  the  marshal  is  entitled  to  poundage ;  and 
fix  the  rate  of  allowance.  It  is,  undoubtedly,  a  general  rule,  that  no  court 
can  give  a  direct  judgment  against  the  United  States  for  costs,  in  a  suit  to 
which  they  are  a  party,  either  on  behalf  of  any  suitor,  or  any  officer  of  the 
government.  12  Wheat.  650.  But  it  by  no  means  follows  from  this,  that 
they  are  liable  for  their  own  costs.  No  direct  suit  can  be  maintained 
against  the  United  States  ;  but  when  an  action  is  brought  by  the  United 
States,  to  recover  money  in  the  hands  of  a  party,  who  has  a  legal  claim 
against  them,  it  would  be  a  very  rigid  principle,  to  deny  to  him  the  right  of 
setting  up  such  claim  in  a  court  of  justice,  and  turn  him  round  to  an  appli- 
cation to  congress.  If  the  right  of  the  party  is  fixed  by  the  existing  law, 
there  can  be  no  necessity  for  an  application  to  congress,  except  for  the  pur- 
pose of  remedy.  And  no  such  necessity  can  exist,  when  this  right  can  pro- 
perly be  set  up  by  way  of  defence,  to  a  suit  by  the  United  States. 
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This  rule  is  folly  recognised  by  this  court  in  the  case  of  the  UhL^d 
States  V.  Macdaniely  7  Pet.  16.  That  was,  like  this,  an  action  brought  to 
recover  a  balance,  certified  at  the  treasury,  against  the  defendant,  and  he 
set  up,  by  way  of  defence,  a  claim  which  had  been  rejected  at  the  treasury, 
for  services  as  agent  for  the  payment  of  the  navy  pension  fund  ;  and  to 
which  claim  this  *court  thought  him  equitably  entitled.  It  is  there  r^^r^A 
said  by  the  court,  that  this  action  is  for  a  sum  of  money  which  *- 
happens  to  be  in  the  hands  of  the  defendant,  and  the  question  is,  whether 
he  shall  be  required  to  surrender  it  to  the  government,  and  then  petition 
congress  on  the  subject.  The  government  seeks  to  recover  money  from 
the  defendant,  to  which  he  is  equitably  entitled  for  services  rendered.  This 
court  cannot  see  any  right,  either  legal  or  equitable,  in  the  government,  to 
the  money,  for  the  recovery  of  which  this  action  is  brought. 

If  anything  more  could  be  wanted  to  show  how  entirely  unsupported 
the  present  suit  is,  it  will  be  found  in  the  discharge  given  by  the  president 
of  the  United  States,  of  Gates,  who  was  held  in  custody  by  the  marshal, 
under  the  execution  upon  which  the  poundage  is  now  claimed.  This  dis- 
charge, directed  to  the  marshal,  after  reciting  that  Gates  had  complied 
with  the  requisites  of  the  act  of  the  3d  of  l^Iarch  1817,  authorized  him  to 
discharge  the  said  Gates  from  his  custody,  and  out  of  the  prison.  This  law 
(3  U.  S.  Stat.  399)  gives  to  the  president  full  power  to  order  such  discharge, 
upon  such  terms  and  conditions  as  he  may  think  proper,  and  the  party  shall 
not  be  imprisoned  again  for  the  same  debt.  The  discharge  in  this  case  is 
absolute  and  unconditional,  and  the  marshal  had  no  authority  to  hold  him 
in  custody  afterwards.  So  that,  admitting  Gates  to  have  been  liable  for 
these  poundage  fees,  the  marshal's  power  or  right  to  compel  payment  from 
him,  was  taken  away  by  authority  of  tlie  United  States,  the  plaintiff  in  the 
suit.  And  the  right  of  the  marshal  to  claim  his  poundage  fees  from  them, 
is  thereby  clearly  established.  The  judgment  of  the  circuit  court  is  accord- 
ingly affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel  :  On 
consideration  whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the 
judgment  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed. 


*JoHN  LuTZ,  Plaintiff  in  error,  v,  Otho  M.  Linthicum.  [*165 

Award, — Responsibility  of  agent. — Presumption. 

In  the  circuit  ooart  of  the  county  of  Washington,  Linthicum  instituted  an  action  of  covenant,  on 
articles  of  agreement,  by  which  Lutz  covenanted  that  Linthicum  should  have  peaceable  posses- 
sion of  a  certain  house  in  Georgetown,  and  retain  and  keep  the  same  for  five  years  ;  Linthi- 
cum was  evicted  by  Lutz,  before  the  time  expired.  The  articles  were  spread  upon  record,  by 
which  it  appeared,  that  they  were  made  *Mjy  and  between  Johu  Lutz,  of,  &c.,  and  agent  for 
John  McPherson,  of  Fredericktown,  in  the  state  of  Maryland,  of  the  one  part,  and  Otho  M.  Linth- 
icum, of  Georgetown,  &c.,  of  the  other  part;*'  and  it  is  witnessed,  *' that  the  said  John  Lutz, 
agent  as  aforesaid,  has  rented  and  leased,"  &o.,  the  premises  to  Linthicum;  and  on  the  other 
hand,  Linthicum  covenants  to  pay  the  rent,  &c.,  as  suited  in  the  declaration  ;  there  was  no  cov- 
enant in  the  lease,  by  Lutz,  for  quiet  enjoyment,  as  stated  in  the  declaration ;  but  the  latter  was 
founded  upon  the  covenant  implied  by  law,  in  case  of  demises.    The  articles  concluded  with 
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these  words :  **  In  witness  whereof,  we,  the  said  John  Lutz  and  0.  M.  Linthicum,  have  hereunto 
interchangeably  set  our  hands  and  seals,  day  and  date  above.  John  Lutz,  agent  for  John  Mc 
Pherson  [l.  8.j,  0.  M.  Linthicum.  [l.  s.]**  The  defendant  Lutz  pleaded  performance,  without 
praying  oyer^  and  issue  was  joined.  Afterwards,  the  parties,  by  consent,  agreed  to  refer  the  cause : 
and  accordingly,  by  a  rule  of  court,  it  was  ordered,  **  that  William  S.  Nicholls  and  Francis  Dodge 
be  appointed  referees  between  the  parties  aforesaid,  with  liberty  to  choose  a  third  person  ;  and 
that  they,  or  any  two  of  them,  when  the  whole  matter  concerning  the  premises,  between  the 
parties  aforesaid  in  yariance,  bemg  fairly  adjusted,  have  their  award  in  writing  under  their 
hands,  and  return  the  same  to  the  court  here ;  and  judgment  of  the  court  to  be  rendered  accord- 
ing to  such  award,  and  be  final  between  the  said  parties.^'  The  referees  so  named,  on  the  28th 
of  January  1888,  chose  John  Kurtz  the  third  referee ;  and  afterwards,  on  the  same  day,  made 
their  award  in  the  following  words :  "  We,  the  subscribers,  appointed  arbitrators  to  settle  a  dis- 
pute  between  Otho  M.  Linthicum  and  John  Lutz,  in  which  the  executors  of  the  late  John  Mc- 
Pberson  of  Frederick  are  interested,  do  award  the  sum  of  $1129.93,  to  be  paid  to  the  said 
Linthicum,  in  full  for  all  expenses  and  damages  sustained  by  him,  in  consequence  of  not  leav- 
ing him  in  quiet  possession  of  the  house,  at  the  corner  of  Bridge  and  High  streets,  in  George- 
town; (the  demised  premises),  for  the  full  term  of  the  lease  for  five  years  ;  any  arreur  of  rent 
due  from  Linthicum,  to  be  paid  by  him  :^'  signed  by  all  the  referees.  Judgment  was  given  by 
the  circuit  court,  for  the  full  amount  of  the  award  so  made,  and  costs. 

The  articles  purport  to  be  made  by  Lutz,  and  to  be  sealed  by  him  ;  and  not  to  be  made  and  sealed 
by  his  prircipal;  the  description  of  himself,  as  agent,  does  not,  under  such  circumstances, 
exclude  his  personal  responsibility.*  But  this  very  liability  was  necessarily  submitted  to  the 
referees,  and  came  within  the  scope  of  their  award. 

*1AA1  *^^  ^^  objected  to  the  award,  that  it  was  uncertain,  not  mutual  and  final ;  that  it  did 
-'  not  state  whether  the  money  is  to  be  paid  by  Lutz,  or  the  executors  of  McPherson ;  that 
it  did  not  find  the  arrears  of  rent  due,  and  to  whom  due ;  that  it  did  not  appear  to  be  an 
award  in  the  cause ;  that  the  award  and  the  proceedings  thereon  where  not  according  to  the  laws 
of  Maryland  ;  that  the  appointment  of  the  third  referee  ought  not  to  have  been  made,  until 
after  the  other  two  referees  had  met  and  heard  the  cause,  and  disagreed  thereon.*  The  couit 
held  all  these  objections  invalid. 

Without  question,  due  notice  should  be  given  to  the  parties,  of  the  time  and  place  for  hearing 
the  cause,  by  the  referees ;  and  if  the  award  was  made,  without  such  notice,  it  ought,  upon  the 
plainest  principles  of  justice,  to  be  set  aside ;  but  it  is  by  no  means  necessary,  that  it  should 
appear  upon  the  face  of  the  award,  such  notice  was  given  ;  there  is  no  statute  of  Maryland, 
whose  laws  govern  in  this  part  of  the  district,  which  requires  such  facts  to  be  set  forth  in  the 
award.  If  no  notice  is  in  fact  given,  and  no  due  hearing  had,  the  proper  mode  is  to  bnng  such 
facts,  not  appearing  on  the  face  of  the  award,  before  the  court,  upon  affidavit  and  motion  to 
set  aside  the  award ;  hui  priuid  facie^  the  award  is  to  be  taken  to  having  been  regularly  made 
where  there  is  nothing  on  il«  face  to  impeach  it. 

The  statute  of  Maryland  requires  thit  notice  of  an  award  phall  be  given  to  the  party  against 
whom  it  is  made,  by  service  of  a  copy,  three  days  before  judgment  is  moved  ;  and  judgment  is 
not  to  be  entered,  but  on  motion,  and  direction  of  the  court ;  it  was  alleged,  that  a  copy  of 
the  award  was  not  delivered.  How  that  may  have  been,  we  have  no  means  of  knowing,  for 
nothing  appears  upon  the  record  respecting  it,  and  there  is  no  ground  to  say,  that  it  ought  to 
constitute  any  part  of  the  record,  or  that  it  is  properly  assignable  as  error ;  it  is  a  matter 
purely  collateral,  and  in  pais.  If  no  such  copy  had  been  delivered,  the  proper  remedy  would 
have  been,  to  take  the  objection  in  the  court  below,  upon  the  motion  for  judgment,  or  to  set 
aside  the  judgment  for  irregularity,  if  there  had  been  no  waiver,  or  no  opportunity  to  make 
the  objections  before  judgment.  But  in  the  present  case,  sufficient  does  appear  upon  the 
record,  to  show  that  the  party  had  full  opportunity. to  avail  himself  of  all  his  legal  rights  in 
the  court  below  :  the  cause  was  referred  at  November  term  1832 ;  (tending  the  term,  to  wit, 
on  the  18th  of  January  1833,  the  award  was  filed  in  court ;  the  cause  was  then  continued 
until  the  next  term,  viz.,  the  fourth  Monday  in  March  1833 ;  at  which  time,  the  parties  ap- 
peared by  their  attorneys,  and  upon  motion,  and  after  argument  of  counsel,  judgment  was 
entered.  We  are  bound  to  presume,  in  the  absence  of  all  evidence  to  the  contrary,  that  all 
things  were  rightfully  and  regularly  done  by  the  court,  and  that  the  parlies  were  fully  heard 
upon  all  the  matters  properly  in  judgment. 

'  See  note  to  CUrke  v.  Courtney,  6  Pet.  320. 

'Alexandria  Canal  Co.  v.  Swann,  6  How.  83,  90.    And  see  Smith  v.  Mors^,  *l  Wall.  67. 
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Ebbor  to  the  Circuit  Court  of  the  district  of  Columbia,  aud  county  of 
WasbingtOD. 

In  tbe  circuit  court,  Otbo  M.  Lintbicum,  the  defendant  in  error,  insti- 
tuted an  action  of  covenant,  on  a  certain  lease,  or  article  of  agreement,  by 
which  the  defendant,  John  Lutz,  demised  to  him  a  certain  brick  house  in 
Georgetown,  for  a  term  of  6ve  years,  at  a  rent  specified  in  the  same.  Under 
this  lease,  *tbe  plaintiff,  Lintbicum,  held  possession  of  the  premises,  r*|^H 
according  to  the  covenants  in  the  said  lease,  and  made  certain  *- 
repairs.  The  declaration  averred,  that  before  the  end  of  the  term  for  which 
tbe  premises  were  so  leased  to  the  said  Linthicum,  the  defendant,  John  Lutz, 
evicted  and  dispossessed  him  from  tbe  premises,  whereby  he  lost  the  benefit 
of  tbe  repairs  done  to  the  same,  and  claimed  damaged  for  tbe  breach  of  tbe 
covenants  in  the  lease  and  for  eviction,  amounting  to  $2000.  The  lease,  upon 
which  the  action  was  instituted,  was  in  the  following  terms  : 

"  Articles  of  agreement,  made  and  concluded  this  2 2d  day  of  October, 
in  the  year  of  our  Lord  1828,  by  and  between  John  Lutz,  of  Georgetown,  in 
the  district  of  Columbia,  and  agent  for  John  McPherson,  of  Frederick- 
town,  in  the  state  of  Maryland,  of  the  one  part,  and  Otbo  M.  Linthicum,  of 
Georgetown  and  district  aforesaid,  of  the  other  part,  witnesscth,  that  the 
said  John  Lutz,  agent  as  aforesaid,  has  rented  or  leased  to  the  said  O.  M. 
Linthicum,  all  that  brick  house,  with  the  appurtenances  thereto  belonging, 
situated  on  the  corner  of  High  and  Bridge  streets,  in  Georgetown  aforesaid, 
with  the  alley  thereto  attached,  of  thirteen  feet  six  inches,  fronting  on 
Bridge  street,  and  running  parallel  with  said  house,  now  in  possession  and 
occupied  by  Jacob  Carter,  Jun.,  as  a  dry -goods  store:  to  have  and  to  hold 
said  house,  and  receive  peaceable  possession  on  the  3d  day  of  May  next 
ensuing,  and  continue  for  the  space  of  five  years  from  said  time,  which  will 
tenuinate  on  tbe  3d  day  of  May  1834.  And  the  said  O.  M.  Linthicum,  on 
his  part,  doth  hereby  covenant  and  agree,  for  himself,  his  heirs  and  assigns, 
to  pay  to  the  said  John  Lutz,  agent  as  aforesaid,  or  his  successor,  the  just 
and  full  sum  of  two  hundred  and  fifty  dollars,  for  each  and  every  year,  for 
the  aforesaid  term  of  five  years,  the  rent  to  be  paid  half  yearly,  as  the  same 
may  become  due  ;  and  all  repairs  that  may  be  done  by  the  said  O.  M. 
Linthicum,  for  his  own  convenience,  to  be  at  his  own  expense,  and  any 
repairs  done  by  him  to  be  left  on  the  premises,  as  relates  to  the  house  ;  but 
in  case  be  should  erect  a  warehouse  on  the  vacant  ground,  shall  have  the 
privilege  to  remove  the  same,  at  his  will  and  pleasure,  within  said  time, 
and  to  leave  the  house  in  as  good  condition,  at  the  end  of  said  term,  as 
when  he  gets  possession,  the  usual  wear  and  tear  excepted.  *In  ^^ 
witness  whereof,  we,  the  said  John  Lutz  and  O.  M.  Linthicum,  have  •- 
hereunto  interchangeably  set  our  hands  and  sale,  day  and  date  above. 

John  Lutz,  Agent  for  J.  McPuebson.  [l.  s. 
O.  M.  Linthicum.  [l.  b. 

"  Signed,  sealed  and  delivered  in  presence  of 
Jambs  Gkttys,  John  White." 

The  defendant,  John  Lutz,  pleaded  performance,  and  afterwards,  the 
following  agreement  of  reference  was  entered  into,  by  the  counsel  for 
the  parties  in  tbe  case.  The  record  contained  tbe  following  entries,  relative 
to  the  further  proceedings  in  the  case. 
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"Whereupon,  it  is  ruled  by  the  court  here,  t^at  tao  said  William  S. 
Nicholls  and  Francis  Dodge,  gentlemen,  be  appointed  referees  between  the 
parties  aforesaid,  with  liberty  to  choose  a  third  person  ;  and  that  they,  or 
any  two  of  them,  when  the  whole  matter  concerning  the  premises  between 
the  parties  aforesaid  in  variance,  being  fairly  adjusted,  have  Iheir  award  in 
writing,  under  their  hands,  and  return  the  same  to  the  court  here,  and 
judgment  on  the  court  to  be  rendered  according  to  such  award,  and  be  final 
between  the  said  parties.  And  afterwards,  to  wit,  on  the  28th  day  of 
January  1833,  the  said  William  S.  Nicholls  and  Francis  Dodge  file  in  court 
here,  the  following  certificate,  appointing  John  Kurtz,  with  themselves,  the 
referees  in  the  premises,  to  wit : 

"  We  certify,  that,  pursuant  to  the  terms  of  reference,  in  the  case  of 
Otho  M.  Lintbicum  v.  John  Lutz,  and  before  proceeding  to  act  therein,  or 
make  any  award,  we,  the  referees,  did  nominate  and  appoint  John  Kurtz, 
whose  name  is  subscribed  to  the  within  award,  the  third  referee,  to  act, 
together  with  ourselves,  in  deciding  the  controversy  between  the  parties, 
and  submitted  to  us.     W.  S.  Nicholls.     Francis  Dodge." 

"  And  on  the  same  day,  the  referees  file  in  court  here  their  award,  in 
manner  and  fonn  following,  to  wit :  We,  the  subscribers,  appointed  arbitra- 
tors to  settle  a  dispute  between  Otho  M.  Lintbicum  and  John  Lutz,  in  which 
the  executors  of  the  late  John  McPherson,  of  Frederick,  are  interested,  do 
award  the  sum  of  eleven  hundred  and  twenly-nine  dollars  and  ninety-three 
cents  to  be  paid  to  the  said  Lintbicum,  in  full  for  all  expenses  and  damages 
♦lAQl  s^s**^'^^  ^y  him,  in  *consequence  of  not  leaving  him  in  quiet  posses- 
-•  sion  of  the  house,  at  the  corner  of  Bridge  and  High  streets,  George- 
town, for  the  full  term  of  the  lease  for  five  years — any  arrear  of  rent  due 
from  Lintbicum  to  be  paid  by  him.  W.  S.  Nicholls.  J.  Kurtz.  Francis 
Dodge." 

The  circuit  court  gave  judgment  for  the  plaintiff  on  the  award,  and  the 
defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  JTey,  for  the  plaintiff  in  error ;  and  by  Marhury 
and  Coxe^  for  the  defendant. 

For  the  plaintiff  in  error,  the  following  points  were  relied  upon.  1.  That 
the  award  is  void  for  uncertainty,  in  not  stating  who  is  to  pay  the  money 
awarded,  the  defendant  or  the  executors  of  McPherson  ;  and  in  not  finding 
whether  there  was  any  arrear  of  rent  due,  or  how  much,  nor  to  whom.  2. 
That  the  award  is  void,  not  being  mutual  nor  final,  in  leaving  the  rent 
unascertained,  and  its  payment  unenforced.  3.  The  award  is  void,  not 
appearing  to  be  made  in  the  cause — there  being,  in  fact,  another  submission 
at  the  same  time,  to  the  same  referees,  of  the  same  matters  of  controversy, 
by  bond  between  the  appellee,  and  the  executors  of  McPherson,  in  reference 
to  which  the  referees  made  the  award.  4.  The  judgment  of  the  court  is 
erroneous  ;  the  submission,  appointment  of  the  third  referee,  award,  and 
proceedings  thereon,  not  being  according  to  the  act  of  assembly  and  the 
order  of  the  court  :  1st.  The  arbitrators  ought  not  to  have  aj)pointed  a  third 
person,  until  it  was  seen  that  they  disagreed.  2d.  When  they  appointed  a 
third  person,  the  defendant  ought  to  have  had  notice  of  the  person  so  chosen. 
The  appointment  and  the  award  were  made  and  filed  the  same  day.  3d. 
No  notice  appears  to  have  been  given  to  the  defendant,  either  of  the 
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appointment  of  the  third  person,  or  of  the  making,  or  of  the  return  of  the 
award. 

Key  contended,  that  the  award  was  defective  in  form.  The  reference 
was  under  an  act  of  the  assembly  of  Maryland,  which  directs  the  mode 
of  proceeding  in  such  cases.  The  *lea8e  on  which  the  action  was  r^^.^^ 
founded,  was  executed  by  the  plaintiff  in  error,  as  an  agent  of  '  ' 
McPherson  ;  and  yet  the  award  is  given  against  him,  as  if  he  had  acted  as 
the  principal  in  the  agreement.  The  award  was  made  against  him,  impos- 
ing upon  him  a  personal  liability,  when  the  declaration  states,  that  in  the 
contract  he  acted  as  agent,  and  the  claim  stated  in  it  is  a  claim  on  him  as 
the  agent  of  McPherson.  Thus,  the  award  is  not  in  conformity  with  the 
submission  ;  for  the  submission  must  be  considered  as  having  reference  to 
the  pleadings  ;  and  in  the  declaration,  as  well  as  in  the  articles  of  agreement, 
the  plaintiff  in  error  is  stated  to  be  the  agent  of  McPherson.  Yet  the  award 
finds  against  the  plaintiff  in  error  individually  ;  and  judgment  is  entered 
against  him,  not  as  agent,  but  individually. 

The  award  is  void  for  uncertainty.  It  does  not  say,  who  shall  pay  the 
amount  found  due,  whether  it  shall  be  paid  by  John  Lutz,  or  by  the  execu- 
tors of  McPherson.  If  it  is  a  debt  due  by  him  as  agent,  he  should,  by  the 
award,  have  been  directed  to  pay  it  as  agent,  and  his  claim  to  repayment 
by  the  executors,  would  thus  be  clearly  established.  The  award  is  not 
declared  to  be  made  in  the  suit  in  which  the  agreement  to  refer  was  entered. 
It  does  not  say,  that  the  money  is  to  be  paid  in  that  suit,  nor  is  it  applicable 
to  it ;  nor  does  it  appear,  that  there  was  not  another  suit  between  the  par- 
ties. The  suit  was  brought  for  damages  under  a  contract,  and  for  the  loss 
of  the  use  and  repairs  of  a  certain  house  ;  and  the  award  gives  the  amount 
to  the  plaintiff  below  for  expenses,  but  nothing  is  said  in  the  agreement 
about  expenses.  There  could  be  no  claim  for  expenses,  for  not  having  been 
allowed  to  hold  the  premises  under  the  lease. 

The  award  is  also  defective,  in  not  finding  the  exact  amount  to  be 
deducted  for  arrearages  of  rent.  "  Any  arrear  of  rent  due  from  Linthicum 
to  be  paid  by  him."  The  referees  do  not  say,  what  those  arrears  are  ;  and 
thus  the  whole  amount  found  by  the  referees  must  be  paid  by  Lutz,  and  he 
may  afterwards  recover  the  arrears  when  he  can.  ILyle  v.  RodgerSy  6  Wheat. 
395,  405  ;  2  Gallis.  61  ;  14  Johns.  308.  When  a  suit  such  as  this  is  referred 
to  arbitrators,  they  *must  dispose  of  it — they  must  say  what  is  to  be  r,^,  ^^ 
done  finally  with  it.  This  is  not  done ;  nothing  is  said  about  the  >- 
costs. 

The  law  of  Maryland,  ch.  8,  §  75,  directs  that  a  notice  of  the  award,  and 
a  copy  of  the  same,  shall  be  given  to  the  party.  Nothing  of  this  is  shown 
by  the  record  to  have  been  done  ;  and  the  court  had,  therefore,  no  authority 
to  give  judgment  on  the  award. 

Marbury  and  Coxe^  for  the  defendant. — Formerly,  it  seems  to  have  been 
the  policy  of  courts,  in  construing  awards,  to  vacate  them,  if  possible.  A 
more  reasonable  construction  now  prevails  ;  courts  will  intend  everything  to 
support  awards,  and  give  them  effect.  Most  of  the  objections  in  this  case 
must  be  sustained,  if  at  all,  by  matter  beyond  the  award. 

A  very  material  inquiry  is  contained  in  the  proposition,  to  consider,  that 
the  submission  was  limited  to  the  parties  in  the  cause,  and  the  matters  in  dif- 
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ference  between  them  in  that  cause.  Other  parties,  and  other  matters,  differ- 
ent from  those  connected  with  the  particular  action  referred  to,  may  be 
introduced  into  the  order  of  reference,  if  it  be  the  pleasure  of  the  parties 
and  the  order  of  reference  embrace  them.  But  who  are  connected  with 
the  reference,  and  what  is  referred,  must  depend  on  the  terms  of  the  order  of 
reference.  The  agreement  of  the  parties,  and  the  order  of  reference,  both 
show  that  the  submission  was  limited  to  the  parties  in  the  suit.  The  record 
exhibits  no  evidence  of  a  reference  of  the  same,  or  any  other  controversy, 
between  other  parties.  There  is  no  ground  for  the  introduction  of  the  exe- 
cutors of  Mr.  McPherson  ;  they  certainly  were  not  parties  to  the  reference 
by  order  of  court ;  and  are  strangers  to  the  record  and  proceedings  in  this 
cause. 

What  was  the  matter  referred  ?  Was  it  general,  of  all  matters  in  con- 
troversy between  the  parties  ;  or  special,  of  the  matters  in  difference 
between  them  in  this  suit  ?  There  have  been  some  nice  discriminations 
respecting  the  effect  of  certain  terms  of  reference,  which  have  how  become 
familiar  to  the  profession.  When  the  reference  is  in  these  terms,  "  all 
^  ^  ,  matters  in  *difference  between  the  parties  in  the  cause,"  it  has  been 
*  J  held,  to  constitute  a  general  reference  ;  and  then  the  arbitrators  are 
not  confined  to  the  special  matter  in  dispute  in  the  cause  referred,  but  may 
award  on  any  subject  or  matter  in  difference  between  the  parties,  whether 
pleaded  or  not.  But  when  the  reference  is,  "of  all  matters  in  difference  in 
the  cause  between  the  parties,  the  reference  is  special,  and  the  arbitrators 
are  confined  to  the  matters  in  dispute  in  the  cause  referred.  Watson  on 
Arb.  3  ;  2  T.  R.  646.  The  reference  in  this  cause  was  special :  the  lan- 
guage of  the  agreement  and  of  the  order  of  reference  limited  it  not  only  to 
the  parties  on  the  record,  but  to  the  matter  in  dispute  between  them  in  that 
cause.  The  language  is,  "the  arbitrament  of  a  majority  in  the  premises,  to 
be  final  between  the  parties,"  "  when  the  whole  matter  concerning  the  pre- 
mises, between  the  parties  aforesaid  in  variance,  being  fairly  adjusted,"  &c. 
"By  premises,  meaning  the  cause  referred.  It  is,  in  effect,  if  not  in  terms,  a 
reference  of  "all  matters  in  the  cause  in  variance  between  the  parties." 
The  arbitrators  were  thus  limited,  and  were  not  authorized  to  inquire  or 
award  concerning  matters  not  pending  in  the  cause  referred  to  them. 

What  was  then  in  dispute  in  the  cause?  It  is  shown  by  the  pleadings. 
The  action  was  brought  to  recover  damages  for  the  breach  of  a  covenant 
for  quiet  enjoyment,  contained  in  a  lease  signed  by  the  plaintiff  in  error. 
The  defendant  pleaded  performance.  The  reference  then  embraced  nothing 
more  than  the  question  of  eviction,  and  the  consequent  damage  ;  and  the 
referees  had  no  authority  to  inquire  into  any  other  matter.  It  is  insisted, 
that  the  award  is  uncertain  in  this  :  "  that  it  does  not  find  whether  there 
was  any  arrear  of  rent  due,  nor  how  much,  nor  to  whom."  This  matter 
concerning  the  rent  was  not  a  matter  in  controversy  in  the  cause,  and  was 
not  within  the  submission.  It  could  not  have  been  introduced  into  the 
cause  but  by  a  plea  of  set-off  against  the  damages  claimed  by  the  plaintiff. 
No  such  plea  was  filed,  in  fact ;  nor  would  such  a  plea  have  been  admissible. 
A  plea  of  set-off  can  only  be  when  there  are  mutual  debts ;  not  when  the 
demand,  on  either  side,  is  for  unliquidated  damages. 

♦i  '7^1         *^^  there  be  uncertainty  in  what  the  arbitrators  have  said  concem- 
-l  ing  the  rent,  it  will  not  vitiate  the  award  ;  for  "  if  an  award  be  good 
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in  part,  and  bad  in  part,  and  that  part  in  which  it  is  bad  be  not  within  the 
submission,  it  shall  not  invalidate  that  which  is  good  within  the  submission." 
Watson  on  Arb.  135,  130  ;  Kyd  on  Awards  244. 

Again,  on  this  part  of  the  award.  It  does  not  appear  by  the  finding  of 
the  arbitrators,  in  their  award,  that  any  rent  was  in  arrear  and  due  :  they 
say,  "  any  arrear  of  rent  due  from  Linthicum,  to  be  paid  by  him  ;"  not 
that  there  is  rent  in  arrear,  but  if  there  be  any.  If  the  plaintiff  in  error 
would  avail  himself  of  any  uncertainty  connected  with  this  part  of  the 
award,  he  should  have  made  a  motion  to  set  it  aside,  and  made  it  appear  to 
the  court,  by  affidavits,  that  there  was  rent  in  arrear.  In  the  absence  of 
such  proof,  it  is  not  to  be  presumed,  that  there  was  rent  due,  the  payment 
of  which  the  arbitrators  should  have  awarded,  with  sufficient  certainty. 
For  courts  will  not  intend  an  award  to  be  uncertain  ;  the  uncertainty  must 
appear  on  the  face  of  the  award,  or  by  averment.  Watson  on  Arb.  103-4, 
119-20  ;  Kyd  on  Awards  26. 

With  regard  to  all  that  was  within  the  submission,  the  award  is  suffi- 
ciently certain,  final  and  mutual.  The  submission  embraced  nothing  more 
than  "  whether  there  had  been  a  breach  of  the  covenant ;  and  if  so,  the 
plaintiff's  claim  to  damages  for  the  eviction."  If  the  arbitrators  had  done 
nothing  more  than  award  the  payment  of  a  sum  of  money,  it  would  have 
been  sufficient,  without  finding  the  act  of  eviction.  But  the  arbitrators  not 
only  award  the  money  to  be  paid,  but  they  state  that  it  is  to  be  paid  in  con- 
sideration of  the  breach  of  covenant,  complained  of  in  the  plaintiff's  declar- 
ation.    Watson  131,  145. 

It  is  objected,  however,  to  this  part  of  the  award,  that  it  is  uncer- 
tain, "  in  not  stating  who  is  to  pay  the  money  awarded."  Absolute  cer- 
tainty is  not  required  ;  yet  nothing  short  of  absolute  certainty,  could  make 
it  more  certain  than  it  appears  in  this  case,  that  Lutz  is  to  pay  the  money 
awarded  to  Linthicum.  There  are  but  two  parties  to  this  suit,  and  two 
only  to  the  reference.  '''Linthicum  is  the  plaintiff,  seeking  damages  r^,,^^^ 
for  breach  of  a  specific  covenant.  Lutz  is  the  defendant,  charged  »- 
with  the  breach.  The  arbitrators  award,  that  Linthicum  shall  receive 
$1129.93,  for  his  loss  and  damage,  in  consequence  of  the  breach  of  covenant 
of  which  he  complained  against  Lutz.  Who  then  is  to  pay  ?  Certainly, 
Lutz,  the  defendant,  and  only  other  party  in  the  suit.  The  executors  of 
McPherson  had  nothing  to  do  with  it.  Are  the  terras  in  which  the  verdict 
of  a  jury  is  rendered  more  certain  ?  Not  at  all ;  the  usual  form  is,  "  we  find 
for  the  plaintiff,  and  assess  his  damages  at  so  much  ;"  it  is  never  added,  to 
be  paid  by  the  defendant. 

This  award  is  said  to  be  void,  not  being  mutual.  In  the  case  of  Lyleji, 
JiodgerSy  6  Wheat.  400,  it  is  said,  ^'  that  if  that  part  of  the  award  which 
is  void,  be  so  connected  with  the  rest  as  to  affect  the  justice  of  the  case 
between  the  parties,  the  whole  is  void."  In  that  case,  the  release  of  certain 
lands  by  Bond  and  Lyle,  was  the  recompense,  in  consideration  of  which  Mrs. 
Dennison  was  to  pay  a  sum  of  money  ;  but  inasmuch  as  Mrs.  Dennison  could 
not  have  advantage  of  what  was  intended  for  her,  the  whole  was  declared 
void.  The  payment  of  the  rent,  in  this  case,  forms  not  part  consideration  for 
the  payment  of  the  $1129.93  to  Linthicum,  and  is  no  way  connected  with  it ; 
the  suit  was  solely  for  the  damages. 

It  is  objected,  that  the  arbitrators  ought  Qot  to  have  appointed  a  third 
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person,  until  they  had  disagreed.  To  this  it  is  answered,  that  the  third  per- 
son to  be  chosen  by  the  arbitrators,  was,  by  the  terms  of  the  order  of  refer- 
ence, to  be  a  referee,  and  not  an  umpire  ;  but  if  an  umpire,  it  was  not  im- 
proper to  make  the  appointment  before  a  difference. 

It  is  objected,  that  the  appointment  and  award  were  made  and  filed  the 
same  day.  It  is  answered,  that  the  record  does  not  show  this  to  be  the  fact ; 
it  shows,  that  the  arbitrators  filed  the  certificate  of  the  appointment  of  the 
third  referee,  and  their  award,  on  the  same  day,  to  wit,  the  '28th  day  of  Janu- 
ary. If,  however,  the  fact  was  shown,  it  is  no  evidence  of  misconduct ;  it 
^  -  is  consistent  with  perfect  fairness.  If  there  be  unfairness  *or  mis- 
J  conduct  in  the  arbitrators,  it  should  be  averred  and  shown,  on  affida* 
yit,  on  a  motion  to  set  aside  the  award. 

As  to  no  notice  of  the  appointment  of  a  third  referee,  or  of  the  making 
or  of  the  return  of  the  award.  This  objection  is  formatter  dehors  the  award. 
That  notice  was  given,  need  not  be  stated  in  the  award.  6  Har.  &  Johns. 
407.  To  impeach  the  award  for  want  of  notice,  a  motion,  supported  by  affi- 
davit, to  set  it  aside,  must  be  made  ;  it  cannot  be  by  exception,  which  must 
be  for  matter  on  the  face  of  the  award.  Act  of  Maryland  of  1778,  ch.  21, 
§§  8-10.  The  award  shall  remain  seven  days  in  the  general,  and  four  in  the 
county  court  during  their  sitting,  before  judgment  shall  be  entered  up. 
Then  judgment  shall  be  entered,  and  execution  granted,  in  the  same  manner 
as  may  be  on  verdict,  confession  or  nonsuit. 

Stort,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  a  writ  of 
error  to  the  circuit  court  of  the  district  of  Columbia,  for  the  county  of 
Washington.  The  original  suit  was  an  action  of  covenant,  brought  by 
Linthicum  against  Lutz,  upon  certain  articles  of  agreement,  made  between 
Lutz  on  the  one  part,  and  Linthicum  on  the  other  part,  on  the  22d  of  Octo- 
ber 1828.  The  declaration,  after  reciting  that  Lutz,  by  these  articles, 
leased  certain  premises  in  Georgetown  to  Linthicum,  for  ^\q  years,  from 
the  Sd  day  of  May  then  next  ensuing,  and  a  covenant  on  the  part  of  Linthi- 
cum to  pay  therefor  an  annual  rent  $250,  the  rent  to  be  paid  half-yearly, 
averred,  that,  by  the  articles  of  agreement,  Lutz  bound  himself  to  Linthi- 
cum, that  the  latter  should  have  peaceable  possession  of  the  premises  and 
retain  and  keep  the  same  for  the  said  five  years  ;  that  Linthicum  entered 
into  possession  of  the  premises,  and  held  the  same  until  the  3d  day  of 
November  1832,  when  Lutz  evicted  and  dispossessed  him,  <fec.  The  articles 
are  spread  upon  the  record,  by  which  it  appears,  that  they  were  made  "by 
and  between  John  Lutz  of,  &g.,  and  agent  for  John  McPherson,  of  Freder- 
icktown,  in  the  state  of  Maryland,  of  the  one  part,  and  Otho  M.  Linthicum, 
df  Greorgetown,  <fcc.,  of  the  other  part."  And  it  is  witnessed,  "that  the  said 
*Trfll  ^^^^  Lutz,  agent  as  aforesaid,  *has  rented  and  leased,"  ifcc,  the 
-'  premises,  to  Linthicum  ;  and  on  the  other  hand,  Linthicum  covenants 
to  pay  the  rent,  <fec.,  as  stated  in  the  declaration.  But  there  is  no  covenant 
in  the  lease  by  Lutz  for  quiet  enjoyment,  as  stated  in  the  declaration  ;  but 
the  latter  is  founded  upon  the  covenant  implied  by  law,  in  cases  of  demises. 
The  articles  conclude  with  these  words  :  "  In  witness  whereof,  we,  the  said 
John  Lutz  and  O.  M.  Linthicum,  have  hereunto  interchangeably  set  our 
hands  and  seals,  day  and  date  above.  John  Lutz,  agent  for  John  McPher- 
0on.     [l.  s.  ]    O.  M»  Linthicum.    [l.  s. J  " 
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The  defendant,  Lutz,  without  praying  oyer  of  the  articles  (without  which 
they  could  not  constitute  a  part  of  the  declaration),  pleaded  general  perform- 
ance of  the  covenants ;  upon  which  an  issue  was  joined  to  the  country. 
Afterwards,  the  parties,  by  consent,  agreed  to  refer  the  cause  ;  and  accord- 
ingly, by  a  rule  of  court,  it  was  ordered,  "  that  William  S.  Nicholls  and 
Francis  Dodge  he  appointed  referees  between  the  parties  aforesaid,  with 
liberty  to  choose  a  third  person  ;  and  that  they,  or  any  two  of  them,  when 
the  whole  matter  concerning  the  premises,  between  the  parties  aforesaid  in 
variance,  being  fairly  adjusted,  have  their  award  in  writing,  under  their 
hands,  and  return  the  same  to  the  court  here  ;  and  judgment  of  the  court  to 
be  rendered  according  to  such  award,  and  be  tinal  between  the  said  parties." 
The  referees  so  named,  on  the  28th  of  January  1833,  chose  John  Kurtz  the 
third  referee  ;  and  afterwards,  on  the  same  day,  made  their  award  in  the 
following  words :  "  We,  the  subscribers,  appointed  arbitrators  to  settle  a 
dispute  between  Otho  M.  Linthicum  and  John  Lutz,  in  which  the  executors 
of  the  late  John  McPherson,  of  Frederick,  are  interested,  do  award  the  sum 
of  eleven  hundred  and  twenty-nine  dollars  and  ninety -three  cents,  to  be  paid 
to  the  said  Linthicum,  in  full  for  all  expenses  and  damages  sustained  by  him, 
in  consequence  of  not  leaving  him  in  quiet  possession  of  the  house,  at  the  cor- 
ner of  Bridge  and  High  streets,  in  Georgetown  (the  demised  premises),  for 
the  full  term  of  the  lease  for  five  years.  Any  arrear  of  rent  due  from 
Linthicum,  to  be  paid  by  him."  Signed  by  all  the  referees.  Judgment  was 
given  by  the  circuit  court,  for  the  full  amount  of  the  award  so  made,  and 
costs  ;  and  the  present  writ  of  error  is  brought  to  revise  that  judgment. 

•The  question,  whether  the  articles  of  agreement  personally  t^^hh 
bound  Lutz,  is  not  presented  by  the  pleadings  in  such  a  manner  as  ^ 
that  there  might  not  be  difficulty  in  deciding  it,  if  it  constituted  the  only 
point  in  judgment.  But  if  this  difficulty  were  surmounted,  and  the  articles 
are  to  be  deemed  properly  before  us,  we  do  not  see,  how  they  can  well  be 
construed  not  to  import  a  personal  liability  on  the  part  of  Lutz,  for  the  want 
of  any  other  obligations  contained  in  them.  The  articles  purport  to  be  made 
by  Lutz,  and  to  be  sealed  by  him  ;  and  not  to  be  made  and  sealed  by  his 
principal.  The  description  of  himself,  as  agent,  does  not,  under  such  cir- 
cumstances, exclude  his  personal  responsibility.  But  tbis  very  liability  was 
necessarily  submitted  to  the  referees,  and  came  within  the  scope  of  their 
sward. 

Several  objections  have  been  taken  to  the  award.  In  the  first  place,  it 
is  said,  that  the  award  is  uncertain,  and  not  mutual  and  final ;  that  it  does 
not  state  by  whom  the  money  awarded  is  to  be  paid,  whether  by  Lutz,  or 
by  the  executors  of  McPherson  ;  and  that  it  does  not  find  the  arrears  of  the 
rent  due,  and  to  whom  due  ;  and  that  it  does  not  appear  to  be  an  award 
made  in  this  cause.  We  are  of  opinion,  that  these  objections  are  ill  founded. 
The  award  is  sufficiently  shown  to  be  an  award  in  this  cause ;  for  no  other 
cause  directly  appears  to  have  been  pending,  or  in  dispute  between  the 
parties  ;  and  the  subject-matter  of  this  very  suit  is  directly  within  the  terms 
of  the  award.  The  award  being  made  in  this  suit,  and  applicable  in  its 
terms  to  it,  it  is  sufficiently  certain,  that  the  money  is  to  be  paid  by  Lutz, 
for  there  is  no  other  person  on  the  record  by  whom  it  can  be  judicially 
awarded  to  be  paid.  The  award  is  also  mutual  and  final,  as  to  all  the  mat- 
ters referred.     It  is  not  a  general  arbitration,  at  the  common  law,  of  all 
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matters  in  dispute  between  the  parties  ;  but  a  specific  reference  of  the  mat- 
ters in  dispute,  in  the  cause  pending  in  court,  under  a  rule  of  court.  Now, 
those  matters  were  the  damages  and  losses  claimed  by  Lintbicum,  for  the 
breach  of  the  covenant ;  and  the  sum  awarded  is  expressly  declared  to  be 
"  in  full  for  all  expenses  and  damages  "  so  sustained.  As  to  the  arrears  of 
the  rent  due  from  Lintbicum,  they  constituted  no  part  of  the  matters  sub- 
mitted ;  they  were  not  in  controversy  in  the  suit.  And  the  statement  in 
*i  '7«1  *^®  award,  as  to  any  arrears  of  rent,  was  *merely  an  exclusion  of  a 
-I  conclusion,  which  might  possibly  have  been  drawn,  that  the  referees 
had  deducted  such  arrears  in  making  their  award.  It  is,  therefore,  very 
properly  stated,  that  any  arrears  of  rent  due  by  Lintbicum  are,  notwith- 
standing the  award,  to  be  paid  by  him. 

Another  objection  is,  that  the  submission,  the  appointment  of  the 
third  referee,  the  award  itself,  and  the  proceedings  thereon,  have  not  been 
according  to  the  acts  of  assembly  of  Maryland,  and  to  the  order  of  the  court. 
It  is  said,  that  the  appointment  of  the  third  referee  ought  not  to  have  been 
made,  until  after  the  two  other  referees  had  met  and  heard  the  cause,  and 
disagreed  thereon  ;  but  we  are  of  a  different  opinion.  The  submission  under 
the  rule  of  court  did  not  contemplate  the  third  referee  to  be  a  mere  umpire 
in  the  case,  upon  a  difference  of  opinion  of  the  other  two  ;  but  an  original 
referee,  to  be  chosen  by  the  other  two,  and  when  chosen,  to  constitute  a 
part  of  the  board  authorized  to  hear  and  decide  the  cause.  How  otherwise 
are  we  to  understand  the  language  of  the  rule?  "  They  (that  is  the  three), 
or  any  two  of  them,  are  to  have  their  award  in  writing,"  Ac,  which  words 
plainly  contemplate  the  case  of  a  hearing  by  all  of  them  ;  and  if  the  case 
were  one  in  which  an  umpire  was  to  be  chosen,  there  is  no  impropriety,  and 
on  the  contrary,  it  has  been  thought,  that  there  is  great  propriety,  in  selecting 
the  umpire,  before  the  other  arbitrators  have  disagreed.  This  doctrine  has 
been  repeatedly  held  in  England,(a)  and  it  was  affirmed  in  the  court  of  appeals 
of  Maryland,  in  JRigden  v.  Martin^  6  Har.  <fc  Johns.  403.  It  is  so  reasonable 
in  itself,  that  if  the  point  were  new,  it  would  be  difficult  to  displace  it.  Then, 
again,  it  is  said,  that  no  notice  appears  to  be  have  been  given  to  Lutz  of  the 
appointment  of  the  third  referee,  or  of  the  making  or  returning  the  award,  and 
that  these  acts  appear  all  to  have  been  done  on  the  same  day.  There  is 
certainly  no  objection  to  these  acts  being  done  on  the  same  day,  if  the  par- 
ties had  due  notice  and  a  due  hearing  before  the  referees,  and  the  award  was 
made  upon  due  deliberation.  Without  question,  due  notice  should  be  given 
*i  '701  ^^  ^^®  parties,  of  *the  time  and  place  for  hearing  the  cause  ;  and  if 
-*  the  award  was  made,  without  such  notice,  it  ought,  upon  the  plainest 
principles  of  justice,  to  be  set  aside.  But  it  is  by  no  means  necessary,  that 
it  should  appear  upon  the  face  of  the  award,  that  such  notice  was  given. 
There  is  no  statute  of  Maryland  (whose  laws  govern  in  this  part  of  the 
district)  which  requires  such  facts  to  be  set  forth  in  the  award.  The  act 
of  1779,  ch.  21,  §  8,  merely  authorizes  submissions,  by  a  rule  of  court,  of 
causes  pending  in  the  court ;  and  the  act  of  1786,  ch.  80,  §  11,  provides  only 
for  cases,  where  either  of  the  parties  dies  pending  the  submission,  and  before 
the  award.     If  no  notice  is  in  fact  given,  and  no  due  hearing  had,  the 


(a)  See  Watson  on. Awards,  ch.  4,  §  2,  p.  56-8;  Kyd  on  Awarda  82-«,  2d  edition; 
Roe  e.  Doe,  2  T.  R.  644;  Harding  v.  Watts,  15  East  556. 


11^ 


1884]  OF  THE  XJNITED  STATES.  179 

Lutz  y.  Linthicum. 

proper  mode  is  to  bring  such  facts  (not  appearing  on  the  face  of  the  award) 
before  the  court,  upon  affidavit,  and  motion  to  set  aside  the  award.  But, 
primdfacie^  the  award  is  to  be  taken  to  have  been  regularly  made,  where 
there  is  nothing  on  its  face  to  impeach  it.  This  very  objection  was  made 
and  overruled  in  Rigden  v.  Martin^  6  Har.  &  Johns.  403. 

Another  objection  is,  that  the  same  act  of  Maryland  of  1785,  ch.  80,  §  11, 
requires,  that  in  all  cases  of  awards  made  under  a  rule  of  court,  the  party 
in  whose  favor  the  award  is  made  shall  cause  a  copy  thereof  to  be  delivered 
to  the  adverse  party  or  his  attorney,  at  least  three  days  before  judgment  is 
moved  for  upon  the  award  ;  and  the  clerk  of  the  court  is  not  to  enter  judg- 
ment upon  any  award,  without  a  motion  to,  and  direction  from,  the  court ; 
and  the  court  shall  always  have  satisfactory  proof  that  a  copy  of  the  award 
hath  been  so  delivered,  before  judgment  shall  be  so  directed  to  be  entered  ; 
and  it  is  said,  that  there  has  not  been  a  compliance  with  this  requisite  by  a 
delivery  of  the  copy.  How  that  may  have  been,  we  have  no  means  of 
knowing,  for  nothing  appears  upon  the  record  respecting  it,  and  there  is  no 
ground  to  say,  that  it  ought  to  constitute  any  part  of  the  record,  or  that  it 
is  properly  assignable  as  error.  It  is  matter  purely  collateral  and  in  pais. 
If  no  such  copy  had  been  delivered,  the  proper  remedy  would  have  been,  to 
take  the  objection  in  the  court  below,  upon  the  motion  for  judgment,  or 
to  set  aside  the  judgment  for  irregularity,  if  there  had  been  no  waiver,  or 
no  opportunity  to  make  the  objections,  before  judgment.  But  in  the  present 
case,  sufficient  does  appear  upon  the  record,  to  show,  that  the  party  had  full 
opportunity  *to  avail  himself  of  all  his  legal  rights  in  the  court  below.  ^^ 
The  cause  was  referred  at  November  term  1 832  ;  pending  the  term,  L 
to  wit,  on  the  18th  of  January  1833,  the  award  was  filed  in  court ;  the  cause 
was  then  continued  until  the  next  term,  viz.,  the  fourth  Monday  in  March 
1 833  ;  at  which  time,  the  parties  appeared  by  their  attorneys,  and  upon 
motion,  and  after  argument  of  counsel,  judgment  was  entered.  We  are 
bound  to  presume,  in  the  absence  of  all  evidence  to  the  contrary,  that  all 
things  were  rightfully  and  regularly  done  by  the  court,  and  that  the  parties 
were  fully  heard  upon  all  the  matters  properly  in  judgment. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  circuit  court 
ought  to  be  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  counsel  :  On  consider- 
ation whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed, 
with  costs  and  damages  at  the  rate  of  six  per  centum  per  annum. 
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•William  Robinson,  Jr.,  Plaintiff  in  error,  v.  William  Koblb'b 

Administrators. 

Damages. 

K.  stipulated  in  certain  articles  of  agreement,  to  transport  and  deliver,  by  the  steamboat  Paragon, 
to  R.,  a  certain  quantity  of  subsistence  stores,  supposed  to  amount  to  $3700  barrels,  for  the 
use  of  the  United  States ;  in  consideration  whereof,  R.  agreed  to  pay  to  N.,  on  the  delivery  of 
the  stores  at  St.  Louis,  at  a  certain  rate  per  barrel,  one-half  in  specie  funds,  or  their  equivalent, 
and  the  other  half  to  be  paid  in  Cincinnati,  in  the  paper  of  banks  current  there,  at  the  period 
of  the  delivery  of  the  stores  at  St.  Louis.  Under  the  agreement  was  the  following  memoran- 
dum :  **  It  is  understood,  that  the  payment  to  be  made  in  Cincinnati,  is  to  be  in  the  paper  of 
the  Miami  Exporting  Company  or  its  equivalent." 

The  court  erred  in  refusing  to  instruct  the  jury,  that  the  plaintiffs  could  only  recover  the  stipulated 
price  for  the  freight  actually  transported,  and  that  they  were  entitled  to  no  more  than  the 
specie  value  of  the  notes  of  the  Miami  Exporting  Company  Bank,  at  the  time  the  payment 
should  have  been  made  at  Cincinnati ;  the  specie  value  of  the  notes,  at  the  time  they  should 
have  been  paid,  is  the  rule  by  which  such  damages  are  to  be  estimated.* 

The  plaintiff,  the  owner  cf  the  steamboat,  was  not  entitled  under  the  contract  to  recover  in  damages 
more  than  the  stipulated  price  for  the  freight  actually  transported ;  if  R.  had  bound  himself 
to  deliver  a  certain  number  of  barrels,  and  had  failed  to  do  so,  N.  would  have  been  entitled  to 
damages  for  such  failure ;  but  a  fair  construction  of  the  contract  imposed  no  such  obligation 
on  R. 

There  is  no  pretence,  that  R.  did  not  deliver  the  whole  amount  of  freight  in  his  possession,  at  the 
places  designated  in  the  contract ;  in  this  respect,  as  well  as  in  every  other,  in  regard  to  the  con- 
tract, he  seems  to  have  acted  in  good  faith ;  and  he  was  unable  to  deliver  the  number  of  barrels 
snpposed,  either  through  the  loss  stated,  or  an  erroneous  estimate  of  the  quantity.  But  to 
exonerate  R.  from  damages  on  this  ground,  it  is  enough  to  know,  that  he  did  not  bind  himself 
to  deliver  any  specific  amount  of  freight ;  the  probable  amount  is  stated  or  supposed,  in  the 
agreement,  but  there  is  no  undertaking  as  to  the  quantity. 

Ebrob  to  the  District  Court  for  the  Western  District  of  Pennsylvania. 
In  the  district  court,  the  administrators  of  William  Noble,  the  defendants 
in  error,  instituted  an  action  of  covenant  against  the  plaintiff  in  error,  upon 
certain  articles  of  agreement  in  the  following  terms  : 

"  Article  of  agreement  entered  into  this  24th  day  of  February,  between 
♦iftol  ^i'^^*°^  Noble,  of  the  city  of  Cincinnati,  of  the  *one  part,  and  Wil- 
J  Ham  Robinson,  Jun.,  of  the  city  of  Pittsburgh,  of  the  other  part,  wit- 
ncsseth  :  That  the  said  Noble  hereby  agrees,  stipulates  and  binds  himself, 
to  and  with  the  said  Robinson,  to  transport  and  deliver  to  said  Robinson,  in 
the  steamboat  Paragon,  a  certain  quantity  of  subsistence  stores,  for  the  use 
of  the  United  States  army,  supposed  to  amount  to  three  thousand  seven 
hundred  barrels,  estimating  one-half  of  the  quantity  of  stores  as  flour  bar- 
rels, and  the  other  half  as  whiskey  or  pork  barrels ;  the  said  Robinson 
delivering  the  one-half  of  the  same  between  the  1st  and  lOth  March,  to  said 
Noble,  at  Cincinnati,  and  the  other  half  by  the  dOth  of  March,  at  the  usual 
place  of  deposit,  near  the  mouth  of  the  Ohio  ;  the  delivery  of  which  stores 
is  to  be  made  and  completed  in  the  order  in  which  they  are  received  in  the 
town  of  St.  Louis  aforesaid,  on  or  before  the  15th  day  of  April  next  ensuing. 
In  consideration  whereof,  the  said  Robinson  hereby  agrees  and  binds  himself 
to  pay  to  the  said  Noble,  one  dollar  and  fifty  cents  per  barrel,  one-half 

'  A  promise  made,  during  the  rebellion,  to  contract.    Planters'  Bank  v.  Union   Bank,  16 

pay  in  confederate  notes,  in  consideration  of  Wall.  483.     And  see  Atlanta,  Tennessee  and 

the  receipt  of  such  notes,  and  of  drafts  pay-  Ohio  Railroad  Co.  v.  Bank  of  Columbia,  19  Id. 

able  by  them,  was  held  not  to  be  an  illegal  548. 
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whereof  is  to  be  paid  on  the  delivery  of  said  stores  in  St.  Louis,  in  specie 
funds  or  their  equivalent,  and  the  other  half,  in  Cincinnati,  in  the  paper  of 
banks  current  therein,  at  the  period  of  the  delivery  of  the  said  stores  at  St. 
Louis." 

The  declaration  averred,'  that  in  the  month  of  March  1821,  he,  the  said 
Noble,  received  on  board  the  steamboat  Paragon,  all  the  stores  and  lading 
which  were  offered  by  Robinson,  both  at  the  city  of  Cincinnati,  and  the 
usual  place  of  deposit  near  the  mouth  of  the  Ohio  river,  and  conveyed  ail 
the  stores  delivered  on  board  the  said  boat,  according  to  the  stipulations 
in  the  articles  of  agreement,  to  the  town  of  St.  Louis,  and  delivered  those 
to  Robinson  in  person ;  and  also  averred  performance  of  all  the  agreements, 
covenants  and  stipulations  in  the  articles  of  agreement.  The  declaration 
then  proceeded  to  assign  as  breaches  of  the  articles  of  agreement,  that  Rob- 
inson did  not  deliver  one-half  of  the  said  amount  of  3;  00  barrels  of  army 
subsistence  stores,  or  any  other  equivalent  freight,  to  Noble,  or  on  board  the 
said  steamboat  Paragon,  at  Cincinnati,  between  the  1st  and  10th  of  March, 
in  the  year  1821,  although  Noble  and  the  boat  were,  during  that  time,  ready 
and  waiting  to  receive  the  same ;  and  Robinson  did  not,  on  or  before  the 
30th  day  of  March,  in  the  year  last  aforesaid,  nor  afterwards,  deliver  to 
Noble,  at  the  usual  place  of  deposit,  *near  the  mouth  of  the  Ohio  r^-^^ 
river,  the  other  half  of  the  said  3700  barrels  of  army  subsistence  ^ 
stores,  or  on  board  of  said  boat,  at  said  last-mentioned  place,  although  the 
boat  was  there,  ready  and  waiting  to  receive  the  same,  after  the  said  30th 
of  March,  in  the  year  last  aforesaid  ;  and  although  Noble  had  frequently, 
before  and  after  that  time,  requested  the  said  Robinson  to  furnish  the  stores 
and  freight  stipulated  for  as  aforesaid  ;  and  further,  that  Robinson  had  not 
paid  to  the  said  Noble,  nor  to  his  use,  the  said  sum  of  one  dollar  and  fifty 
cents  per  barrel  on  the  delivery  of  such  amount  of  said  stores  as  were 
actually  carried  in  said  steamboat  and  delivered,  in  all  respects,  in  accord- 
ance with  the  tenor  of  the  articles  of  agreement,  at  St.  Louis,  in  specie  or 
otherwise  ;  nor  had  Robinson  paid  to  Noble,  in  any  money,  by  the  barrel, 
according  to  the  price  stipulated  as  aforesaid,  or  otherwise,  for  such  amount 
of  said  anny  subsistence  stores  as  Robinson  wjis,  by  the  tenor  of  said 
articles  of  agreement,  bound  to  furnish  for  freights  to  St.  Louis,  as  above 
recited,  but  on  the  contrary,  had  wholly  refused  to  pay  the  amount  stipu- 
lated by  him  to  be  paid  as  aforesaid,  in  the  manner  or  at  the  times  above 
mentioned,  or  at  any  other  times,  or  in  any  other  manner.  And  Robinson 
had  further  neglected  and  omitted  to  perform,  in  manner  by  him  agreed  as 
above  mentioned,  the  stipulations  and  covenants  made  as  aforesaid,  but  the 
same  had  broken  and  not  kept,  contrary  to  the  tenor  and  spirit  of  said  arti- 
cles of  agreement  ;  whereby  the  said  Noble  not  only  was  deprived  of  the 
amount  agreed  to  be  paid  by  Robinson  in  manner  aforesaid,  but  also  of 
other  great  gains  and  profit  which  might  and  would  otherwise  have  arisen 
and  accrued  to  him,  during  the  time  of  detention  of  steamboat,  caused  by 
the  non-performance,  by  Robinson,  of  his  agreements  aforesaid. 

On  the  trial  of  the  cause,  the  counsel  for  the  defendant  prayed  the  court 
to  charge  the  jury  : 

1.  That  it  is  an  inflexible  rule  in  the  construction  of  contracts,  so  to 
interpret  them  as  to  effectuate  the  intention  of  the  parties.  That  it  is  within 
the  province  of  the  jury  to  determine  what  the  intention  was,  at  the  time  of 
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the  execution  of  the  instrument,  according  to  the  rules  of  construction  the 
court  may  advise. 

^  T  2.  That  the  contract  upon  which  the  present  action  is  *instituted, 
J  is  not  a  contract  of  affreightment  by  charter-party.  There  is  no  hir- 
ing of  the  ship  ;  it  is  a  contract  for  the  conveyance  of  merchandise  in  a 
general  ship.  That  the  plaintiff  cannot  recover  damages  according  to  the 
number  of  tons  the  ship  was  capable  of  containing  ;  but  that  his  damages 
must  be  limited,  according  to  the  terms  of  the  contract,  to  the  actual  freight 
earned  upon  the  cargo  delivered. 

3.  That  the  words,  the  spirit  and  the^  meaning  of  the  contract  preclude 
the  plaintiff  from  recovering  from  the  defendant  more  than  the  actual  value 
of  the  Miami  Exporting  Company  paper,  at  the  time  it  became  due,  accord- 
ing to  the  scale  of  depreciation. 

4.  That  under  this  contract,  there  was  no  legal  obligation  upon  the 
defendant  to  tender  to  plaintiff  the  amount  due  him,  in  the  depreciated  cur- 
rency of  the  Miami  Exporting  Company,  in  order  to  save  himself  from  the 
payment  of  the  numerical  value  of  the  notes,  inasmuch  as  the  defendant 
reserved  to  himself  the  right  either  to  pay  in  the  depreciated  currency,  or 
in  its  equivalent. 

5.  That  the  plaintiff  cannot  recover,  in  the  present  action  at  law,  the 
freight  for  goods  actually  transported,  and  damages  for  the  breach  of  the 
contract  for  non-delivery  of  all  the  stores  defendant  contracted  to  deliver 
for  transportation. 

The  court  charged  the  jury  upon  these  points  : 

1.  It  is  certainly  true,  that  the  intention  of  the  parties  to  a  contract  mast 
govern  its  construction,  provided  that  no  violence  is  done  to  the  rules  of 
law,  in  seeking  to  effectuate  sach  intention,  and  it  is  the  province  of  the 
jury,  to  judge,  from  the  language  of  the  contract,  what  that  intention  is, 
subject  to  the  opinion  of  the  court  as  to  its  legal  effect. 

2.  The  contract  which  is  the  subject  of  the  present  suit,  is  not  a  contract 
of  affreightment  by  charter-party  ;  and,  in  strictness,  the  plaintiff  cannot 
recover  damages  according  to  the  number  of  tons  the  boat  was  capable  of 
containing.  The  rule  of  law,  in  cases  where  there  has  been  a  failure  to 
furnish  the  stipulated  freight,  and  there  exists  no  charter  party,  is,  for  the 
jury  to  take  all  circumstances  into  consideration,  and  to  make  an  allowance 
for  any  freight  which  the  master  had  it  in  bis  power  to  transport,  in  addition 
to  that  which  was  furnished.  If  the  lading  should  not  be  complete,  without 
^       ,  the  default  of  the  *master,  the  rule  is  to  estimate  the  freight  by 

-I  means  of  an  average,  so  as  to  take  neither  the  greatest  possible 
freight,  nor  the  least,  and  such  average  is  the  proper  measure  of  damages. 
3  and  4.  The  actual  specie  value  of  the  paper  of  the  Miami  Exporting 
Company,  at  the  time  it  became  due  by  the  contract,  is  not  the  true  measure 
of  damages.  It  was  made,  and  to  be  executed  in  the  state  of  Ohio,  and  the 
laws  of  that  state  must,  therefore,  govern  this  case.  The  defendant  having 
failed  to  tender  to  the  plaintiff  the  paper  of  the  Miami  Exporting  Company, 
or  its  equivalent,  at  the  time  mentioned  in  the  contract,  and  the  plaintiff 
having  performed  all  he  had  covenanted  to  perform,  is,  by  the  laws  of  Ohio, 
entitled,  to  recover  the  numerical  value  of  the  paper  of  the  Miami  Export- 
ing Company,  in  specie,  with  interest. 

6.  In  answer  to  the  last  point,  the  court  said,  that  the  plaintiffs  claim, 
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not  only  for  the  freight  actually  transported  and  delivered,  bat  damages  for 
failing  to  furnish  as  much  freight  as  the  article  stipulates  for  ;  if  the  testi- 
mony supports  their  claim,  they  may,  in  the  present  action,  recover  damages 
for  such  failure. 

Whereupon,  the  counsel  for  the  defendant  excepted  to  the  opinion  of 
the  court  upon  the  several  points  aforesaid,  and  requested  the  court  to  seal 
a  bill  of  exceptions,  which  was  accordingly  done.  The  jury  rendered  their 
verdict,  finding  in  favor  of  the  plaintiff,  the  sum  of  $3391.14  ;  upon  which 
verdict  the  court  entered  judgment ;  and  the  defendant  prosecuted  this 
writ  of  error. 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  WatUy 
for  the  plaintiff  in  error  ;  and  by  Fetterman  and  Coltoell,  for  the  defendants. 

WattSy  for  the  plaintiffs  in  error, — ^Noble's  administrators  were  plaintiffs 
in  the  inferior  court,  in  an  action  of  covenant,  upon  a  certain  agreement, 
under  the  seals  of  the  parties.  From  the  face  of  this  paper,  as  well  as  from 
evidence  extrinsic,  *it  appears,  that  Robinson  was  a  contractor  with  r^^^g. 
the  United  States,  for  the  supply  of  subsistence  stores  for  their  troops  ^ 
stationed  at  a  north-west  post  on  the  Mississippi  river ;  and  that  Noble  was 
a  freighter,  who  navigated  the  rivers  Ohio  and  Mississippi  in  steam  and  flat 
boats.  As  one-half  of  the  stores  were  to  be  delivered  by  Robinson  for 
transportation  at  Cincinnati,  and  the  other  half  at  the  mouth  of  the  Ohio— 
St.  Louis  being  the  destination  ;  there  appears  to  be  two  subjects  of  con- 
templation presented  to  the  mind  of  said  Robinson,  at  the  time  he  executed 
the  agreement :  1.  The  usage  prevailing  between  contractors  of  the  United 
States  and  the  government ;  the  latter  reserving  the  right  to  restrict  the 
quantity  of  supplies,  by  giving  to  the  conti*actors  a  reasonable  notice  of  the 
same.  2.  The  loss  arising  from  the  perils  of  the  river,  in  navigating  it,  at 
that  early  day,  either  in  steam  or  keel  boats.  Hence,  the  caution  observed 
by  said  Robinson  in  the  introduction  of  the  terms  of  his  agreement.  The 
stipulation  is,  on  the  part  of  Noble,  to  carry  subsistence  stored,  s^ipposed  to 
amount  to  about  3700  barrels,  leavmg  the  covenant,  on  the  part  of  Robinson, 
implied,  rather  than  clearly  expressed,  to  deliver  any  number  of  barrels  for 
shipment ;  and  that  number  entirely  contingent  upon  his  interests,  con- 
trolled, as  they  were  liable  to  be,  by  the  United  States,  and  the  dangers  of 
the  river. 

The  testimony  of  Richard  Miller  proves,  that  one-half  of  the  stores  was 
delivered  at  Cincinnati,  and  the  reason  why  the  other  half  (two-thirds  or 
three-fourths  being  delivered)  was  not  ready  at  the  mouth  of  the  Ohio,  was 
the  loss  of  a  flat-boat  laden  with  them,  and  under  the  direction  of  said 
Noble.  Notwithstanding  the  misfortune  of  Robinson,  it  is  seriously  con- 
tended by  the  learned  counsel  of  Noble,  that,  under  the  terms  of  his  agree- 
ment, Robinson  will  be  obliged  to  pay  for  the  freight  of  goods  that  were 
sunk  on  their  passage  to  the  place  of  delivery,  and  never  carried  by  Noble. 
But  the  learned  judge,  in  bis  charge  to  the  jury,  stretched  the  point  further 
and  wider  than  the  conscience  of  the  counsel  would  allow  them  to  go.  For, 
although  he  admits  there  was  no  **  charter-party,"  still  he  asserts  the  irre- 
concilable doctrine,  that  *the  rule  of  damages,  where  there  has  been  r^t^QH 
an  infraction  of  the  agreement,  would  be  to  find  an  average  number  •• 
between  what  was  actually  furnished  and  what  the  boat  was  capable  ol 
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containing  ;  so  that,  if  the  capacity  of  the  "  Paragon  "  exceeded  6000  bar- 
rels, the  average  number,  according  to  the  charge  of  the  court,  and  which 
governed  the  jury,  would  be  far  beyond  even  the  3700  barrels.  By  refer- 
ring to  the  account  of  Robinson,  the  court  will  see  how  far  a  blind  chance 
has  carried  her  votaries  beyond  the  limits  of  justice. 

The  second  reason  assigned  for  the  reversal  of  the  judgment  arises  out 
of  the  misconstruction  of  the  court  of  that  part  of  the  agreement  relating 
to  the  payment  of  money.  It  is  proved,  by  the  deposition  of  Spencer,  that 
the  current  value  of  the  bills  of  the  Miami  Exporting  Company  paper,  on 
the  Ist  April  1821,  was  66f  cents  in  specie.  Cincinnati  is  about  800  miles 
from  St.  Louis,  and  the  mouth  of  the  Ohio  not  more  than  one-fourth  the 
distance  ;  hence  the  stipulation,  on  the  part  of  Robinson,  to  pay  one  dollar 
and  iifty  cents  per  barrel  for  transportation  from  Cincinnati,  and  the  equiv- 
alent of  one  dollar  and  fifty  cents,  in  the  depreciated  currency,  being 
one  dollar,  from  the  mouth  of  the  Ohio  to  St.  Louis.  This  intention  of 
the  parties  is  the  more  apparent,  by  compairing  the  different  clauses  of  the 
agreement.  In  the  first,  Robinson  contracts  to  pay  in  '^  specie  funds  ;"  and 
in  the  second,  "in  the  paper  of  banks  current  at  Cincinnati,  at  the  period  of 
delivery  of  said  stores  at  St.  Louis  ;"  and,  to  put  the  intention  beyond  con- 
troversy, it  is  further  added,  "it  is  understood,  that  the  payment  to  be 
made  in  Cincinnati  is  to  be  in  the  paper  of  the  Miami  Exporting  Company, 
or  its  equivalent."  The  term  "  equivalent"  (being  compounded  of  (jequus 
and  val€o)y  both  in  its  original  and  ordinary  signification,  means  what  this 
depreciated  currency  was  worth,  equal  in  value  ;  and  cannot  be  restrained 
to  what  it  is  contended  it  is,  to  bank-notes,  of  numercial  value.  In  the 
general  derangement  of  currency  of  1821,  Mr.  Robinson  clearly  reserved 
*i  ««l  ^^®  right  to  pay  either  in  the  paper  of  the  *Miami  Exporting  Com 
■'  pany,  in  other  depreciated  paper,  or  the  value  of  said  Miami  Export- 
ing Company's  paper,  in  April  1821,  in  specie. 

The  case  relied  upon  by  the  learned  judge  who  ruled  this  cause  will  be 
found  in  Morris  v.  iJdtoards,  1  Ohio  189.  And  although  dissenting  from 
the  opinion  of  Judge  Hitchcock,  and  yielding  to  that  of  Judge  Bubnet,  it 
is  considered,  that  the  opinion  of  Judge  Hitchcock  is  irreconcilable  with  that 
of  the  district  judge  in  the  present  cause.  It  is  based  upon  the  principle, 
that  the  amount  of  the  indebtedness  of  the  maker  of  the  note  was  liquidated 
and  fixed  at  $2000  ;  and  that,  if  it  had  been  intended  as  a  promise  to  pay 
numerically,  or  the  value  of  the  currency,  it  ought  so  to  have  been  expressed  ; 
and  the  judge  infers,  from  the  absence  of  the  expression,  that  it  was  not  so 
intended.  In  the  case  of  Morris  v.  £JdwardSy  the  evidence  of  depreciation 
was  excluded  from  the  jury  ;  in  this  case,  it  was  admitted  without  objec- 
tion. 

Differing  as  that  case  does  essentially  from  the  present,  the  attention  of 
the  court  is  particularly  invited  to  a  review  of  it.  To  sustain  the  position 
that  depreciated  bills  are  not  money,  not  a  legal  tender,  and  not  negotiable, 
but  a  mere  commodity,  the  attention  of  the  court  is  requested  to  the  cases 
of  McGormick  v.  Trotter,  10  S.  A  R.  94  ;  8  Mass.  260  ;  9  Johns.  120  ;  '6 
Kent's  Com.  76  ;  1  Dall.  124  ;  2  Ibid.  123,  173  ;  1  Bibb  461.  It  is  certainly 
clear,  that  when  a  man  agrees  to  pay  an  ascertained  sum  of  money,  in  com- 
modities, as  in  the  case  in  1  W.  C.  C.  376,  where  there  was  an  agreement 
to  pay  7820  livres,  in  sugar;  or  the  bureau  case  in  2  P.  <fc  W.  63,  and  fails  to 
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tender  the  commoditieB,  on  the  day  they  become  due,  that  the  debtor  can 
recover  the  amount  in  money,  as  in  the  first  case,  and  the  price  of  the  bureaus, 
as  in  the  second.  But  this  does  not  disturb  the  inviolable  principle.  When 
there  is  a  contract  to  pay  in  specific  articles,  the  rule  of  construction  is,  to 
estimate  the  damages  according  to  the  value  of  the  articles,  at  the  time  of 
the  infraction  of  the  agreement.  See  2  Mason  89  ;  3  Wheat.  200  l*^  r^ 
Ibid.  109 ;  Pet.  C.  C.  85  ;  3  Cranch  298  ;  11  S.  A  R.  445.  But  by  the  L  *®^ 
positive  stipulation  of  the  parties  to  the  present  ca^e,  the  paper  of  the 
Miami  Exporting  Company  was  rendered  a  commodity,  and  Robinson  agreed 
to  pay  in  money,  and  Noble  to  receive  in  money,  what  it  was  worth,  at  a 
certain  date ;  and  all  the  circumstances  of  the  transaction,  the  words  and 
spirit  of  the  covenant,  conduce  to  this  construction. 

The  learned  judge,  therefore,  has  erred  in  his  charge  to  the  jury,  upon 
the  several  points  presented  ;  and  injustice  has  been  done  to  the  plaintiff  in 
error. 

^etterman  and  CohoeUy  for  the  defendant  in  error,  contended  : — By  the 
terms  of  the  contract,  Robinson  was  bound  to  furnish  Noble,  the  owner  and 
master  of  the  steamboat  Paragon,  with  about  3700  barrels  of  freight,  to  be 
transported  to  St.  Louis  ;  one-half  to  be  furnished  at  Cincinnati,  and  the 
other  half  at  the  mouth  of  the  Ohio,  for  the  transportation  of  which  was  to 
be  paid  the  sum  of  one  dollar  and  fifty  cents  per  barrel,  freight.  It  appeared 
in  evidence,  that  he  furnished  for  the  long  voyage,  the  full  half  of  8700 
barrels,  and  prevented  Noble  from  taking  other  freight ;  but  that  for  the 
short  and  profitable  voyage,  he  furnished  not  quite  two-thirds  of  a  load. 
And  in  the  declaration,  it  is  averred,  as  a  breach  of  the  agreement  on  the 
part  of  Robinson,  that  he  did  not  furnish  the  stipulated  number  of  barrels, 
freight.     In  consequence  of  which,  Noble  sought  to  recover  damages. 

It  is  urged,  that,  by  the  true  effect  of  the  agreement,  Robinson  is  not  so 
discharged,  and  that  he  was  bound  to  furnLsh  the  3700  barrels,  subject  only  to 
such  deduction  as  may  be  reasonable,  under  the  qualification  of  the  terms 
connected  with  the  number  3700,  keeping  in  view  the  circumstances  of  the 
case.  It  is  plain,  that  the  owner  of  a  boat,  entering  into  such  a  contract, 
would  be  governed  in  his  arrangements,  and  in  fixing  his  terms,  by  the  quan- 
tity of  freight  he  has  to  carry.  The  testimony  shows,  that  the  amount 
agreed  for,  would  make  *about  two  loads  for  the  Paragon.  The  r*,p^ 
voyage  was  specially  undertaken  for  Robinson  ;  and  doubtless,  the  ^ 
rate  of  the  freight  was  regulated  by  its  length,  the  time  it  would  occupy 
and  the  amount  to  be  furnished.  The  boat  might  make  money  by  carrying 
two  full  loads  at  one  dollar  and  fifty  cents  per  barrel,  and  lose  money  by 
carrying  a  load  and  a  half  at  the  same  price.  When  Robinson  agreed  to 
furnish  "  stores,  supposed  to  amount  to  about  3700  barrels,"  how  was  he 
understood  by  Noble  ?  Did  either  of  them  suppose,  that  this  stipulation 
would  be  fulfilled  by  a  delivery  of  3100?  Surely,  these  qualifying  terms 
have  some  reasonable  limitation.  When  we  say,  about  3700,  we  surely 
mean  more  than  3000,  else  why  descend  to  hundreds  ?  Some  degree  of  cer- 
tainty in  hundreds,  above  three  thousand,  is  clearly  intended.  Does  not  the 
common  and  plain  intent  of  the  language  show,  that  the  parties  meant  some 
number  between  3600,  and  3800  ?  As  hundreds  is  the  lowest  denomination 
to  which  the  parties  have  descended,  the  range  of  the  qualification  most  be 
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kept  within  one  hundred  of  the  number  named.  Here^  then,  is  the  case  of 
a  plain  agreement  to  furnish  at  least  3600  barrels  of  freight,  and  to  pay  for 
the  same  as  further  agreed.  It  matters  not,  in  the  view  of  the  defendant 
in  error,  whether  this  is  a  case  of  a  charter-party,  or  the  case  of  goods  car- 
ried in  a  general  ship  ;  the  construction  of  the  agreement  must  be  the  same, 
either  way.  In  relation  to  this  point,  our  claim  arises  in  the  failure  of  Rob- 
inson to  furnish  the  freight  agreed  upon,  and  is,  therefore,  a  claim  upon 
dead  freight.  The  agreement,  when  understood,  constitutes  the  law  of  this 
case,  and  there  can  be  no  rule  in  relation  to  charter-parties  or  freight  in 
general  ships,  affecting  its  construction,  or  the  rights  of  the  injured  party, 
in  reference  to  the  question  before  the  court. 

It  is  objected,  that  the  judged  erred  in  laying  down  the  rule  of  damages 
on  this  point  to  the  jury.  It  is  believed,  that  no  fairer,  nor  more  honest, 
rule  can  be  found,  than  the  one  adopted  by  him,  nor  does  it  militate  with 
any  decision.  The  owner  of  the  Paragon  is  prevented  taking  more  freight, 
*  o  1  *^y  ^^®  conduct  of  Robinson,  for  the  long  voyage  and  the  short  voy- 
-'  age  ;  the  owner  of  the  Paragon  performed  his  part  of  the  contract. 
He  transports  a  full  load  the  long  voyage  ;  he  gets  but  half  a  load  the  short 
one,  and  that,  to  him,  the  voyage  intended  to  be  profitable.  The  judge  is 
correct  in  saying,  that  Robinson,  when  there  had  been  a  failure  on  his  part 
to  furnish  the  amount  of  freight  stipulated,  should  pay  for  any  freight  that 
might  have  been  transported,  and  which  was  not  transported,  owing  to  his 
interference  or  default.  Can  there  be  a  fairer  rule  on  this  subject,  than  the 
average  one  as  laid  down  by  the  judge  ? 

It  is  believed,  that  the  rule  recognised  in  Story's  Abbott,  last  edition, 
pages  197-200,  and  the  cases  there  referred  to,  fully  establish  the  rule  laid 
down  by  the  leanied  judge  to  be  the  law.  See  also  Penoyer  v.  Ualletty  15 
Johns.  332.  It  is  also  presumed,  that  the  same  answer  may  be  given  to  the 
fourth  assignment  of  error,  which  is  nothing  more  than  a  consequence  from 
the  first.  Abbot  on  Shipping  278,  where  the  very  rule  of  the  court  below 
is  laid  down  distinctly  ;  Holt  on  Shipping  360  ;  3  Chit.  Com.  Law  399, 
407-8;  Beawes  190;  Lawes  on  Chart.  Part.  117  ;  Klaine  v.  Catara,  2 
Gallis.  73  ;  Edwin  v.  East  India  Co,,  2  Vern.  212. 

2.  It  is  assigned  for  error,  that  the  court  were  wrong  in  charging  the 
jury,  that  Robinson  having  failed  to  tender  to  the  plaintiff  the  paper  of  the 
Miami  Exporting  Company,  or  its  equivalent,  at  the  time  it  was  due,  is 
obliged  to  pay  the  numerical  value  of  the  paper  with  interest.  It  appears 
from  the  evidence,  that  at  the  time  Robinson  was  to  have  paid  in  paper  of 
the  Miami  Exporting  Company,  or  its  equivalent,  such  paper  was  consider- 
ably under  par,  and  that  Noble  was  an  indorser  on,  and  liable  for  a  consid- 
erable amount  to  the  Miami  Exporting  Company.  It  would  then  have 
suited  him  as  well  as  cash.  Robinson,  however,  does  not  pay,  when  the 
agreed  time  arrived,  and  never  has  paid,  even  until  this  day.  And  now, 
after  this  great  delay,  he  comes  forward,  and  asks  to  be  released  from  a 
breach  of  his  contract.  This  is  the  case  of  a  contract  made  in  the  state  of 
^  ,  Ohio,  as  the  money  is  to  be  paid  at  Cincinnati.  *The  contract,  then, 
J  between  these  parties,  must  be  governed  by  the  law  of  the  state  of 
Ohio  on  the  subject.  Van  Eeimsdyke  v.  Kane,  I  Gallis.  271  ;  Camfranqy^ 
V.  Bumelly  1  W.  C.  C.  340  ;  Oolden  v.  Prince^  3  Ibid.  313  ;  Green  v  Barmi- 
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ento,  Pet.  C.  C.  74  ;  3  Wheat.  101,  146 ;  Cox  v.  Wnited  States,  6  Pet.  172 ; 
Boyle  V.  ZacJiariey  6  Ibid.  635  ;  which  cases  settle  the  point. 

It  is  apprehended,  then,  that  in  Ohio,  the  question  has  been  decided,  both 
at  law  and  equity.     The  case  of  Edwards  v.  MorriSy  1  Ohio  624,  was  a  bill 
in  chancery,  filed  by  the  complainant,  alleging,  that  at  the  time  he  contracted 
to  pay  for  certain  land  in  current  bank-notes  of  the  city  of  Cincinnati,  his 
agreement  was,  as  he  supposed,  only  to  pay  in  paper  of  the  Miami  Export- 
ing Company,  which  was  thirty-three  per  cent,  under  par,  and  praying  for 
relief,  4fec.,  and  that  he  only  may  be  compelled  to  pay  the  real  value  of  that 
paper.     And  the  case  appears,  by  the  report,  to  have  been  fully  argued,  and 
the  opinion  delivered  by  Judge  Hitchcock,  who  says  :    The  prayer  of  the 
bill,  in  this  case,  is,  to  enjoin  a  judgment  at  law,  rendered  at  the  last  term 
of  this  court,  and  also  to  procure  a  rescission  of  a  contract.     Two  reasons 
are  assigned  why  the  court  should  interfere.    1st.  A  mistake  in  the  terms  of 
the  note  upon  which  the  judgment  was  rendered.    2d.  A  doubt  as  to  the  title 
to  the  land  conveyed  by  the  defendant  to  the  complainant,  which  land  was 
the  consideration  of  the  note.    The  facts  set  forth  in  the  bill  are  admitted  by 
the  demurrer,  and  the  question  to  be  determined  is,  whether  there  is  suffi- 
cient matter  to  justify  the  interference  of  a  court  of  chancery.     It  is  the 
peculiar  province  of  chancery,  to  relieve  against  fraud,  mistake  or  accident. 
But  how  far  parol  testimony  can  be  admitted,  to  prove  mistake  in  a  written 
instrument,  has  been  matter  of  such  altercation  and  doubt.    Mistakes  in  mat- 
ter of  fact,  it  seems,  may  be  rectified  ;  and  the  opinion  of  the  court,  in  the 
case  of  Hunt  v.  JRousmanier^s  Adminisf rotors,  8  Wheat.  174,  goes  far  to 
establish  the  doctrine,  that  where  parties,  '^'through  a  mistake  and  ^^ 
ignorance  of  the  law,  execute  a  writing  which  does  not  carry  into  »- 
effect  their  contract  and  intention,  the  true  contract  and  intention  may  be 
enforced  in  chancery.    In  the  case  before  the  court,  the  alleged  mistake  con- 
sists in  this ;  the  purchase-money,  which  was  the  consideration  for  which  the 
note  was  given,  was  to  have  been  paid  in  the  notes  of  the  Miami  Exporting 
Company.     The  note  was  to  have  been  made  thus  payable,  whereas,  in 
fact,  it  was  made  payable  in  "  current  bank-notes  of  the  city  of  Cincinnati." 
The  complainant  understood,  that  he  was  to  pay  in  the  numerical  value  of  the 
notes.     If,  in  consequence  of  this  mistake,  the  complainant  has  sustained  an 
injury,  he  ought  to  be  relieved.    It  is  an  invariable  rule  in  chancery,  that  he 
who  seeks  equity,  must  do  equity.     Suppose,  the  notes  referred  to  had  been 
made  payable  in  the  notes  of  the  Miami  Exporting  Company,  and  there  had 
been  no  mistake,  what  must  the  complainant  have  done,  to  have  defended 
himself  at  law,  and  to  have  secured  to  himself  the  privilege  of  paying  in 
the  notes  of  that  bank  ?    He  must  have  tendered  the  notes  on  the  day  ;  and 
ought  to  have  them  in  court.     The  mistake  however  happened,  which  ren- 
dered it  proper  that  he  should  come  into  a  court  of  chancery  :  what  ought 
he  to  do  here  ?     The  contract  was,  that  he  was  to  pay,  on  a  particular  day, 
the  sum  named  in  the  obligation,  in  a  particular  description  of  bank-notes. 
He  ought  then  to  show,  that  he  tendered  these  notes,  at  the  time  specified, 
and  he  ought  to  bring  them  into  court,  that  the  opposite  party  may  receive 
them.     The  notes,  however,  are  not  brought  into  court,  nor  is  there  any 
pretence  that  they  have  been  tendered.     The  complainant,  then,  does  not 
appear  to  be  ready  to  do  that  equity  which  he  requires  of  the  defendant, 
and  on  this  ground,  is  not  entitled  to  the  relief  prayed  for.     The  circum- 
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binds  himself  to  pay  one  dollar  and  fifty  cents  per  barrel."  Under  this 
argeement,  only  3105  barrels  were  delivered  for  transportation.  The  plain- 
tiff's counsel  insist,  that  Robinson  was  bound  by  his  agreement  to  deliver 
the  number  of  barrels  specified,  subject  only  to  a  reasonable  qualification  of 
the  words  "  supposed  to  amount  to  3700  barrels  ;"  and  that  by  this  rule,  the 
number  could  not  be  reduced  below  3600  barrels. 

It  is  clear,  from  the  agreement,  that  the  amount  of  freight  was  not 
ascertained,  and  that  Robinson  did  not  convenant  to  deliver  any  specific 
number  of  barrels.  It  was  conjectured,  there  were  3700,  and  the  payment 
for  the  transportation  was  to  be  at  the  rate  of  one  dollar  and  fifty  cents  per 
barrel.  The  master  of  the  steamboat  Paragon  proved  on  the  trial,  that  on  the 
second  trip  which  the  boat  made  under  this  contract,  she  had  not  more  than 
two- thirds  or  three- fourths  of  a  cargo.  And  it  also  appeared,  that  the  reason 
assigned  why  a  greater  number  of  barrels  were  not  delivered  to  the  master 
of  the  steamboat  was,  that  one  or  two  flat-boats,  laden  with  flour,  designed 
as  a  part  of  the  second  cargo  of  the  Paragon,  were  sunk  above  Cincinnati. 
If  Robinson  had  bound  himself  to  deliver  a  certain  number  of  barrels,  and 
had  failed  to  do  so.  Noble  would  have  been  entitled  to  damages  for  such 
failure  ;  but  a  fair  construction  of  the  contract  imposed  no  such  obligation 
on  Robinson,  and  consequently,  the  breach  assigned  in  the  declaration  is 
not  within  the  covenant. 

It  is  unnecessary  to  determine,  whether,  under  a  certain  state  of  facts, 
and  with  proper  averments  in  the  declaration,  damages  might  not  be  recov- 
ered, beyond  the  price  per  barrel  for  the  cargo  transported,  as  such  a  case 
is  not  before  the  court. 
^       ^         *There  is  no  pretence,  that  Robinson  did  not  deliver  the  whole 

^  amount  of  freight  in  his  possession,  at  the  places  designated  in  ^le 
contract.  In  this  respect,  as  well  as  in  every  other,  in  regard  to  the  con- 
tract, he  seems  to  have  acted  in  good  faith.  And  he  was  unable  to  deliver 
the  number  of  barrels  supposed,  either  through  the  loss  stated,  or  an  erron- 
eous estimate  of  the  quantity.  But  to  exonerate  Robinson  from  damages  on 
this  ground,  it  is  enough  to  know,  that  he  did  not  bind  himself  to  deliver 
any  specific  amount  of  freight.  The  probable  amount  is  stated  or  supposed, 
in  the  agreement  ;  but  there  is  no  undertaking  as  to  the  quanity.  When 
the  circumstances  under  which  this  contract  was  made  are  considered ;  the 
contingencies  on  which  the  delivery  of  the  freight,  in  some  degree, 
depended  :  the  reason  is  seen,  why  cautious  and  indefinite  language  was 
used,  in  regard  to  the  number  of  barrels,  in  the  contract.  And  the  result 
proved  that  this  caution  was  judicious  ;  as,  if  the  contract  had  stipulated 
for  a  specific  amount  of  freight,  Robinson  would  have  been  bound  to  pay 
the  full  price  of  transportation,  notwithstanding  the  loss  he  sustained.  The 
court  think  that  there  was  no  breach  of  the  covenant,  in  this  respect,  on  the 
part  of  Robinson,  and  that  the  district  court  erred  in  not  giving  the  instruc- 
tion, as  prayed  for  by  the  defendant. 

The  second  instruction  asked  by  the  defendant's  counsel  in  the  court 
below  was,  that  the  plaintiffs  were  not  entitled  to  recover  more  than  the  specie 
value  of  the  notes,  in  which  the  payment  was  to  have  been  made,  at  Cin- 
cinnati. It  was  proved,  on  the  trial,  that  the  notes  of  the  Miami  Exporting 
Company,  in  which,  by  the  contract,  the  payment  was  to  be  made,  or  other 
notes  of  equal  value,  were  not  worth  more  in  specie,  than  66{  per  cent.     The 
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express  provisions  of  the  contract  show,  that  the  payment  at  Cincinnati  was 
not  to  have  been  made  in  specie,  or  what  was  equivalent  to  specie.  The 
notes  of  the  Miami  Exporting  Company  were  substituted  by  the  parties,  as 
the  standard  of  value,  which  should  discharge  this  part  of  the  contract,  and 
the  payment  of  those  notes,  or  any  others  of  equal  value,  was  all  that  Noble 
had  a  right  to  demand.  But  it  is  contended,  *that  as  the  payment  _ 
was  not  made  at  the  day,  it  must  needs  be  made  in  specie,  and  to  the  *- 
full  amount  of  the  sum  agreed  to  be  paid  in  depreciated  paper.  In  what 
does  this  covenant  to  pay  differ  from  an  agreement  to  deliver  a  certain 
quantity  of  flour,  or  any  other  commodity  on  a  given  day.  The  notes  of  the 
Miami  Exporting  Company  purported  to  be  money,  and  may,  to  some  extent 
at  the  time,  have  circulated  as  such  in  business  transactions  :  but  it  is 
manifest,  they  were  not  considered  as  money  by  the  parties  to  this  contract ; 
but  as  a  commodity,  the  value  of  which  was  to  be  ascertained  by  the 
amount  of  specie  it  would  bring  in  the  market.  And  if  it  should  not  be 
convenient  for  Robinson  to  make  the  payment  in  these  notes,  he  was  per- 
mitted to  make  it,  by  the  contract,  in  any  other  depreciated  notes  of  equal 
value. 

Robinson  failed  to  make  the  payment  at  the  time,  and  is  he  now  bound 
to  pay  the  nominal  amount  of  these  notes  in  specie  ?  What  damage  has 
Noble  sustained  by  the  nonpayment?  Certainly,  not  more  than  the  value 
of  the  notes,  if  they  had  been  paid.  Had  these  notes  been  equal  to  specie, 
on  the  day  of  payment,  Robinson  was  bound  to  pay  them,  or  what  was  of 
equal  value.  If  they  had  depreciated  to  fifty  cents  in  the  dollar.  Noble  was 
bound  to  receive  them,  in  discharge  of  the  covenant.  Each  party  incurred 
a  ri^  in  the  fluctuations  of  the  value  of  the  notes  specified  ;  and  nothing 
could  be  more  unjust,  or  more  opposed  to  the  spirit  and  letter  of  the  eon- 
tract,  than  to  require  Robinson  to  pay  in  specie,  the  nominal  value  of  these 
notes.  The  law  afiUxes  no  such  penalty  for  default  of  payment.  Robinson 
can  only  be  held  liable  to  make  good  the  damages  sustained  through  his 
default  ;  and  the  specie  value  of  the  notes,  at  the  time  they  should  have 
been  paid,  is  the  rule  by  which  such  damages  are  to  be  estimated. 

In  this  view,  it  appears  that  the  district  court  erred  in  refusing  to  give 
the  secf^nd  instruction  prayed  for  by  the  defendant's  counsel  ;  on  this 
ground,  therefore,  as  well  as  the  one  first  noticed,  the  judgment  of  that 
court  must  be  reversed,  and  the  cause  remanded  for  further  proceedings,  in 
conformity  with  this  decision. 

*This  caose  came  on  to  be  heard,  on  the  transcript  of  the  record  ^^ 
from  the  drstnct  court  of  the  United  States,  for  the  western  district  ^ 
of  Pennsylvania,  and  was  argued  by  counsel :  On  consideration  whereof,  it 
is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  district 
court  in  this  cause  be  and  the  same  is  hereby  reversed,  and  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the  said  district  court,  with  direc- 
tions that  further  proceeding  be  had  therein,  according  to  law  and  justice, 
and  in  conformity  with  the  opinion  of  this  court. 
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Company. 

Construction  of  cJuirter, 

A  bill  was  fi'ed  in  the  circuit  court  of  the  district  of  Columbia,  against  the  Chesapeake  and  Ohi« 
Canal  Company,  claiming,  as  riparian  proprietor,  from  the  company,  a  right  to  use,  for  manu- 
facturing purposes,  the  water  of  the  Potomac,  introduced  through  the  land  of  the  appellant, 
when  the  quantity  of  water  so  introduced  should  exceed  that  required  for  navigation  ;  the  bill 
charged,  that  the  land  of  the  appellant  was  susceptible  of  being  improved,  and  was  intended  so 
to  be,  for  the  purposes  of  manufacturing,  by  employing  the  water  of  the  Potomac,  prior  to 
1784.  in  which  year,  the  Potomac  Company  was  chartered.  All  the  chartered  rights  of  that 
company,  and  all  their  obligations  were,  in  1826,  transferred  to  the  Chesapeake  and  Ohio  Canal 
Company ;  by  the  improvements  made  by  the  Potomac  Company,  much  surplus  water  was  intro- 
duced and  wasted  on  the  land  of  the  appellant ;  the  Chesapeake  and  Ohio  Canal  Company  had 
deepened  the  canal ;  had  made  other  improvements  on  the  land  of  the  appellant ;  thus  introduc- 
ing a  large  quantity  of  water  for  navigation  and  manufacturing.  The  npi)ellant  claimed,  that 
under  the  charter  of  the  Potomac  Company,  held  by  the  Chesapeake  and  Oiiio  Canal  Company, 
he  was  entitled  to  use  this  surplus  water  for  manufacturing  purposes  ;  if  the  water  was  insuf- 

.  ficient  for  this  purpose,  he  claimed  to  be  allowed  to  have  the  works  enlarged,  to  obtiiin  a  suffi- 
cient supply.  The  court  held,  that  under  the  provisions  of  the  charter,  the  purposes  for  which 
lands  were  to  be  condemned  and  taken  were  for  navigation  only ;  limitiug  the  quantity  taken 
to  such  as  was  necessary  for  public  purposes.  By  the  13th  section  of  the  charter  of  the  Poto- 
mac Canal  Company  of  1784,  the  company  were  authorize!,  but  not  compelled,  to  enter  into 
agreements  for  the  use  of  the  surplus  water ;  the  owner  of  the  adjacent  lands  re(iun'ed  no  such 
special  permission  by  law ;  this  was  a  right  incident  to  the  ownei-ship  of  land ;  the  authority, 
on  both  sides,  was  left  upon  to  the  mutual  agreements  of  the  parties ;  but  neither  could  be 
compelled  to  enter  into  an  agreement  relative  to  the  surplus  water. 

Appeal  from  the  Circuit  CourJ  of  the  district  of  ColnmbiJi,  and  county 
of  Washington.  • 

The  appellant,  on  the  6th  day  of  December  1831,  filed  a  bill  in  the  cir- 
cuit court  of  the  county  of  Washington,  against  the  appellees,  by  which  he 
charged,  that  he  and  those  under  whom  he  claimed,  held  title  to,  and  were 
in  possession  of,  three  adjacent  tracts  of  land  on  the  shore  of  the  river  Poto- 
mac, and  where  the  said  river  was  innavigable,  prior  to  the  year  1784. 
That  these  lands  being  situate  on  that  part  of  the  river  called  the  Little 
*9n9l  ^^^^^9  were  susceptible  of  being  improved,  by  *applyiiig  the  water  of 
J  the  river  for  manufacturing  purposes ;  and  were,  prior  to  the  year 
1784,  intended  by  the  proprietors  to  be  so  improved.  That  when  the 
charter  of  the  Potomac  Company  was  granted,  in  1784,  by  Maryland  and 
Virginia,  it  was  known,  that  such  improvement  was  intended — and  the 
charter  expressly  secured  the  rights  of  such  proprietors,  by  the  13th  sec- 
tion of  the  act  of  incorporation,  which  was  in  these  words  : 

§  13.  And  whereas,  some  of  the  places  through  which  it  may  be  neces- 
sary to  conduct  the  said  canals  may  be  convenient  for  erecting  mills,  forges 
or  other  water-works,  and  the  persons,  possessors  of  such  situation,  may 
design  to  improve  the  same,  and  it  is  the  inteution  of  this  act  not  to  inter- 
fere with  private  property,  but  for  the  purpose  of  improving  and  perfecting 
the  said  navigation  :  Be  it  enacted,  that  the  water,  or  any  part  thereof, 
conveyed  through  any  canal  or  cut,  made  by  the  said  company,  sJiall  not 
be  used  for  any  purpose  but  navigation,  unless  the  consent  of  the  proprie- 
tore  of  the  land  through  which  the  same  shall  be  led,  be  first  had  ;  and  the 
said  president  and  directors,  or  a  majority  of  them,  are  hereby  empowered 
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and  directed,  if  it  can  be  conveniently  done,  to  answer  both  the  purposes  of 
navigation  and  water-works  aforesaid,  to  enter  into  reasonable  agreements 
with  the  proprietors  of  such  situation,  concerning  the  just  proportion  of  the 
expenses  of  making  large  canals  or  cuts,  capable  of  carrying  such  quantities 
of  water  as  may  be -sufficient  for  the  purposes  of  navigation,  and  also  for 
any  such  water-works  as  aforesaid. 

That  in  the  year  1  25,  the  Chesapeake  and  Ohio  Canal  Company  obtained 
a  charter,  and  by  this  charter  and  the  proceedings  under  it,  this  company 
^ad  obtained  a  surrender  from  the  Potomac  Company  of  all  its  chartered 
rights  and  privileges  and  property,  and  now  held  the  same,  "  in  the  same 
manner  and  to  the  same  effect,"  as  they  were  before  held  by  the  Potomac 
Company.  The  bill  charged,  that  in  the  year  1793,  the  Potomac  Company 
made  a  condemnation,  under  its  charter,  of  a  portion  of  these  lands,  for  a 
canal,  which  was  exhibited  ;  and  made  a  canal  through  the  same,  which  was 
so  constructed  as  to  admit  more  water  tl^an  was  necessary  for  navigation  ; 
which  surplus  water  was  wasted  on  the  lands  of  complainant,  at  four  sluice- 
gates, *and  three  waste-dams,  and  continued  to  be  so  wasted  at  such  r^^AQ 
places,  during  the  continuance  of  the  works  of  said  company.  The  *- 
complainant  further  charged,  that,  since  their  incorporation,  and  tiie  sur- 
render of  the  charter  of  the  Potomac  Company,  the  Chesapeake  and  Ohio 
Canal  Company  had  taken  possession  of  the  canal  of  the  former  company, 
and  of  the  land  so  condemned,  and  had  also  entered  upon  other  parts  of  his 
said  land,  not  condemned,  and  had  greatly  enlarged  and  deepened  the  said 
canal,  and  constructed  a  part  of  it  as  a  feeder  for  their  main  canal,  and 
erected  a  permanent  stone  dam  across  the  river,  and  introduced  therein  a 
large  quantity  of  water,  for  the  purpose,  as  appeared,  in  their  own  reports, 
memorials  and  proceedings,  of  obtaining  "  a  large  volume  of  surplus  water 
to  sell  for  manufacturing  purposes,  and  to  bo  applied  to  other  canals  to  be 
hereafter  authorized."  The  bill  further  charged,  that  these  works  might,  if 
necessary,  in  order  to  introduce  more  water  into  the  canal,  be  enlarged  ;  and 
though  the  complainant  averred,  that  the  quantity  of  water  now  admitted, 
was  abundant  both  for  navigation  and  for  manufacturing  purposes,  yet  he 
declared,  that  he  had  always  been,  and  yet  was  willing,  to  make  an  equitable 
arrangement  to  pay  a  fair  proportion  of  the  expense  of  such  enlargement 
if  the  same  should  be  adjudged  necessary.  The  complainant  f  ui-ther  charged, 
that  by  these  works  of  the  said  two  companies,  it  had  been  made,  if  not 
impracticable,  yet  very  expensive  and  difficult  for  him  to  apply  the  water 
of  the  river  to  works  upon  his  lands,  without  taking  the  same  out  of  the 
said  canal  and  feeder.  He  contended,  that,  under  these  charters,  he  was 
entitled  to  be  allowed  the  use  of  the  surplus  water  out  of  the  canal  and 
feeder,  and  complained,  that  the  defendants  had  wholly  refused  to  admit 
him,  on  any  terms,  to  use  the  said  surplus  water,  or  to  make  any  equitable 
agreement  for  the  enlargement  of  the  works,  if  they  should  contend  that 
such  enlargement  was  necessary  ;  and  that  they  avowed  their  determination 
to  take  the  water  through  his  said  lands,  without  his  being  aUowed  in  any 
manner,  or  upon  any  terms,  the  use  of  said  water,  and  to  dispose  of  the 
same,  after  passing  through  his  lands,  at  such  places  as  they  were  allowed 
by  the  present  charter  to  waste  the  same,  for  their  own  benefit  and  profiti 
and  also  to  sell  the  same  wherever  they  might  find  it  advantageous  r»oA^ 
to  do  so,  *if  they  could  obtain  an  amendment  of  their  charter  to   *- 
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authorize  them  bo  to  do,  for  which  amendment  they  were  then  making  appli- 
cation. The  complainant  prayed  to  be  relieved  against  these  wrongs,  to  be 
allowed  to  use  the  surplus  water  now  admitted  into  the  canal  and  feeder, 
which  he  averred  was  abundant  both  for  navigation  and  manufacturing 
purposes,  and  if  found  insufficient,  then  to  .be  allowed  to  have  the  works 
enlarged,  upon  equitable  terms,  to  admit  a  sufficient  supply  of  water  for  both 
purposes — and  also  prayed  for  general  relief. 

The  answer  denied  the  right  of  complainant  to  the  relief  sought,  or  to 
any  relief  ;  denied  that  he,  or  those  under  whom  he  claimed,  had  any  right 
to  use  the  water  of  the  river  on  their  lands,  for  manufacturing  purposes, 
prior  to  the  charter  to  the  Potomac  Company,  in  1784  ;  denied  that  such 
right,  if  he  had  it,  had  been  affected  by  the  works  of  either  company  ; 
denied  his  right  to  any  use  of  the  water,  under  the  charter  of  that  company, 
and  under  the  charter  of  the  present  company  ;  admitted  that  they  had 
enlarged  the  canal  and  feeder,  so  as  to  receive  more  water  than  was  neces- 
sary for  navigation ;  and  "  that  a  considerable  quantity  of  surplus  water 
might  be  used  and  expended  on  that  part  of  the  canal  adjacent  to  the  lands 
claimed  by  complainant,  and  through  said  lands,  without  injury  to  the  nav- 
igation of  said  canal ;"  and  claimed  the  said  water  ''as  their  sole  and  exclu- 
sive property,"  and  insisted,  that  "  they  possess  the  same  right,  in  disposing 
of  the  same,  to  determine  where  it  shall  be  vented  from  the  canal,  and  in 
what  quantities,  and  upon  what  terms  it  shall  be  enjoyed  by  others,  as  they 
have  in  exercising  similar  acts  of  ownership  over  any  other  description  of 
property  to  which  their  title  is  absolute  and  unconditional." 

It  was  agreed,  that  the  complainant  had  title  to  the  lands  set  forth  in  the 
bill ;  and  the  I'ocation  of  the  said  lands,  and  their  susceptibility  of  improve- 
ment for  manufacturing  purposes,  were  admitted  to  be  as  set  forth  in  the 
bill.     The  appellant  made  the  following  points. 

1.  That  the  complainant,  and  those  under  whom  he  claimed,  had  the  right 
to  apply  the  water  of  the  river  to  manufacturing  purposes  on  the  said  lands, 
prior  to  the  act  of  1784,  incorporating  the  Potomac  Company. 
*9nri         *^'  ^^^^  *^^^  right  was  affirmed  and  secured  by  that  act,  and  the 

*^J  terms  and  manner  of  exercising  it  provided  for. 

3.  That  the  charter  of  the  Chesapeake  and  Ohio  Canal  Company  did  not 
impair  this  right. 

4.  The  lands  owned  by  the  complainant  having  the  entire  and  sole  com- 
mand of  the  falls,  and  no  proprietor  of  lands  below  him  being  able  to  get 
the  water,  without  taking  it  through  his  land,  the  Chesapeake  and  Ohio 
Canal  Company  could  not  condemn  his  land,  and  construct  their  works  so  as 
to  take  the  water  through  his  land,  and  dispose  of  it  on  lands  below  him, 
without  his  consent. 

5.  The  company  had  no  right  to  take  his  land,  or  construct  their  works, 
so  as  to  admit  more  water  into  their  canal  than  was  necessary  for  the  purpo- 
ses of  navigation  ;  and  this,  the  evidence,  and  their  own  reports  of  proceed- 
ings, show  they  had  done. 

6.  The  Potomac  Company  having  constructed  their  canal,  and  established 
sluices  and  waste-dams  for  the  disharge  of  surplus  water  on  the  complain- 
ant's lands,  for  more  than  twenty-five  years,  which  surplus  water  could  have 
been  applied  to  manufacturing  purposes  (as  proved  by  the  evidence  of 
Payne,  Pierce  and  Thompson),  the  present  company  were  bound  to  allow 
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the  complainant  the  use  of  an  equal  quantity  of  the  surplus  water  on  his  said 
land. 

7.  The  company,  having  purposely  introduced  more  water  than  was 
necessary  for  navigation,  with  a  view  to  dispose  of  it  for  their  own  henefit, 
could  not  take  it  through  the  complainant's  land,  and  dispose  of  it,  under 
their  charter,  even  at  places  where  it  might  he  necessary  to  waste  what  was 
thus  introduced. 

8.  That  the  said  company  had  no  right  to  enter  upon,  or  condemn  any 
lands  of  the  complainant,  not  included  in  the  condemnation  of  the  Potomac 
Company  ;  congress  not  having  given  any  such  power  of  entry  or  condemn- 
ation, and  congress  having  no  right,  under  the  constitution,  and  acts  of  ces- 
sion of  Maryland  and  Virginia,  to  give  such  power. 

The  case  was  argued  hy  Key  and  WehsteVy  for  the  appellant ;  and  hy 
Svoann  and  Goxe^  for  the  appellees. 


*The  court  gave  no  opinion  upon  any  of  the  questions  argued  in 
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the  case,  other  than  those  arising  out  of  the  Idth  section  of  the  act 
incorporating  the  Chesapeake  and  Ohio  Canal  Company,  as  to  the  power  and 
obligation  of  the  company  to  enter  into  arrangements  with  the  owners  of 
the  lands  adjacent  to  the  canal,  respecting  the  use  of  the  water  introduced 
into  the  canal  "for  the  purpose  of  carrying  on  water- works  of  various  descrip- 
tions, when  it  could  be  done  conveniently." 

The  counsel  for  the  appellees  denied,  that  under  the  charter  of  the  com- 
pany, they  were  compelled  to  make  agreements  for  the  use  of  the  surplus 
water  ;  or  that  the  owners  of  land,  through  which  the  canal  passed,  claiming 
as  riparian  proprietors,  could  oblige  the  company  to  enlarge  the  canal,  or  to 
permit  it  to  be  enlarged,  so  as  to  introduce  a  surplus  quantity  of  water  to  be 
used  for  the  supply  of  manufacturing  power. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  case  comes 
before  the  court  from  the  circuit  court  of  the  district  of  Columbia,  for 
the  county  of  Washington,  on  appeal  from  a  decree,  dismissing  a  bill  of  tlie 
complainant  in  that  court,  who  is  the  appellant  here.  The  questions  involved 
in  this  controversy,  are  highly  important  to  the  parties  in  a  pecuniary  point 
of  view,  and  embrace,  in  some  measure,  public  considerations,  connected 
with  the  Chesapeake  and  Ohio  Canal  Company.  These  considerations  have 
led  to  a  range  of  argument  at  the  bar,  and  the  discussion  of  many  questions, 
important  and  interesting  in  themselves,  but  which  are  not  raised  by  the 
case  now  presented  to  the  judgment  of  this  court :  and  we  shall  coniine 
ourselves  to  the  questions  properly  arising  out  of  the  pleadings  in  the 
cause. 

The  bill  filed  in  the  court  below  charges,  that  prior  to  the  year  1784,  the 
appellant,  and  those  under  whom  he  claims,  held  title  to,  and  were  in  pos- 
session of,  certain  tracts  of  land,  on  the  shore  of  the  river  Potomac,  where 
the  said  river  was  innavigable.  That  these  lands,  being  situated  on  that 
part  of  the  river,  called  the  Little  Falls,  were  susceptible  of  being  improved, 
by  applying  the  water  of  the  said  river  to  manufacturing  purposes,  and 
were,  prior  to  the  year  1784,  intended  by  the  proprietors  to  be  so  improved. 
•That  when  the  charter  of  the  Potomac  Company  was  granted,  it  r^on** 
was  known,  that  such  improvement  was  intended.   And  that  the  char   ^ 
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ter  expressly  secured  the  rights  of  such  proprietors,  by  the  Idth  section  of 
the  act  incorporating  that  company  in  the  year  1784. 

The  bill  then  charges,  that  in  the  year  1825,  the  Chesapeake  and  Ohio 
Canal  Company  obtained  a  charter,  by  which,  and  the  proceedings  under  it, 
this  company  obtained  a  surrender  from  the  Potomac  Company,  of  all  its 
chartered  rights,  privileges  and  property  ;  and  now  holds  the  same,  in  the 
same  manner,  and  to  the  same  effect,  as  they  were  before  held  by  the 
Potomac  Company.  The  bill  further  charges,  that  in  the  year  1793, 
the  Potomac  Company  made  a  condemnation,  under  its  charter,  of  a  portion 
of  these  lands  for  a  canal,  and  made  a  canal  through  the  same  ;  which  was 
so  construed  as  to  admit  more  water  than'  was  necessary  for  navigation. 
Which  surplus  water  was  wasted  on  the  lands  of  the  complainant,  at  four 
sluice-gates,  and  three  waste -dams,  and  continued  to  be  so  wasted  at  such 
places,  during  the  continuance  of  the  works  of  the  said  company.  That 
the  Chesapeake  and  Ohio  Canal  Company,  since  their  incorporation,  and  the 
surrender  of  the  charter  of  the  Potomac  Company  to  them,  have  taken 
the  possession  of  the  canal  of  that  company,  and  of  the  land  so  condemned  ; 
and  have  also  entered  upon  other  portions  of  said  land,  adjacent  there- 
to, and  have  greatly  enlarged  and  deepened  the  said  canal,  and  constructed  a 
part  of  it  as  a  feeder  for  the  main  canal ;  and  erected  a  permanent  stone  dam 
across  the  river,  and  introduced  into  the  land  a  large  quantity  of  water,  for 
the  purpose,  as  is  alleged,  of  obtaining  a  large  volume  of  surplus  water,  to 
sell  for  manufacturing  purposes,  and  to  be  applied  to  other  canals  to  be 
hereafter  authorized.  The  bill  further  alleges,  that  these  works  may,  if 
necessary,  be  still  furthel*  enlarged,  so  as  to  admit  a  still  further  supply  of 
water,  which  might  be  conveniently  applied  to  the  purposes,  both  of  naviga- 
tion and  manufactories.  And  that  although  all  the  water  now  admitted,  is 
abundantly  sufficient,  both  for  navigation  and  for  manufacturing  purposes, 
without  enlargement ;  yet,  that  the  complainant  has  always  been,  and  yet 
*oAQi  ^®  willing  to  make  an  equitable  arrangement  to  pay  a  fair  *proportion 
-I  of  the  expense  of  such  enlargement,  if  the  same  shall  be  adjudged 
necessary. 

The  bill  further  charges,  that  by  these  works  of  the  two  companies,  it 
has  been  made,  if  not  impracticable,  yet  very  expensive  and  diflicult,  for  him 
to  apply  the  water  of  the  river  to  works  upon  his  lands,  without  taking  the 
same  out  of  the  said  canal  and  feeder ;  and  he  claims,  that  under  these 
charters,  he  is  entitled  to  be  allowed  the  use  of  the  surplus  water  out  of  the 
canal  and  feeder.  But  that  the  defendants  have  wholly  refused  to  admit 
him,  on  any  terms,  to  use  the  said  surplus  water  ;  or  to  make  any  equitable 
agreement  for  the  enlargement  of  the  said  works ;  if  they  shall  contend  that 
such  enlargement  is  necessary.  And  the  specific  relief  prayed  is,  that  the 
complainant  be  .illowed  to  use  the  surplus  water,  now  admitted  into  the  canal 
and  feeder,  which,  he  avers,  is  abundantly  sutiicient,  both  for  navigation 
and  manufacturing  purposes.  And,  if  found  insutUcient,  then  to  be  allowed 
to  have  the  works  enlarged,  upon  equitable  terms,  to  admit  a  sufficient 
supply  of  water  for  both  purposes. 

The  answer  denies  the  right  of  the  appellant  to  the  specific  relief  prayed, 
or  to  any  relief  whatever  ;  denies  that  he,  or  those  under  whom  he  claims, 
had  any  right  to  the  use  of  the  water  of  the  river  on  their  lands,  for  manu- 
facturing purposes,  prior  to  the  charter  to  the  Potomac  Company,  in  tb4 
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year  1784  ;  denies  that  such  right,  if  he  has  it,  has  been  affected  by  the 
works  of  either  company  ;  denies  the  complainant's  right  to  any  use  of  the 
water,  under  the  charter  to  the  Potomac  Company,  or  under  the  charter  to 
the  Chesapeake  and  Ohio  Canal  Company.  The  defendants  admit,  that 
they  have  enlarged  the  canal  and  feeder,  so  as  to  receive  more  water  than 
is  necessary  for  the  purpose  of  navigation,  and  that  a  considerable  quantity 
of  surplus  water  might  be  used  on  that  part  of  the  canal  adjacent  to  the 
lands  claimed  by  the  appellant,  and  through  which  the  canal  runs,  without 
injury  to  the  navigation  of  the  canal.  But  they  claim  said  water  as  their 
own  exclusive  property,  and  insist  they  have  the  same  right,  in  disposing  of 
it,  that  they  have  over  any  other  description  of  property,  to  which  their 
right  is  absolute  and  unconditional. 

It  will  be  perceived,  by  this  statement  of  the  bill  and  answer,  *that  ^^ 
many  of  the  questions  which  have  been  raised  and  argued  at  the  bar,  I- 
are  not  necessarily  involved  in  the  decision  of  the  cause.  The  rights  of  the 
appellant,  and  of  those  under  whom  he  claims,  as  riparian  proprietors,  ante- 
cedent to  the  charter  of  1784  to  the  Potomac  Company,  are  not  drawn  in 
question,  under  the  allegations  in  the  bill.  The  appellant  does  not  set  up 
any  right,  in  hostility  to  the  rights  granted  by  those  charters  ;  but  his  claim 
rests  upon  an  affirmance  of  those  charters.  His  claim  is,  of  right,  to  the  use 
of  the  surplus  water,  now  admitted  into  the  canal  and  feeder  ;  and  if  that  is 
insufficient,  both  for  navigation  and  manufacturing  purposes,  his  prayer  is, 
that  the  defendants  may  be  compelled  to  allow  the  works  to  be  enlarged,  so 
as  to  admit  a  sufficient  supply  of  water  for  both  purposes,  lie  seeks,  there- 
fore, to  divert  a  still  greater  quantity  of  water  from  the  river,  and  thereby 
further  impairing  riparian  rights,  if  any  exist  which  can  be  affected  by 
diverting  such  a  portion  of  the  water  from  the  river  into  the  canal.  Nor 
does  the  bill  seek  any  relief,  founded  on  an  objection  to  the  validity  of  the 
proceedings  to  obtain  an  condemnation  of  the  land  ;  nor  is  there  any  com- 
plaint, that  the  company  entered  upon  other  portions  of  the  land  (not 
included  in  the  condemnation  of  179;3),  without  authority.  No  injunction  is 
prayed  to  restrain  the  defendants  from  the  use  of  such  land  ;  and  this  can- 
not be  granted  under  the  general  prayer.  No  proper  case  is  made  for  such 
relief ;  it  does  not  come  within  the  scope  and  object  of  the  bill ;  and  would 
be  inconsistent  with  the  specific  relief  prayed  ;  which,  instead  of  restraining 
the  defendants  from  the  use  of  such  lands,  seeks  to  compel  them  to  enlarge 
the  canal  still  more,  if  necessary,  to  accomplish  the  purposes  for  which  the 
complainant  wants  the  water.  Nor  is  it  matter  of  complaint  to  be  made  by 
the  appellant,  that  the  company  avow  a  determination  to  dispose  of  the 
surplus  water,  after  it  passes  through  his  land,  for  their  own  benefit  and 
profit.  This  cannot,  in  any  manner,  prejudice  the  complainant.  And  the 
bill  only  charges,  that  such  is  the  avowed  purpose  of  the  defendants,  when  it 
can  be  done,  without  injury  to  the  navigation,  and  in  case  they  can  obtain 
an  enlargement  of  their  charter. 

By  the  appellant's  own  allegations,  therefore,  the  defendants  disclaim 
any  intention  to  waste  the  surplus  water,  unless  it  can  *be  done  r^^,^ 
without  prejudice  to  his  navigation,  nor  without  obtaining  further  *■ 
permisBion  for  that  purpose  from  the  competent  authority.  The  right  of 
the  appellant,  therefore,  to  the  relief  sought,  is  narrowed  down  to  the 
single  inquiry ;  whether  his  claim  can  be  sustained  under  the  thirteenth 
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Beotion  of  the  charter  of  1784,  to  the  Potomac  Company?  That  section  is 
as  follows : 

'^  Whereas,  some  of  the  places  through  which  it  may  be  necessary  to 
conduct  the  said  canals,  may  be  convenient  for  erecting  mills,  forges  or 
other  water-works  ;  and  the  persons,  possessors  of  such  situations,  may 
design  to  improve  the  same  ;  and  it  is  the  intention  of  this  act,  not  to  inter- 
fere with  private  property,  but  for  the  purpose  of  improving  and  perfecting 
the  said  navigation  :  Be  it  enacted,  that  the  water,  or  any  part  thereof, 
conveyed  through  any  canal  or  cut,  made  by  the  said  company,  shall  not 
be  used  for  any  purpose  but  navigation,  unless  the  consent  of  the  proprie- 
tors of  the  land,  through  which  the  same  shall  be  led,  be  first  had.  And 
the  said  president  and  directors,  or  a  majority  of  them,  are  hereby  em- 
powered and  directed,  if  it  can  be  conveniently  done,  to  answer  both  the 
purposes  of  navigation  and  water- works  aforesaid,  to  enter  into  reason- 
able agreements  with  the  proprietors  of  such  situation,  concerning  the  just 
proportion  of  the  expenses  of  making  large  canals  or  cuts,  capable  of  carry- 
ing such  quantities  of  water  as  may  be  sufficient  for  the  purposes  of  navig- 
ation, and  also  for  any  such  water- works  as  aforesaid." 

We  think,  that  the  relief  sought  by  the  appellant,  cannot  be  granted 
under  this  section  of  the  charter.  The  whole  structure  of  the  act  shows, 
that  the  great  and  leading  purpose  for  which  this  company  was  incorpor- 
ated, was  for  the  extension  of  the  navigation  of  the  Potomac ;  every 
antecedent  provision  of  the  charter  looks  to  that  object.  The  president 
and  directors  are  authorized  to  employ  persons  to  cut  such  canals,  and  erect 
such  locks,  and  perform  such  other  works  as  they  shall  judge  necessary,  for 
opening,  improving  and  extending  the  navigation  of  the  river.  The  said 
river,  and  the  works  to  be  erected  thereon,  in  virtue  of  this  act,  when  com- 
pleted, are  declared  for  ever  thereafter  to  be  esteemed  and  taken  to  be 
navigable,  as  a  public  highway,  subject  to  the  payment  of  certain 
^  ^  *tolls,  <fcc.  The  act  declares,  that  it  is  necessary  for  the  making  of 
-*  said  canal,  locks  and  other  works,  that  provision  should  be  made  for 
condemning  a  quantity  of  land  for  that  purpose.  And  the  proceedings 
thereupon  are  accordingly  prescribed  by  the  act,  where  no  voluntary  agree- 
ment can  be  made  with  the  owners  of  the  land,  for  taking  a  limited 
quantity,  against  the  will  of  the  owner,  on  payment  of  the  damages,  to  be 
assessed  by  a  jury.  After  these,  and  some  other  provisions  are  made, 
clearly  indicating  an  intention,  that  the  purpose  for  which  the  lands  were 
to  be  taken  was  for  navigation  only,  and  limited  to  a  quantity  necessary 
for  such  public  objects ;  then  comes  the  clause  in  question,  presenting  other 
purposes,  and  providing  for  other  objects,  where  circumstances  will  justify 
connecting  private  enterprises  with  the  leading  public  purposes  of  naviga- 
tion. 

But  this  clause  in  the  act  seems  studiously  to  guard  against  blending 
these  two  objects  by  any  compulsory  measures  ;  but  to  make  it  the  result 
of  mutual  and  voluntary  arrangements  between  the  company,  and  the 
owners  of  the  land  upon  which  the  water-works  are  to  be  erected.  It  is 
declared,  in  explicit  terms,  that  it  is  the  intention  of  the  act,  not  to  interfere 
with  private  property,  except  for  the  purpose  of  improving  and  perfecting 
the  said  navigation  ;  and  that  the  water  shall  not  be  used  for  any  purpose 
bat  navigation,  unless  the  consent  of  the  proprietors  of  the  land,  through 
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which  the  canal  shall  ran,  be  first  had.  It  woald  be  a  very  rigid  and  forced 
construction  of  this  act,  to  place  the  company  at  the  will  and  pleasure  of 
the  adjacent  lands,  especially,  if  this  should  be  considered  a  continual  sub- 
sisting right,  after  the  canal  has  been  once  completed.  If  the  company  are 
prohibited  from  using  the  water,  except  for  navigation,  without  the  consent 
of  the  owner  of  the  adjacent  land,  and  yet  be  obliged  to  yield  to  the  wishes 
of  such  owner,  to  alter  and  enlarge  the  canal,  there  would  be  wanting  that 
mutuality,  which  is  essential  to  the  just  and  reasonable  regulation  of  all 
rights.  All  the  legislative  provision  necessary,  was  to  authorize  the  com- 
pany to  enter  into  such  agreement  with  respect  to  the  use  of  the  water ; 
the  owner  of  the  adjacent  land  required  no  such  special  permission  ;  this  is 
a  right  incident  to  his  ownership  of  the  land.  The  authority  on  both  sides 
to  *make  such  agreement  being  established,  all  was  left  open  to  the  -^ 
mutual  arrangement  of  the  parties,  like  all  other  contracts.  But  to  ^ 
compel  one  party  to  consent,  and  leave  the  other  at  liberty  to  consent  or 
not,  at  his  pleasure,  would  be  a  violation  of  of  all  sound  principles  of 
justice. 

Much  stress  has  been  laid  on  the  word  directed,  as  used  in  the  statute. 
"  The  company  are  hereby  empowered  and  directed,  <fcc."  The  word,  if 
standing  alone,  might  imply  something  mandatory  ^o  the  company  ;  but 
it  must  be  taken  with  the  context,  and  the  general  scope  and  object  of  the 
provision,  in  order  to  ascertain  the  intention  of  the  legislature.  There  was 
an  absolute  prohibition  to  the  company  to  give  their  assent  to  such  private 
use  of  the  water,  and  the  obvious  int  'ution  of  the  act  was,  to  remove  that 
prohibition,  and  place  the  company  in  a  situation  capable  of  entering  into 
arrangements  with  the  owners  of  the  adjacent  lands,  respecting  the  use  of 
the  water,  for  the  purpose  of  carrying  on  water-works  of  various  descrip- 
tions, when  it  could  be  done  conveniently.  But  the  whole  structure  of  the 
clause  shows,  it  was  to  be  a  voluntary  and  mutual  agreement  of  the  parties. 
It  cannot  be  supposed,  that  if  any  compulsory  measures  were  contemplated 
the  act  would  have  been  left  so  entirely  silent,  as  to  the  mode  and  manner 
in  which  this  was  to  be  enforced  upon  the  company.  If,  as  we  think,  it 
clearly  was  the  intention  of  the  act,  that  their  use  of  the  water  should  be 
subject  to  the  mutual  agreement  of  the  parties,  no  legislative  provision  was 
necessary.  The  parties  having  authority  to  make  the  agreement,  they  could 
make  it,  in  any  manner,  or  under  such  modifications  as  they  might  think 
proper. 

It  is  not  a  well-founded  objection  to  this  construction  of  the  act,  that  the 
most  apt  and  appropriate  phraseology  to  convey  this  meaning,  has  not  been 
employed.  The  great  object  is,  to  ascertain  the  intention  of  the  legislature  ; 
and  there  is  certainly  nothing  in  the  language  used,  that  is  repugnant  to  the 
construction  we  have  adopted. 

If  the  nght  of  the  appellant  to  compel  the  company  to  make  the  agree- 
•  ment  was  clearly  established,  it  might  be  within  the  province  of  a  court  of 
chancery,  to  enforce  the  consummation  of  such  agreement,  and  carry  it  into 
effect.  But  the  entire  absence  of  any  provision  looking  to  compulsory 
measures,  as  to  *the  mode  and  manner  in  which  the  agreement  is  to  r^t^.*. 
be  made  or  executed,  is  a  very  strong,  if  not  conclusive,  reason,  to  *- 
show  that  no  such  right  exists  ;  and  leads  irresistibly  to  the  conclusion,  that 
this  is  a  matter  left  open  for  the  voluntary  arrangement  of  the  parties.     To 
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consider  the  company  bound  to  enter  into  such  agreements  with  the  owners 
of  the  adjacent  land,  the  whole  extent  of  the  canal,  and  liable  to  be  called 
npon  to  alter  and  enlarge  the  same,  at  the  pleasure  of  such  owners  ;  would 
be  imposing  an  expense  and  limitation  upon  their  chartered  rights,  which 
ought  not  to  be  adopted,  without  the  most  explicit  and  unequivocal  provision 
in  their  charter.  And  which,  we  are  very  clearly  of  opinion,  is  not  imposed 
upon  the  company  in  the  present  case.  The  decree  of  the  court  below 
is  accordingly  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court,  that 
the  decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs. 

*214:]  *The  Lessee  of  Amos  Binney,  Plaintiff  in  error,  v.  The  Cubsapeakb 

AND  Ohio  Canal  Company. 

^ectment. 

The  deelaraUoQ  in  ejectment  waa  dated  on  the  22d  day  of  May  1831,  and  the  judgment  waa 
rendered  on  the  14th  of  January  1832 ;  the  plaintiff  in  ejectment  counted  on  a  demise  made 
by  Amos  Binney,  on  the  1st  day  of  January  1828 ;  his  title,  as  shown  in  the  abstract,  com- 
menoed  on  the  17th  of  May  1828,  which  was  subsequent  to  the  demise  on  which  the  plaintiff 
counted.  Though  the  demise  is  a  fiction,  the  plaintiff  must  count  on  one,  which,  if  real,  would 
support  his  action. 

The  counsel  for  the  defendants  insisted,  that,  if  the  cause  could  not  be  decided  on  its  supposed 
real  merits,  it  ought  to  be  remanded  to  the  circuit  court,  for  the  purpose  of  receiving  such 
modifications  as  will  bring  before  this  court  those  questions  of  law  on  which  the  rights  of  the 
parties  depend.  Where  error  exists  in  the  proceedings  of  the  circuit  court,  which  will  justify 
a  reversal  of  its  judgment,  this  court  may  send  back  the  cause,  with  such  instructions  as  the 
justice  of  the  case  may  require;  but  if,  in  point  of  law,  the  judgment  ought  to  be  affirmed,  it 
is  the  duty  of  this  court  to  affirm  it ;  this  court  cannot,  with  propriety,  reverse  a  decision  which 
conforms  to  law,  and  remand  a  cause  for  f uther  proceedings. 

Ebbob  to  the  Circait  Court  of  the  district  of  Columhia,  and  county  of 
Washington. 

An  action  of  ejectment  was  commenced  in  the  circuit  court,  hy  agree- 
ment, on  the  14th  day  of  January  1832.  The  declaration  counted  on  a 
demise  from  the  lessor  of  the  plaintiff,  dated  the  Ist  of  January  1828,  for 
the  term  of  fifteen  years.  The  declaration  was  afterwards  amended,  by 
adding,  ''a  demise  from  John  K.  Smith,  and  a  demise  from  the  heirs  of 
Amos  Cloud  (their  names  to  be  left  in  blank,  or  considered  as  properly  insti- 
tuted in  the  record),  and  another  from  John  Way."  The  following  agree- 
ment, signed  by  the  counsel  for  the  plaintiff,  was  also  filed  in  the  circuit 
court. 

"  The  plaintiff's  title  depends  on  the  title  papers  herewith  shown  to  the  . 
court,  the  due  authentication  of  which  is  admitted :  viz.,  the  patents  for 
Amsterdam  and  White  Haven,  and  the  several  mesne  conveyances,  decrees, 
Ac,  from  the  patentees  down  to  the  plaintiffs  ;  and  it  is  admitted,  that  the 
plaintiff's  lessor,  J.  K.  Smith,  was  in  possession,  in  June  1812,  when  the  con- 
^  .  demnation  hereinafter  mentioned  was  made  of  the '''land  comprised 
^   within  said  condemnation,  and  that  it  is  a  part  of  the  said  two  tracts 
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of  land.  It  is  admitted,  that  the  Potomac  Company,  in  the  year  1793,  con- 
demned certain  lands,  as  appears  by  their  said  inquisition  and  condemnation, 
and  plat  hereto  annexed,  for  their  canal  and  locks  through  the  aforesaid 
tracts  of  land,  and  other  adjacent  tracts  as  noted  on  said  plat.  And  it  is 
admitted,  that,  on  the  23d  of  June  1812,  an  inquisition  was  held,  and  con- 
demnation had  by  said  company,  as  appears  by  the  papers  hereto  annexed  ; 
and  it  is  admitted,  that  the  location  of  the  land,  so  last  condemned,  and  the 
new  locks  erected  thereon,  and  the  old  locks  erected  on  the  land  condemned 
as  aforesaid,  in  1793,  is  truly  shown  by  a  plat  thereof,  made  out  by  Thomas 
F.  Percell  and  William  Bussard,  hereto  annexed.  And  it  is  further  admitted, 
that  the  Potomac  Company,  after  said  respective  condemnations,  entered 
upon  the  lands  so  condemned,  and  erected  thereon  the  locks  as  shown  in  the 
said  plat,  and  continued  in  possession,  until  transferred  to  the  defendants,  the 
Chesapeake  and  Ohio  Canal  Company,  which  latter  company  have  continued 
in  possession  ever  since.  Upon  which  case  agreed,  it  is  submitted  to  the 
court  to  say  :  1st.  Whether  the  plaintiff  has  shown  title?  and  2d.  Whether 
the  condemnation  of  1812  aforesaid,  divested  the  plaintiff's  title,  and  gave 
a  valid  title  to  the  Potomac  Company?  It  is  agreed,  that  all  the  papers, 
plats,  <fec.,  mentioned  and  referred  to  in  the  foregoing  case  agreed,  may  be 
omitted  in  the  record  of  this  case,  and  may  be  used  in  the  supreme  court,  as 
if  contained  in  the  record.'^ 

The  circuit  court  gave  judgment  for  the  defendants,  and  the  plaintiffs 
prosecuted  this  writ  of  error. 

The  case  was  argued  by  Key  and  JoneSy  for  the  plaintiff  in  error  ;  and 
by  Coxe  and  Swanriy  for  the  defendants. 

The  court  gave  no  opinion  upon  the  general  questions  discussed  by  the 
cdiinsel  in  the  cause  ;  the  only  points  decided  were  upon  the  demise  in  the 
declaration,  and  on  the  application  of  the  counsel  of  the  plaintiffs  in  error, 
if  the  cause  could  not  be  decided  on  its  supposed  real  merits,  to  remand  it 
to  the  circuit  court,  "  that  the  pleadings  should  receive  such  *modifi-  r^^.^ 
cations,  as  will  bring  before  the  court  those  questions  of  law,  on  L 
which  the  rights  of  the  parties  depend." 

Stoann  and  CoxSy  for  the  defendants  in  error. — The  suit  was  brought  in 
January  1832,  and  the  demise  is  laid  in  the  declaration,  on  the  1st  of  Jan- 
uary 1828.  The  lessor  of  the  plaintiff,  Amos  Binney,  acquired  his  title  in 
May  1828  ;  the  other  lessors  had  no  title  ;  by  the  plaintiff's  own  showing, 
they  had  parted  with  their  title,  long  before  the  demises  in  the  declaration. 
The  plaintiff  must  recover  on  his  own  title,  and  that  title  as  shown  in  the 
declaration,  and  in  the  process.  The  title  must  have  existed  at  the  time 
the  suit  was  commenced,  and  must  exist  at  the  time  of  the  trial  of  the  cause. 
Adams  on  Ejectment ;  6  Har.  A  Johns.  173  ;  3  Ibid.  13. 

Jones  and  Kef/j  for  the  plaintiff  in  error. — ^The  objection  to  the  demise 
should  have  been  made  at  some  previous  stage  of  the  cause.  Runnington 
on  Ejectment  213  ;  Adams  288  ;  Laws  of  Maryland  of  1786.  The  objection 
of  the  defendants  in  error  to  the  demise,  ought  not  to  operate  to  produce 
an  affirmance  of  the  judgment  of  the  circuit  court.  If  the  plaintiff  in  error 
has  merits,  the  court,  by  remanding  the  case,  so  that  the  pleadings  may  be 
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modified,  will  afford  to  the  parties  an  opportunity  to  have  the  real  questions 
m  the  case  fully  adjudged. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  was  an 
action  of  ejectment,  brought  by  the  lessee  of  Amos  Binney,  in  the  court  of 
the  United  States  for  the  district  of  Columbia,  sitting  in  the  county  of 
Washington.  It  was  agreed  by  the  parties,  that  the  doc.aration  should  be 
amended,  by  adding  a  demise  from  J.  K.  Smith,  one  from  the  lieirs  of  Amos 
Cloud,  and  one  from  John  Way.  This  amended  declaration,  however,  does 
not  appear  in  the  record,  and  was  not  filed  in  the  circuit  court.  The  fol- 
lowing  statement  is  made,  as  forming  a  case  agreed  : 

The  plaintiff's  title  depends  on  the  title  papers  herewith  shown  to  the 
*2i'7l  ^^^^^  5  ^^®  ^^^  authentication  of  which  is  admitted,  *viz.,  the  patents 
^  for  Amsterdam  and  White  Haven,  and  the  several  mesne  convey- 
ances, decrees,  Ac,  from  the  patentees  down  to  the  plaintiffs  ;  and  it  is 
admitted,  that  the  plaintiff's  lessor,  J.  K.  Smith,  was  in  possession  in  June 
1812,  when  the  condemnation  hereinafter  mentioned  was  made  of  the  land 
comprised  within  said  condemnation,  and  that  it  is  a  part  of  the  said  two 
tracts  of  land.     It  is  admitted,  that  the  Potomac  Company,  in  the  year  179«3, 
condemned  certain  lands,  as  appears  by  their  said  inquisition  and  condem- 
nation and  plat  hereto  annexed,  for  their  canal  and  locks  through  the  afore- 
said tracts  of  land,  and  other  adjacent  tracts,  as  noted  on  said  plat.     And 
it  is  admitted,  that  on  the  23d  of  June  1812,  an  inquisition  was  held,  and 
condemnation  had   by  said    company,  as  api)ears  by  the   papers  hereto 
annexed;  and  it  is  admitted,  that  the  location  of  the  land  so  last  con- 
demned, and  the  new  locks  erected  thereon,  and  the  old  locks  erected  on  the 
land  condemned,  as  aforesaid,  in   1793,  is  truly  shown  by  a  plat  thereof 
made  out  by  Thomas  F.  Percell  and  William  Bussard,  hereto  annexed. 
And  it  is  further  admitted,  that  the  Potomac  Company,  after  said  respec- 
tive condemnation,  entered   upon  the  lands  so   condemned,  and   erected 
thereon  the  locks  as  shown  in  the  said  plat,  and  continued  in  possession 
until  transferred  to  these  defendants,  the  Chesapeake  and  Ohio  Canal  Com- 
pany ;  which  said  company  have  continued  in  possession  ever  since.     Upon 
which  case  agreed,  it  is  submitted  to  the  court  to  say,  first,  whether  the 
plaintiff  has  shown  title?  and  second,  whether  the  condemnation  of  1812 
aforesaid  divested  the  plaintiff's  title  and  gave  a  valid  title  to  the  Potomac 
Company  ?     It  is  agreed,  that  all  the  papers  mentioned  and  referred  to  in 
the  aforegoing  case  agreed,  may  be  omitted  in  the  record  of  this  case,  and 
may  be  used  in  the  supreme  court  as  if  contained  in  the  record. 

The  circuit  court  decided  both  points  in  favor  of  the  defendants  ;  and 
the  plaintiffs  have  brought  the  cause  before  this  court  by  writ  of  error. 

The  abstract  laid  before  the  court  by  consent  of  parties,  does  not  show 
a  regular  title  in  the  plaintiff ;  and  the  case  docs  not,  we  think,  find  a  pos- 
♦21  ft!  ^®^*^°  ^^  twenty  years,  anterior  to  the  *inquisition,  which  would 
^  constitute  a  title  in  ejectment.  It  presents  evidence  from  which  a 
jury  might  be  justified  in  finding  possession  ;  evidence  from  which  posses- 
£ion  may  be  inferred,  but  the  court  cannot  infer  it. 

The  counsel  for  the  plaintiffs  in  error  contend,  that  the  Chesapeake  and 
Ohio  Canal  Company,  who  claim  their  title  under  the  inqu  3st,  have  admit- 
ted it,  and  are  not  now  at  liberty  to  controvert  it.     On  the  influence  of  the 
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inquest  in  this  cause,  some  contrariety  of  opinion  prevails  among  the  judges  ; 
but  the  defendants  in  error  have  made  a  preliminary  question,  which,  if 
decided  in  their  favor,  will  terminate  the  present  suit.  The  declaration  in 
ejectment  is  dated  on  the  22d  of  May  1831,  and  the  judgment  was  rendered 
on  the  1 4th  of  January  1832.  The  plaintiff  in  ejectment  counts  on  a  demise 
made  by  Amos  Binney,  on  the  1st  day  of  January  1828  ;  his  title,  as  shown 
in  the  abstract,  commenced  on  the  17th  of  May  1828,  which  is  subsequent  to 
the  demise  on  which  the  plaintiff  counts.  Though  the  demise  is  a  fiction,  the 
plaintiff  must  count  on  one,  which,  if  real,  would  support  his  action. 

We  find  in  the  record  an  entry  that  the  declaration  is  amended,  by 
adding  a  demise  from  J.  K.  Smith,  one  from  the  heirs  of  Amos  Cloud, 
and  another  from  John  Way.  These  counts,  however,  do  not  appear,  and 
the  court  would  feel  great  difiiculty  in  framing  them.  If  this  difiiculty 
could  be  overcome,  the  abstract  shows  that  J.  K.  Smith  conveyed  all  his 
title  on  the  17th  of  May  1828,  before  this  action  was  commenced.  It  also 
shows  that  the  title  of  Amos  Cloud's  heira  was  conveyed  from  them  by  deeds 
bearing  date  in  1816  and  1819.  Had  these  additional  counts  been  filed, 
neither  of  the  lessors  possessed  any  title,  when  this  ejectment  was  brought, 
or  when  it  was  tried.  The  case,  therefore,  could  not  have  been  aided  by 
counts  on  demises  from  them. 

The  counsel  for  the  defendants  have  insisted,  that  if  the  cause  cannot  be 
decided  on  its  supposed  real  merits,  it  ought  to  be  remanded  to  the  circuit 
court,  for  the  purpose  of  receiving  such  modifications  as  will  bring  before 
this  court  those  *questions  of  law  on  which  the  rights  of  the  parties  r^„,Q 
depend.  Where  error  exists  in  the  proceedings  of  the  circuit  court,  ^ 
which  will  justify  a  reversal  of  its  judgment,  this  court  may  send  back  the 
cause,  with  such  instructions  as  the  justice  of  the  case  may  require.  But 
if,  in  point  of  law,  the  judgment  ought  to  be  afiirmed,  it  is  the  duty  of  this 
court  to  affirm  it.  (6  Cranch  268.)  We  cannot,  with  propriety,  reverse  a 
decision  which  conforms  to  law,  and  remand  a  cause  for  further  proceed- 
ings.    The  judgment  of  the  circuit  court  is  afiirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  (Jnited  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  counsel :  On  considera- 
tion whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  be  and  the  same  is  hereby  afiirmed,  with  costs. 


*Jaice8  MoCutohen  and  others,  Appellants,  v.  James  Mabshall    [*220 

and  others. 

Slavery. 

Patrick  McGiitchen,  of  Tennessee,  died  in  1810,  having  previously  made  his  last  will  and  testa- 
ment ;  by  which  will,  among  other  things,  he  bequeathed  to  his  wife  Hannah,  during  lier  natural 
life,  all  his  slaves,  and  provided,  that  they,  naming  them,  should,  at  the  death  of  his  wife,  l)e 
Uberated  from  slavery,  and  be  for  ever  and  entirely  set  free ;  except  those  that  were  not  of  age, 
or  should  not  have  arrived  at  the  age  of  twenty-one  years  at  the  death  of  his  wife ;  and  those 
were  to  be  subject  to  the  control  of  his  brother  and  brother-in-law,  until  they  were  of  age,  at 
which  period  they  were  to  be  set  free ;  as  to  Kose,  one  of  the  slaves,  the  testator  declared,  that 
■be  and  her  children,  after  the  death  of  his  wife,  should  be  liberated  from  slavery,  and  for 
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erer  and  entirely  set  free.  Two  of  the  slavefli  Elixa  and  Cynthia,  had  chiK  Hi  born  after  the 
death  of  the  testator,  and  before  the  death  of  the  wife ;  nothing  was  said  in  his  will  as  to  the 
children  of  Eliza  and  Cynthia.  After  the  decease  of  the  wife,  the  heirs  of  the  testator  claimed 
all  the  slaves,  and  their  increase,  as  liable  to  be  distributed  to  and  among  the  next  of  kin  of 
the  testator ;  alleging,  that  by  the  laws  of  Tennessee,  slaves  cannot  be  set  free  by  last  will  and 
testament,  or  by  any  direction  therein ;  that  if  the  law  does  authorize  emancipation,  they 
are  still  slaves  until  the  period  for  emancipation  ;  and  that  the  increase,  born  after  the  death 
of  the  testator,  and  before  their  mothers  were  actually  set  free,  were  slaves,  and  as  such  were 
liable  to  be  distributed.  The  laws  of  Tennessee  fully  authorize  the  emancipation  of  slaves,  in 
the  manner  provided  by  the  last  will  and  testament  of  Patrick  McCutchen. 

As  a  general  proposition,  it  would  seem  a  little  extraordinary,  to  contend,  that  the  owner  of 
property  is  not  at  liberty  to  renounce  his  right  to  it,  either  absolutely,  or  in  any  modified  man- 
ner he  may  think  proper ;  as  between  the  owner  and  his  slave,  it  would  require  the  most 
explicit  prohibition  by  law,  to  restrain  this  right.  Considerations  of  policy,  with  respect  t) 
this  species  of  property,  may  justify  legislative  regulation,  as  to  the  guards  and  checks  under 
which  such  manumission  shall  take  place ;  especially,  so  as  to  provide  against  the  public^s 
becoming  chargeable  for  the  maintenance  of  slaves  so  manumitted. 

It  is  admitted  to  be  a  settled  rule  in  the  state  of  Tennessee,  that  the  issue  of  a  female  slave 
follows  the  condition  of  the  mother ;  if,  therefore,  Eliza  and  Cynthia  were  slaves,  when  their 
children  were  bom,  it  will  follow,  as  matter  of  coui'se,  that  there  children  are  slaves  also.  If 
this  was  an  open  question,  it  might  be  urged  with  some  fon^e,  that  the  condition  of  Eliza  and 
Cynthia,  during  the  life  of  the  widow,  was  not  thnt  of  absolute  slavery ;  but  was,  by  the  will, 
converted  into  a  modified  servitude,  to  end  upon  the  death  of  the  widow,  or  on  their  arrival  at 
the  age  of  twenty-one  years,  should  she  die  before  that  time ;  if  the  mothers  were  not  absolute 
slaves,  but  held  in  the  condition  just  mentioned,  it  would  seem  to  follow,  that  their  children 

*S911  vould  stand  in  the  same  condition,  and  be  entitled  to  their  *freedoni,  on  their  arrival  at 
*  twenty-one  years  of  age.  But  the  course  of  decisions  in  the  state  of  Tennessee,  and 
somu  other  states  where  slavery  is  tolerated,  goes  very  strongly,  if  not  conclusively,  to  establish 
the  principle,  that  females  thus  situated,  are  considered  slaves ;  that  it  is  only  a  conditional 
manumission,  and  until  the  contingency  happens,  upon  which  the  freedom  is  to  take  effect,  they 
remain,  to  all  intents  and  purposes,  absolute  slaves.  The  court  do  not  mean  to  disturb  this 
principle ;  the  children  of  Eliza  and  Cynthia  must,  therefore,  be  considered  slaves. 

APPKA.L  from  the  Circuit  Court  for  the.  district  of  West  Tennessee.  In 
the  circuit  court,  the  appellants,  James  McCutchen  and  others,  citizens  of 
Missouri,  Kentucky,  Ohio  and  Mississippi,  complainants,  filed  a  bill  against 
James  Marshall  and  others,  citizens  of  the  state  of  Tennessee,  defendants. 

The  bill  stated,  that  some  time  in  the  year  1812,  one  Patrick  McCutchen, 
at  that  time,  and  for  many  years  before,  a  citizen  of  Williamson  county,  in 
the  state  of  Tennessee,  departed  this  life.  Previous  to  his  death,  the  said 
Patrick  McCutchen  made  and  published  his  last  will  and  testament,  which 
was,  after  his  death,  proved  before  the  court  of  pleas  and  quarter  sessions 
of  said  county,  of  Williamson,  and  established  and  admitted  to  record  in 
said  county,  as  his  last  will  and  testament.  A  copy  of  said  last  will  and 
testament  was  annexed  to  the  bill.  The  whole  of  the  persons  nominated  in 
the  will  as  executors  and  executrix,  qualified  as  such,  and  took  upon  them- 
selves the  burden  of  executing  the  same.  Of  the  said  executors,  Samuel 
McCutchen  and  Hannah  McCutchen  were  dead,  leaving  James  Marshall  the 
sole  surviving  executor  of  the  will.  Patrick  McCutchen,  the  testator, 
departed  this  life  without  issue  ;  and  Hannah  McCutchen,  the  widow  of  th  .^ 
said  Patrick,  although  she  intermarried,  after  the  death  of  the  said  Patrick, 
with  one  James  Price,  also  died  without  issue.  By  the  provisions  of  thi 
will,  said  Hannah  McCutchen,  the  widow  of  tlie  said  Patrick,  only  held 
under  it  a  life-estate  in  such  portion  of  the  property  of  the  said  Patrick  as 
was  therein  devised  and  bequeathed  to  her,  which  estate  had,  consequeDtlyy 
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terminated  by  her  death.  The  bill  charged,  that  they^  together  with  the 
defendants  to  this  bill^  except  the  defendant  James  Marshall,  were  the  legal 
heirs  and  distributees  of  the  said  Patrick  McCutchen,  deceased.  The  said 
Patrick  also  left  as  his  distributees  and  heirs-at-law,  the  defendant,  James 
McCutchen,  brother  of  said  Patrick,  and  *Alexander  and  William  r^cooo 
Buchanan,  children  of  a  deceased  sister  of  Patrick,  but  who  resided  *- 
without  the  jurisdiction  of  the  court,  and  were,  therefore,  not  made  parties 
to  the  bill. 

The  will  of  the  said  Patrick  McCutchen,  after  giving  certain  legacies  to 
his  relatives,  devised  ^^  to  his  wife  Hannah,  during  her  natural  life,  the  tract 
of  land  on  which  the  testator  lived,  together  with  all  the  residue  of  his  per- 
sonal property,  of  every  kind,  including  the  slaves,  which  shall  remain  after 
the  payment  of  his  debts,  and  the  legacies  afterwards,  to  be  used  as  she  may 
think  proper ;  the  slaves,  nevertheless,  to  be  subject  to  the  arrangement  to 
be  made  in  a  subsequent  article  of  the  testament."  The  sixth  ai*ticle  of  the 
will  was  in  these  terms. 

"  It  is  my  will  and  desire,  that  my  negro  man  slave  named  Jack,  aged 
about  twenty-four  years  ;  also  my  negro  man  slave  named  Ben,  aged  about 
nineteen  years ;  also  my  negro  woman  slave  named  Rose,  aged  about  twenty- 
six  years,  together  with  what  children  she  may  hereafter  have,  if  any,  before 
the  death  of  my  wife  Hannah  ;  also  my  negro  girl  slave  named  Eliza,  aged 
about  eleven  years ;  also  my  negro  girl  slave  named  Cynthia,  aged  about 
seven  years ;  also  my  negro  boy  slave  named  Thomas,  aged  about  four 
years  ;  also  my  negro  girl  slave  named  Harriet,  aged  about  two  years  ;  also 
my  negro  girl  slave  named  Maria,  aged  about  two  months ;  the  four  last- 
mentioned  slaves  being  the  children  of  the  above-mentioned  Rose,  hhall  all 
and  each,  at  the  time  of  the  death  of  my  beloved  wife  Hannah,  to  whom 
they  are  given  during  her  natural  life,  as  mentioned  in  the  third  article,  be 
liberated  from  slavery,  and  for  ever  and  entirely  set  free  ;  provided,  those 
who  are  not  now  of  age  or  shall  not  have  amved  at  the  age  of  twenty-one 
years  at  the  happening  of  the  death  of  my  beloved  wife  Hannah,  shall  be 
subject  to  the  following  disposition,  viz.  :  Eliza  shall  be  at  the  control  and 
under  the  direction  of  my  brother,  Samuel  McCutchen,  until  her  arrival  at 
the  age  of  twenty-one  years,  and  then  be  set  free  ;  Cynthia,  Ben,  Thomas, 
Harriet  and  Maria  shall  be  at  the  control  and  under  the  direction  of  James 
Marshall,  my  wife's  brother,  until  they  shall  each,  respectively,  arrive  at  the 
age  of  twenty-one  years ;  at  which  time  or  times,  they  are  to  be  each, 
respectively,  liberated  and  for  ever  set  free." 

♦The  bill  charged,  that  the  slaves  mentioned  in  the  will,  and  owned  r^ftoo 
by  the  testator,  with  their  increase,  were  liable  to  be  distributed  to  »• 
the  complainants  and  the  defendants,  Marshall  excepted,  as  his  legal  repre- 
sentatives ;  but  that  James  Marshall  refused  to  distribute  them,  or  any  of 
them,  and  denied  that  they  were  any  part  of  the  estate  by  him  to  be  dis- 
tributed, alleging  that  by  the  terms  of  the  will  they  were  to  be  set  free  at 
the  times  specified  in  the  will.  That  the  said  James  Marshall  did  present  a 
petition  to  the  county  court  of  Williamson  county,  praying  the  court  to  set 
free  a  certain  number  of  the  said  slaves,  to  wit.  Jack,  Ben,  Thomas,  Eliza 
and  Cynthia ;  and  the  court,  supposing  they  had  power  to  do  so,  granted 
the  prayer  of  the  petition,  and  declared  them  free  ;  which  proceedings  the 
bill  charged  were  coram  nonjudice  and  void,  as  the  court  had  no  power  to 
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set  the  said  negroes  f ree^  unless  the  testator  had,  in  his  lifetime,  presented  a 
petition  for  the  purpose.  The  bill  further  charged,  they  were  advised,  that 
by  the  laws  of  the  state  of  Tennessee,  slaves  oould  not  be  set  free  by  last 
will  and  testament,  or  by  any  directions  therein  ;  and  that,  consequently,  all 
the  said  slaves,  with  their  increase,  were  liable  to  be  distributed  among  the 
legal  representatives  of  the  testator.  That  if  the  law  authorized  a  testator 
to  direct  his  slaves  to  be  set  free,  by  a  given  period,  or  at  their  arriving  at  a 
particular  age,  yet  they  were  still  slaves  until  that  period  arrived  ;  and  that 
all  their  increase,  born  after  the  death  of  the  testator,  but  before  they  were 
actually  set  free,  were  slaves,  and  as  such  were  liable  to  distribution.  The 
bill  prayed  for  an  account  of  the  hire  of  the  slaves,  and  for  their  distribution, 
and  for  an  injunction,  <fec. 

The  defendant,  James  Marshall,  executor  of  the  last  will  and  testament 
of  Patrick  McCutchen,  demurred  to  the  bill,  and  the  circuit  court  sustained 
the  demurrer,  and  ordered  the  bill  to  be  dismissed.  The  complainants  ap- 
pealed to  this  court. 

The  case  was  submitted  to  the  court,  on  printed  arguments,  by  BentoUy 
with  whom  were  Washington  and  Yerger^  for  the  appellants ;  and  WhitSy 
for  the  appellees. 

The  counsel  for  the  appellants  first  referred  the  court  to  the  following 
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extract  from  the  will:     *"I  give  and  bequeath  to  my  beloved  wife 


Hannah,  during  her  natural  life,  the  tract  of  land  on  which  I  now  live, 
together  with  all  its  appurtenances,  and  the  residue  of  the  slaves — the  slaves 
subject  to  an  arrangement  to  be  made  in  a  subsequent  article  of  this  testa- 
ment." 

They  said,  that  the  slaves,  in  a  subsequent  part  of  the  will,  he  directs  to 
be  set  free,  at  the  time  of  the  death  of  his  wife  Hannah,  to  whom  he  had 
given  them  for  life.  In  enumerating  his  slaves  he  says,  that  '^  Rose  and 
such  children  as  she  shall  have  before  his  wife  dies,  shall  be  set  free."  In 
relation  to  the  rest  of  his  female  slaves,  he  directs  them  to  be  set  free,  but 
says  nothing  of  their  children. 

1.  In  the  case  of  Sope  v.  Johnson,  2  Terg.  123,  it  was  decided  by  the 
supreme  court  of  this  state,  that  where  a  testator  directs  that  his  slaves  shall 
be  set  free,  his  executors  can  have  them  set  free,  upon  petition,  in  the  same 
manner  as  the  deceased  could  in  his  lifetime.  If  this  case  be  the  law,  it  is 
probable,  that  all  the  slaves  who  were  directed  to  be  set  free  at  the  death  of 
Mrs.  McCutchen,  would  be  entitled  to  their  freedom ;  but  still  a  question 
arises,  as  to  the  children  who  were  born  before  that  period. 

Mrs.  McCutchen  had  but  a  life-estate  ;  the  slaves,  after  her  death, 
belonged  to  the  distributees  of  McCutchen,  until  they  are  set  free.  The 
will  does  not  of  itself  operate  as  a  gift  of  freedom  ;  the  assent  of  the  state 
must  be  had,  before  they  can  be  free  ;  this  may  never  be  given.  It  is  set- 
tled in  this  state,  that  the  increase  of  slaves,  bom  during  the  continuance  of 
a  particular  life-estate,  does  not  belong  to  the  tenant  for  life.  Glasgow  v. 
F^owerSy  and  Timms  v.  Potter,  1  Hayw.  234  ;  Preston  v.  McGatighey,  Cooke 
113.  It  was  the  early  doctrine  of  the  courts,  that  a  limitation  of  chattels 
for  life,  gave  the  absolute  interest,  but  that  notion  is  now  exploded  ;  and, 
consequently,  where  slaves  are  given  for  life,  with  remainder  over,  the  first 
legatee  takes  only  the  specific  interest  given,  and  the  right  of  absolute  pro- 
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perty  rests  in  the  remaiDdcr-mao.  The  cases  above  cited,  and  2  Roper  on 
legacies  351.  So,  where  there  is  a  devise  for  life  alone,  the  *pro-  r*^,^^ 
perty,  after  life-interest,  vests  in  the  distributees.  Iteith  v.  Seymour^  »•  ^ 
4  Russ.  263.  In  this  case,  then,  there  was  a  devise  for  life,  of  the  slaves, 
with  a  reversion  or  vested  interest  in  the  distributees  of  McCutchen — sub- 
ject, however,  to  be  divested  by  the  court,  upon  petition,  setting  them  free. 
That  it  is  a  vested  interest,  subject  to  be  divested,  is  proved  by  the  case  of 
JDoe  V.  Martin,  4  T.  R.  39. 

The  next  question  is,  what  is  the  condition  of  children  born  after  a  time 
has  been  fixed  for  their  mother  to  obtain  her  freedom,  but  before  the  time 
arrives,  and  before  she  is  actually  free  ?  In  this  case,  it  would  seem,  that 
the  testator  only  intended  that  his  then  slaves  should  be  free,  and  not  their 
issue,  except  Rose's,  because  he  expressly  says  that  Rose  shall  be  free,  at  the 
death  of  his  wife,  and  all  her  children  born  before  that  period.  But  in 
speaking  of  the  other  female  slaves,  he  directs  them  to  be  set  free,  but  says 
nothing  of  their  issue.  But  independent  of  this,  the  law  is  clear,  that  the 
issue  must  follow  the  condition  of  the  mother.  In  McCutchen's  will,  the 
slaves  were  not  free ;  they  had  only  a  right  to  future  freedom,  and  that 
depending  upon  a  contingency,  to  wit,  whether  the  county  court  would 
grant  the  petition.  Until  the  period  arrives  when  they  are  to  become  free, 
they  remain  slaves  ;  if  they  die  before  that  time,  they  die  slaves  ;  they  are 
in  fact  slaves  ;  but  entitled  to  be  set  free  in  future. 

Suppose,  a  man  devises,  that  if  A.  is  elected  president,  his  female  slave 
B.  shall  be  free — she  has  a  child  born,  and  after  its  birth,  A.  is  elected — is 
not  the  child  a  slave,  although  its  mother,  after  that  e\ent  has  happened,  is 
free?  Was  it  not  born,  whilst  the  mother  was  a  slave?  Surely,  it  was. 
Most  of  our  rules  (except  statutory  provisions)  are  derived  from  the  civil 
law.  By  the  civil  law,  the  issue  of  slaves  entitled  to  future  liberty,  or  enti- 
tled to  it  at  a  fixed  time,  or  upon  a  contingency,  if  bom  before  the  period 
arrives  or  the  contingency  happens,  are  slaves.  See  authorities  collected  in 
Judge  Green's  opinion,  2  Rand.  241-2.  In  Virginia,  the  question  in  the 
case  of  Maria  v.  Surbaugh,  the  case  above  alluded  to  in  2  Randolph,  has 
been  very  learnedly  *inve8tigated,  and  it  was  decided  that  the  issue  r4tooA 
were  slaves.  In  Kentucky,  the  same  principle  has  been  established.  ^ 
2  Bibb  208.  So,  in  Louisiana.  Cato  v.  Dorgenny^s  Heirs,  8  Mart.  218. 
So,  in  Maryland.     6  Har.  &  Johns.  16. 

At  the  same  time  those  negroes  were  born,  to  whom  did  they  belong? 
Not  to  the  tenant  for  life,  that  is  clear.  Not  to  their  mothers,  for  they  were 
slaves  at  the  time,  and  could  hold  no  property.  They  must  have  belonged 
to  the  distributees,  because  their  mothers  did  ;  subject  only  to  have  their 
interest  divested,  upon  the  happening  of  a  contingency.  At  the  instant  they 
were  bom,  they  were  born  the  property  of  the  distributees.  This  property 
cannot  be  divested,  because  the  will  authorizing  a  divestiture  only  applies  to 
their  mothers. 

But  the  case  of  Hope  v.  Johnson  is  not  admitted  to  be  law.  According 
to  the  laws  of  Tennessee,  no  man  can  emancipate  his  slaves  by  will.  The 
acts  of  \Ti1y  ch.  6;  1779,  ch.  12;  1788,  ch.  20;  and  1801,  ch.  27,  all  declare, 
that  no  slave  shall  be  emancipated,  except  for  meritorious  services,  to  be 
adjudged  of  by  the  county  court.  These  acts,  in  their  details,  prescribe  the 
method  of  proceeding  in  cases  of  emancipatiou  ;  require  security  to  be  given 
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that  the  slave  to  be  manumitted  shall  not  become  a  public  charge  ;  and  pro- 
vide for  the  sale  of  the  slave,  when  the  master  suffers  him  to  go  at  large,  or 
attempts  to  free  him,  without  complying  with  the  directions  of  the  law. 
Emancipation,  therefore,  cannot  take  place,  consistently  with  these  acts,  by 
mere  testamentary  regulation. 

It  would,  at  first  view,  seem  to  be  strange,  that  a  man  could  not  renounce 
any  right  possessed  by  him.  But  slaves  are  a  species  of  property,  the  right 
to  which  the  policy  of  society  forbids  to  be  relinquished,  without  the  sanc- 
tion of  the  public  authorities.  Their  assent,  in  the  present  instance,  was 
not  given  during  the  lifetime  of  the  testator ;  and  as  soon  as  he  died,  the 
situation  of  the  property  was  so  altered,  that  it  could  not  he  given  without 
the  precedent  application  of  the  succeeding  owners.  The  declaration,  there- 
fore, which  is  contained  in  the  will  under  which  these  negroes  claim  their 
freedom,  amounts  to  nothing  more  than  an  expression  of  a  wish  or  intention 
*99^1  on  the  part  of  the  testator,  *that  they  should  be  free  ;  but  no  act  of 
^  manumission  was  consummated  by  the  will. 

To  counteract  this  position,  the  case  of  Hope  v.  Johnson,  decided  by  the 
supreme  court  of  Tennessee,  will  probably  be  cited.  That  case,  when  prop- 
erly understood,  so  far  as  it  contains  anything  touching  the  present  contro- 
versy, is  an  authority  for  McCutchen.  The  will  of  David  Beattie  was  as 
follows — "I  will  and  bequeath  that  the  plantation  I  now  live  on,  be  sold  at 
public  or  private  sale,  to  the  best  advantage,  and  the  proceeds  thereof  laid 
oat  in  lands  in  the  Indiana  territory,  as  well  situated  as  can  be  procured, 
and  the  right  thereof  vested  in  my  negroes,  which  I  now  own,  to  wit,  Lon- 
don, George,  4&c.,  each  and  all  of  whom  I  give  their  entire  freedom,  and  the 
settling  of  them  on  the  above-named  lands,  under  the  direction  of  my  exe- 
cutor." Robert  Johnson  was  the  executor.  Mrs.  Hope,  the  sister  of  Beat- 
tie,  and  his  only  heir-at-law,  filed  a  bill  against  the  executor,  to  enjoin  him 
from  executing  that  part  of  the  will  which  related  to  the  sale  of  the  land 
and  investment  of  the  proceeds,  upon  the  ground  of  its  being  a  void  devise, 
as  the  negroes  could  not  be  emancipated  by  will,  and  as  they  were  the 
objects  of  the  devise  in  question.  The  direct  object  of  the  bill  was  not  to 
prevent  the  emancipation  of  the  slaves,  but  that  matter  was  incidentally 
involved  in  the  question  growing  out  of  the  devise  of  the  land.  Mrs.  Hope 
set  up  no  claim  to  the  negroes  in  her  bill ;  she  was  willing  that  they  might 
be  just  as  free  as  the  testator  wished  them  to  be  ;  she  only  contended  for 
the  land,  that  having  descended  from  her  father.  The  case  came  on  before 
the  court,  in  the  first  instance,  upon  a  motion  by  the  executor  to  dissolve 
the  injunction.  Whyte,  Judge,  delivered  a  very  able,  elaborate  and 
learned  opinion  in  support  of  the  injunction,  and  of  the  grounds  assumed  in 
the  bill.  Hatwood  and  Emmbbson,  Judges,  without  either  dissolving  the 
injunction,  or  refusing  to  do  (and  that  was  the  issue  which  they  were  called 
upon  to  decide),  made  the  collateral  order,  that  the  injunction  should  be 
held  up  twelve  months  longer,  to  give  the  executor  an  opportunity  of  procur- 
ing the  emancipation  of  the  slaves,  by  any  means  by  which  it  could  be 
accomplished.  Previous  to  the  date  of  this  very  order,  an  application  had 
been,  unsuccessfully,  made  by  the  executor  to  the  county  court  of  David- 
*99fil  ^^^'  ^^  have  said  negroes  emancipated.  ^'It  cannot  escape  the  obser- 
^  vation  of  the  supreme  court  of  the  United  States,  that  had  said 
negroes  been  then  (at  the  time  of  moving  for  the  dissolution  of  the  injuDC- 
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tion)  actually  free,  or  that  had  they  been  then  capable  of  taking  by  devise, 
the  executor  would  have  been  entitled  to  an  unconditional  dissolution  of  the 
injunction.  The  course  taken  by  Judges  Haywood  and  Emmbbson,  there- 
fore, unprecedented  as  it  was,  proves,  however,  that  until  there  was  a  com- 
plete emancipation  of  the  negroes,  they  could  not  be  devisees,  and  also  that 
they  were  not  ipso  facto  emancipated  by  the  will.  These  are  the  reasons 
which  have  authorized  us  to  say,  that  the  case  of  Hope  v.  Johnson^  so  far  as 
it  has  any  bearing  upon  this  case,  operates  in  favor  of  the  appellants. 

The  executor,  taking  advantage  of  the  hint  afforded  by  the  aforesaid 
anomalous  order  of  Judges  Hatwood  and  Emmerson,  applied  to  the  legisla- 
ture, and  obtained  the  passage  of  a  special  law,  having  no  reference  to  any 
body  in  the  world  but  him,  Robert  Johnson,  and  to  no  other  case  of  eman- 
cipation but  that  of  Beattie's  negroes ;  nor  pretending  to  lay  down  any 
general  rule  upon  the  subject,  or  to  legislate  beyond  that  particular  case  : 
whereby  the  said  executor  was  authorized  and  empowered  to  prefer  a  peti- 
tion to  any  county  or  circuit  court,  other  than  that  of  Davidson,  for  the 
emancipation  of  said  negroes ;  and  said  law  further  enacted,  that  the  sen- 
tence or  decree  of  such  court,  when  made,  should  be  valid,  and  should 
entitle  the  negroes  to  their  freedom.  In  pursuance  of  that  law,  by  which 
the  legislature  assumed  omnipotence,  an  application  was  subsequently  made 
to  the  circuit  court  of  Sumner  county,  and  the  judge  of  that  court  sustained 
the  constitutionality  of  a  statute  which  undertook  to  divest  private  vested 
rights.  After  the  decree  of  Sumner  circuit  court  was  obtained,  under  the 
circumstances  and  in  the  manner  aforesaid,  establishing  the  freedom  of 
Beattie's  negroes,  the  counsel  of  the  executor,  not  relying  altogether  upon 
the  validity  of  the  decree,  entered  into  a  written  agreement  with  the  coun- 
sel of  Mrs.  Hope,  whereby  it  was  admitted,  that  the  negroes  were  free,  and 
should  be  so  considered,  whatever  the  supreme  court  might  determine  in 
relation  to  the  land.  In  this  agreement,  the  counsel  of  Mrs.  Hope  were 
certainly  overreached,  as  it  precluded  any  discussion  as  to  the  legal  condi- 
tion of  the  negroes,  before  said  decree  of  *Sumner  circuit  court,  and  r 4:200 
by  virtue  of  it.  The  object  of  Mrs.  Hope,  in  sanctioning  said  agree-  ^ 
ment  of  her  counsel,  was  merely  to  waive  any  claim  to  the  negroes  as  prop- 
erty, and  to  go  exclusively  for  the  recovery  of  the  land.  But,  by  admit- 
ting that  said  negroes  had  been  emancipated  by  the  decree,  or  were  so  at 
any  rate,  the  necessary  implication  arose,  that  they  were  capable  of  being 
so  emancipated,  notwithstanding  the  legal  rights  of  Mrs.  Hope,  as  attach- 
ing to  them  from  the  situation  in  which  they  were  left  at  Beattie's  death  ; 
and  the  conclusion,  that  the  emancipation  of  them  not  having  been  effected 
in  the  testator's  lifetime,  they  belonged  to  the  executor  as  assets,  and  after- 
wards went  to  the  distributee  was  entirely  repelled.  In  this  state  of  the 
case,  it  was  brought  to  a  final  hearing,  and  the  bill  dismissed,  Whyte, 
Judge,  still  dissenting  ;  and  the  strength  of  the  argument  in  favor  of  the 
executor,  was  rested  upon  the  fact  that  the  negroes  were  then  free,  if  not  by 
the  decree,  by  the  said  written  agreement. 

It  will  be  seen  from  the  particular  phraseology  of  Beattie's  will,  that 
his  land  was  not  devised  to  his  negroes  ;  but  the  direction  was,  to  his 
executor,  to  sell  it,  and  invest  the  proceeds  in  the  purchase  of  other  land 
in  Indiana,  and  to  invest  his  negroes  with  the  title  to  that,  and  settle  them 
upon  it.     If  it  can  be  considered  as  a  devise  of  the  land  to  the  executor,  as 
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a  trastee,  it  was  well  enough,  provided  the  trust  was  of  such  a  nature  as 
could  be  executed.  If,  however,  cestui  que  trust  was  incapable  of  taking, 
the  devise  to  the  executor  was  just  as  void  as  if  he  himself  had  been  under 
such  a  disability.  In  this  case,  the  negroes  not  having  been  freed  by  the 
will  of  Beattie,  they  descended  as  property,  contemporaneously  with  the 
origin  of  the  devise  of  the  land  to  the  executor,  in  trust  for  them  ;  and, 
consequently,  there  was  no  cestui  que  trust  that  could  be  recognised  as  such, 
for  whose  benefit  the  trust  could  be  executed,  or  which  could  sustain  the 
devise  in  trust.     Baptist  Association  v.  -Sar?,  4  Wheat.  1. 

To  avoid  the  operation  of  the  principle  last  adverted  to,  the  counsel  for 
the  executor  contended,  that  the  portion  of  Beattie's  will,  above  quoted, 
amounted  to  an  executory  devise  of  the  land  in  favor  of  the  negroes.  And 
that  if  the  object  of  an  executory  devise  have  not  a  natural  existence,  or 
have  no  civil  capacity,  at  the  death  of  the  devisor,  but  should  afterwards 
*9^nl  **^fl[^'^®  ^^  5  *^**  ^^®  devise  is  good,  if  the  contingency  upon  which 

J  it  is  to  take  effect,  happen  within  proper  time.  The  general  prin- 
ciple here  stated,  is  undoubtedly  true  ;  but  it  is  very  much  qualified  in  its 
application  to  the  case  of  ^ope  v.  Johnson.  To  give  it  effect,  the  object 
of  such  a  devise  must  be  capable  in  its  own  nature  of  coming  into  existence, 
or  of  acquiring  the  requisite  faculties  to  take,  independently  of  the  conflict- 
ing and  inconsistent  rights  of  other  persons  to  the  subject  of  the  executory 
devise  ;  and  it  must  actually  come  into  existence,  and  acquii*e  the  faculties, 
before  such  adverse  rights  accrue.  As,  for  example,  an  executory  devii»e 
to  an  unborn  child  is  good,  provided  the  child  be  bom  before  the  devise  is 
to  take  effect.  But  if  it  be  not  born  at  the  time  the  devise  is  to  take  effect, 
although,  had  it  been  bom,  it  would  have  taken  the  property ;  yet,  not 
being  then  bom,  the  property  will  go  in  a  different  direction  ;  and  having 
once  gone  in  that  direction,  it  cannot  afterwards  be  recalled,  notwithstand- 
ing the  child  designated  as  the  executory  devise,  should  be  subsequently 
born.  Again,  if  a  person  attainted  is  an  executory  devisee,  the  devise  will 
take  effect,  provided  the  attainder  be  reversed,  before  the  time  appointed 
for  that  purpose.  But  suppose,  the  attainder  be  not  reversed,  until  after 
the  arival  of  the  time,  and  the  property  in  the  meantime  should  be  cast 
upon  another,  in  that  case,  it  is  very  manifest,  that  the  right  of  that  other 
to  it  would  be  good,  and  the  subsequent  reversal  of  the  attainder  could 
make  no  difference.  Applying  the  principle  thus  explained  to  the  case  of 
Hope  V.  Johnsony  and  it  will  be  seen,  that,  although  there  might  have  been 
an  executory  devise  of  the  land  to  the  executor,  as  the  negroes  were  the 
executory  devisees,  who  were  slaves,  and  as  such  went  as  property  to  the 
distributees,  before  they  were  emancipated  (if  ever  they  M^ere  emancipated 
at  all),  they  could  not,  therefore,  take  the  land,  or  its  proceeds,  by  virtue 
of  such  subsequent  emancipation  ;  and,  indeed,  that  they  were  not,  and 
could  not,  be  endowed  with  the  capacity  to  take.  To  get  over  this  diffi- 
culty, Johnson's  counsel  founded  himself  upon  the  agreement  and  admission 
of  Mrs.  Hope,  that  the  negroes  had  been  emancipated  by  virtue  of  the  decree 
of  Sumner  circuit  court  ;  and  from  that  fact,  he  declared  th.'ir  capacity  to 
take  and  hold  land,  as  executory  devisees. 
*oQii         *Whether  the  direction  contained  in  Beattie's  will  relative  to  the 

J  disposition  of  his  land,  does  amount  to  an  executory  devise  of  it, 
which  may  well  be  doubted,  it  is  foreign  to  my  present  purpose  to  inquire. 
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I  have  now  gone  through  the  analysis  which  I  intended,  of  the  case  of  Hope 
V.  Johnson  ;  and  I  have  but  one  or  two  observations  more  to  make  con- 
cerning it.  It  will  probably  be  cited  by  the  opposite  counsel  as  a  decision 
upon  a  statute  of  a  state,  by  its  own  tribunal ;  and  he  may,  in  that  view, 
claim  for  it  a  particular  weight  upon  the  supreme  court  of  the  United 
States.  How  far  is  it  a  decision  or  exposition  of  a  state  statute  ?  Only  so 
far  as  to  settle  that  slaves  cannot  be  emancipated  by  will.  And  so  far,  as 
I  have  before  st*ited,  it  is  an  authority  for  McCutchen.  But  so  far  as  it 
respects  executory  devises,  or  devises  in  trust,  it  is  a  decision,  founded  on 
the  general  principles  of  the  common  law,  and  is  no  more  to  be  regarded 
by  the  supreme  court  of  the  United  States,  than  would  be  the  decision  of 
any  other  tribunal  equally  respectable. 

By  the  laws  of  Tennessee,  and  the  practice  under  them,  petitions  for 
emancipation  arc  always  preferred  by  the  owners  of  slaves,  who  are  desir- 
ous of  conferring  on  them  freedom  ;  and  the  only  object  of  such  petitions 
is,  to  obtain  the  public  sanction,  and  give  the  requisite  guarantee  that  the 
slaves,  if  superannuated,  shall  not  become  a  charge  to  the  community.  And 
the  county  court,  which  is  the  public  organ  for  this  purpose,  has  to  judge 
of  the  policy  and  propriety,  in  a  moral  point  of  view,  of  increasing  the 
number  of  this  species  of  population.  Such  being  the  case,  there  is  no 
necessity  for  the  service  of  process  on  any  one;  the  very  party  to  bo 
affected  by  the  decision,  to  wit,  the  owner  of  slaves,  being  the  petitioner 
and  in  court.  But  in  the  proceeding  before  Sumner  circuit  court,  under 
the  special  statute  before  referred  to,  Robert  Johnson,  the  executor  of 
Beattie,  was  the  petitioner  ;  and  Mrs.  Hope,  the  distributee,  to  whom  the 
negroes  really  belonged,  w  as  not  cited  to  defend  the  petition,  nor  required 
by  the  law  to  be  notified  in  any  way  ;  nor  was  she  in  court,  and  the  act  of 
the  court  upon  the  petition  was  wholly  ex  parte, 

Hope  V.  Johnson  is,  moreover,  a  solitary  decision,  of  a  very  important 
character,  which  has  not  been  generally  acquiesced  in.  And  as  a  proof 
that  it  has  not  been  considered  as  sustaining  *the  principle  deter-  j-^j^^^ 
mined  by  it,  the  act  of  1829,  ch.  29,  was  passed  ;  for  the  provisions  ^ 
of  which  there  would  have  been  no  necessity,  if  the  law  had  been  as 
attempted  to  be  settled  in  that  case.  That  act  merely  carries  out  the  prin- 
ciple of  Hope  v.  Johnson,  by  making  it  the  duty  of  an  executor,  where 
the  will  of  a  testator  directs  his  slaves  so  be  set  free,  to  prefer  a  petition  to 
the  court  for  that  purpose  ;  and  gives  the  cjurt  power,  "  if  it  shall  appear 
to  them,  that  the  slaves  ought  of  right  to  be  set  free,"  so  to  order  it ;  he 
giving  bond  and  security  as  required  by  former  acts.  It  further  provides, 
that  if  the  executor  fails  or  omits  to  prefer  such  petition,  any  person  may 
file  a  bill  in  equity,  as  the  friend  of  the  negroes,  for  the  same  purpose.  The 
act  further  contemplates,  that  if  the  petition  is  filed,  it  must  be  done  in  the 
county  court ;  in  which  case,  it  requires  no  notice  to  the  distributee.  And 
although  the  act  is  silent  as  to  the  process  or  manner  of  proceeding,  in  case 
Xh^'prochein  ami  of  the  negroes  should  file  a  bill  in  equity  ;  yet,  it  is  to  be 
presumed,  that  it  was  intended,  that  the  proceeding  there  was  to  be  after 
the  manner  of  that  court.  Upon  this  act,  and  his  petition  to  the  county 
court  under  it,  Marshall,  the  executor  of  McCutchen,  founds  himself,  in 
addition  to  the  authority  of  the  case  of  Hope  v.  Johnson, 

The  answer  to  that  view  of  the  case  is  simply  this.     That  by  inevitable 
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implication,  according  to  the  terms  of  the  said  act  of  1829,  slaves  cannot 
ipso  facto  be  freed  by  will.  That  they  are  to  receive  their  freedom,  by  an 
act  to  be  performed  after  the  death  of  the  testator.  Then,  what  was  the 
legal  condition  of  the  slaves  in  controversy,  eo  instanti  that  the  testator 
died  ?  They  were  undoubtedly  slaves  still.  And  if  so,  they  were  the  prop- 
erty of  some  person,  inasmuch  as  the  title  to  them  could  not  be  in  abeyance. 
That  person  must  have  been  the  distributee,  subject  to  the  right  of  the  exe- 
cutor to  them,  as  assets  for  the  payment  of  debts.  They  were  not  needed 
as  assets,  as  the  attempt  to  emancipate  them  shows.  Then,  how  have  the 
distributees  been  divested  of  their  property  ?  It  is  said,  by  this  act  of  the 
executor,  done  after  the  death  of  the  testator,  and  the  order  of  the  county 
court  made  thereon  ;  to  which  the  distributee  was  neither  a  party  nor  a 
privy,  and  concerning  which  he  had  no  notice  whatever.  Now,  it  is  humbly 
^  ,  apprehended,  that  the  gift  of  freedom  to  slaves  must  proceed  *from 
^  the  owner,  with  the  sanction  of  the  court ;  and  that  it  can,  by  no  pos- 
sibility, be  derived  from  one  who  is  not  the  owner,  although  he  may  sustain 
the  character  of  a  court,  or  of  an  executor!  And  it  is  apprehended  furthtr, 
that  it  was  not  competent  for  the  court  and  the  executor  to  divest  the  dis- 
tributee of  his  property,  without  affording  him  any  opportunity  whatever  to 
prevent  it. 

If  it  were  competent  for  a  testator  to  free  his  slaves  by  will,  it  would  be 
a  most  alarming  doctrine  to  creditors.  To  prevent  such  a  prejudice  to  cred- 
itors, no  act  of  assembly  has  ever  gone  so  far  as  to  prescribe  that  it  might 
be  done  ;  and  I  presume  that  no  court,  of  common  prudence,  would  permit 
an  executor  to  do  it,  under  any  circumstances,  until  he  first  adduced  proof 
that  the  creditors  were  all  satisfied,  and  his  administration  completed.  If 
then  slaves  directed  to  be  set  free  by  a  testator,  could  be  considered  as  prop- 
erty for  any  purpose,  after  his  death,  they  must  be  subject  to  all  the  inci- 
dents of  property  ;  and  would,  consequently,  go  to  the  distributee,  after  the 
satisfaction  of  creditors.  The  case  of  Hope  v.  Johnson  is  very  imperfectly 
reported.     This  is  a  true  and  full  history  of  it. 

White^  for  the  appellees,  contended  : — That  the  laws  of  Tennessee  do 
not  prohibit  the  emancipation  of  slaves  by  last  will  and  testament,  and  that 
the  executors  are  authorized  to  observe  the  directions  of  the  will,  if  the  sov- 
ereign power,  through  the  medium  of  their  legislature,  or  the  judicial  tribu- 
nals, assent  to  such  emancipation.  The  next  of  kin  have  no  vested  interest 
to  be  affected  by  such  acts  of  the  legislature,  or  decisions  of  any  tribunal  in 
whom  jurisdiction  is  reposed. 

The  act  of  North  Carolina  of  1777,  ch.  (J,  §  2,  which  was  in  force  in  Ten- 
nessee, provided, ''  that  no  negro  or  mulatto  shall  hereafter  be  set  free,  except 
for  meritorious  services,  to  be  adjudged  of  and  allowed  by  the  county  court, 
and  license  first  had  and  obtained  thereupon."  The  act  of  the  legislature  of 
Tennessee  of  1801,  ch.  27,  §  1,  repealed  and  modified  the  former  law,  and 
allowed  owners  of  slaves  to  petition  the  county  court,  in  all  cases,  not 
restricting  their  power  to  the  case  where  meritorious  services  were  per- 
^  ^  formed.  By  the  act  of  1801,  if  *the  court,  upon  examining  the  rea- 
-  sons  set  forth  in  the  petition,  arc  of  opinion,  that  acceding  to  the  same 
would  be  consistent  with  the  interest  and  policy  of  the  state,  the  chairman 
thereof  reports  on  the  petition.     Under  the  restrictions  of  that  law^  slavei 
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can  be  emancipated.  By  the  act  of  1829,  cb.  29,  in  force  on  tbe  26th 
November  1830,  when  the  present  bill  was  filed,  it  was  made  the  duty  of  an 
executor,  where  a  testator  had  by  his  will  directed  any  slaves  to  be  set  free, 
to  petition  the  county  court  accordingly,  and  if  the  executor  refused,  the 
slaves  were  authorized  to  file  a  bill  for  their  freedom.  Upoa  what  ground 
can  the  argument  be  supported,  that  the  directions  of  a  testator  to  emanci- 
pate his  slaves  are  void,  and  that  the  executor  holds  them  in  trust  for  the 
next  of  kin  ?  It  must  be,  because  there  is  a  positive  law  forbidding  such  a 
mode  of  emancipation.  No  such  law  exists.  The  act  of  1777,  it  is  true,  pro- 
vided, that  no  slave  should  be  emancipated,  but  for  meritorious  services,  and 
the  county  court  was  the  tribunal  to  adjudge  whether  those  services  had 
been  performed.  To  adjudge  between  whom?  The  master  and  the  state. 
The  act  of  1801  leaves  out  the  restriction,  and  gives  the  county  court  gen- 
eral powers,  because  the  legislature  had  been  harassed  by  the  frequent 
applications  for  emancipation. 

The  question  ansing  in  this  cause  has  been  decided  in  the  supreme  court 
of  errors  and  appeals,  in  the  state  of  Tennessee,  in  the  case  of  Anne  Hope 
v.  Robert  Johnson,  executor  of  the  will  of  David  Beattie,  which  was  finally 
decided  in  January  1820,  and  a  copy  of  the  record  in  that  cause,  and  the 
opinion  of  the  court,  is  submitted  for  the  inspection  of  this  honorable  court. 
In  that  case,  the  testator  had  given  his  slaves  their  freedom,  and  the  bill  was 
filed  by  the  next  of  kin  and  heir-at-law,  stating  that  the  devises  directing 
the  emancipation  of  the  negroes,  and  the  purchasing  of  lands,  were  void, 
and  an  injunction  was  granted  to  prevent  the  removal  of  the  negroes.  The 
case  first  came  on  to  be  heard  on  the  4th  September  1821,  and  the  supreme 
court  ordered  that  the  executor,  or  any  other  of  those  appointed  in  said  will, 
who  might  take  upon  themselves  the  execution  thereof,  should  be  allowed 
twelve  months  from  that  time,  to  procure  the  emancipation  of  said  slaves, 
by  any  legal  means  whatever.  In  January  1826,  the  cause  was  finally  heard, 
and  the  court,  in  the  decree,  pronounced  ♦that  the  devises  and  bequests  r»ooc 
in  the  will  were  legal  and  valid,  and  that  thereby  the  executors  had  *- 
full  power  and  authority  to  procure  the  emancipation  of  the  negroes,  and  to 
sell  and  dispose  of  real  estate  for  the  use  of  the  negroes.  In  their  opinion, 
the  court  says,  "  that  no  particular  mode  of  emancipation  is  specified  by 
either  the  act  of  1777,  ch.  6,  or  of  1801,  ch.  27.  As  between  the  master  and 
the  slave,  the  intent  and  volition  of  the  master  to  emancipate  may  be  made 
known  by  any  species  of  instrument  that  will  completely  evince  it,  and  then 
nothing  more  is  wanted,  but  the  assent  of  the  state,  expressed  by  its  organ, 
the  court,  which  may  show  its  determination,  by  reporting  on  the  petition 
and  certifying  the  same,  and  by  causing  both  the  petition  and  report  to  be 
filed  amongst  the  records  of  the  court.  The  mind  and  desire  of  the  owner 
may  be  as  well  expressed  by  will,  as  by  deed  or  any  other  instrument ;  and 
when  it  is  made  known  by  his  will,  the  duty  of  his  executor  is,  to  use  such 
legal  means  as  may  be  effectual  for  the  completion  of  his  purpose."  No 
decision  adverse  to  this  has  been  made  by  the  supreme  court  of  TennesseCy 
and  the  principles  established  by  that  decision  are  believed  to  be  conclusive, 
in  favor  of  an  affirmance  of  the  decree  of  the  circuit  court. 

The  only  other  case  in  Tennessee  known  to  the  counsel  of  the  defend- 
ants, where  tbe  power  of  emancipation  by  will  is  alluded  to,  is  the  case  of 
MeCutchin  v«  Pricey  8  Hayw.  212.    The  court  says,  that  ''a  testator  may 
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direct  that  the  executor  shall  endeavor  to  procure  the  emancipation  of  his 
slaves  ;  and  if  the  executor  can  do  so,  then  all  claims  founded  upon  the  legal 
impossibility  of  doing  so  vanish." 

It  is  true,  that  in  North  Carolina,  it  has  been  decided,  in  the  case  of 
Hayvsood  v.  Craven^  2  N.  C.  Law  Repos.  657,  and  some  other  cases,  that  a 
devise  to  emancipate  slaves  is  void.  But  these  decisions  are  not  applicable 
to  the  state  of  things  in  Tennessee,  for  in  North  Carolina  they  have  no  law 
similar  to  the  act  of  Tennessee  of  1801,  ch.  27,  §  1,  before  mentioned.  Their 
decisions  are  founded  upon  the  acts  of  1741,  ch.  24,  §  56,  and  1777,  ch.  6, 
§  2  ;  and  their  courts  say,  that  such  devises  are  repugnant  to  positive  pro- 
visions by  statutes  which  have  pointed  out  one  method  only,  in  which  slaves 
*236l  ^^^  ^  liberated,  and  that  in  one  case  only,  to  *wil,  for  meritorious 
-'  services.  Such  is  not  the  law  of  Tennessee,  and  therefore,  the  decis- 
ions in  North  Carolina  have  no  application. 

It  is  the  settled  law  of  Tennessee,  that  the  issue  of  a  female  slave  follows 
the  condition  of  the  mother.  The  case  of  Timms  v.  Potter^  1  Hayw.  234  ; 
Craig  v.  £!8te8^  Cooke  381  ;  Fteaton  v.  McGangheyy  Ibid.  113,  establish, 
that  the  issue  belong  to  the  remainder-man,  and  not  to  the  tenant  for  life. 
These  cases  have  never  been  disputed.  If  then  the  children  were  born  of 
mothers  who  were  not  absolutely  slaves,  but  only  for  a  limited  period,  hav- 
ing a  right  to  their  freedom,  if  the  executor  could  procure  the  assent  of  the 
legislature,  or  of  the  sovereign  power  ;  does  it  not  follow,  that  the  children 
are  entitled  also  to  the  privilege  of  freedom  ?  What  was  the  situation  of 
the  mother,  at  the  time  of  the  birth  of  the  child  ?  The  executors  were 
required  to  procure  her  emancipation,  at  the  death  of  the  wife  of  the  testator. 
She  was  not  a  slave,  in  the  usual  meaning  of  the  word,  she  was  entitled  to 
freedom,  unless  that  right  was  refused  from  principles  of  public  policy,  and 
a  court  of  equity  will  not  prevent  the  executor  from  complying  with  the 
direction  of  the  testator,  upon  the  application  of  next  of  kin  who  had  no 
vested  interest  at  the  time  of  the  death  of  the  testator. 

2.  But  suppose  the  directions  for  emancipation  are  void,  are  the  com- 
plainants entitled  to  sustain  this  bill?  By  the  codicil  to  the  will,  Elizabeth 
Larkins  is  made  sole  residuary  legatee  of  the  personal  property,  which  should 
remain  at  the  death  of  his  wife.  Then,  the  executor,  if  he  could  not  legally 
emancipate  the  slaves,  would  hold  them  in  trust  for  the  residuary  legatee, 
and  not  for  the  next  of  kin.  Slaves  are  personal  property  by  the  laws  of 
Tennessee. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  case  oomes 
up  by  appeal  from  the  decree  of  the  circuit  court  of  the  United  States  for 
the  district  of  West  Tennessee,  by  which  the  bill  of  the  complainants  was 
dismissed.  The  bill  states,  that  Patrick  McCutchen,  a  citizen  of  the  state 
of  Tennessee,  departed  this  life,  some  time  in  the  year  1812,  haying  shortly 
before,  in  the  same  year,  made  his  last  will  and  testament,  which,  after  his 
♦9^71  ^^*^^>  ^^^  heen  duly  proved  and  *recorded.  By  which  will,  the 
^  testator  among  other  things,  bequeathed  to  his  wife  Hannah,  during 
her  natural  life,  all  his  slaves,  and  provided,  that  they,  specifying  them  by 
name,  should,  at  the  death  of  his  wife,  be  liberated  from  slavery,  and  for 
ever  and  entirely  set  free  ;  except  those  that  were  not  of  age,  or  should  not 
have  arrived  at  the  age  of  twenty-one  years  at  the  death  of  his  wife.    And 
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those  were  to  be  subject  to  the  contiol,  and  under  the  direction  of  his  brother 
and  brother-in-law,  until  they  were  of  age  ;  at  which  period  they  were  to  be 
liberated.     Samuel  McCutchen,  James  Marshall,  and  his  wife  Hannah,  were 
made  executors,  and  all  qualified.     Patrick  McCutchen  died  without  issue  ; 
his  widow  had  the  possession  of  the  slaves  during  her  life  ;  and  James  Mar- 
shall is  the  only  surviving  executor.     The  bill  further  states,  that  the  com- 
plainants and  the  defendants,  except  James  Marshall  and  two  others,  who 
are  not  made  parties,  because  they  reside  out  of  the  jurisdiction  of  the  court, 
are  the  distributees  and  next  of  kin  to  the  testator,  and  that  the  slaves  and 
their  increase  are  liable  to  be  distributed  to  and  among  the  complainants 
and  the  other  next  of  kin  ;  and  that  the  executor,  James  Marshall,  refuses  to 
distribute  them,  because  the  will  directs  their  emancipation.     And  that  he 
has  actually  presented  a  petition  to  the  county  court  of  Williamson,  and 
procured  the  emancipation  of  some  of  them.     And  the  bill  charges,  that  the 
county  court  had  no  power  to  emancipate  upon  the  application  of  an  executor; 
that,  by  the  laws  of  Tennessee,  slaves  cannot  be  set  free  by  last  will  and 
testament,  or  by  any  directions  therein  ;  that  if  the  law  does  authorize  eman- 
cipation, that  they  are  still  slaves  until  the  period  for  emancipation ;  and 
that  the  increase  bom  after  the  death  of  the  testator,  and  before  their 
mothers  were  actually  set  free,  are  slaves,  and  as  such,  liable  to  be  distrib- 
uted.    The  bill  then  states  the  names  of  the  several  children,  born  after  the 
death  of  the  testator ;  and  prays  an  account  of  hire,  and  the  distribution  of 
all  the  slaves  and  their  increase  ;  and  an  injunction  to  prevent  the  executor 
from  proceeding  to  establish  the  freedom  of  the  negroes,  or  removing  them 
beyond  the  jurisdiction  of  the  court,  and  also  for  general  relief. 

This  statement  of  the  allegations  in  the  bill,  thus  far,  is  all  that  is  neces- 
sary for  the  purpose  of  raising  the  material  questions  in  the  case,  viz.,  the 
right  of  the  owner  of  slaves  in  the  •state  of  Tennessee,  to  manumit  ^^ 
such  slaves  by  his  last  will  and  testament.     To  this  bill,  there  is  a  I- 
demurrer  by  the  executor,  Marshall,  for  want  of  parties,  and  also  because 
there  is  no  equity  in  the  bill.     The  other  defendants  not  having  appeared, 
the  bill  is  taken  for  confessed  by  them,  and  set  for  hearing  ex  parte.     The 
demurrer  admits  the  facts  stated  in  the  bill,  and  the  question  already  men 
tioned  is  raised  for  the  consideration  of  the  court. 

As  a  general  proposition,  it  would  seem  a  little  extraordinary,  to  contend, 
that  the  owner  of  property  is  not  at  liberty  to  renounce  his  right  to  it,  either 
absolutely,  or  in  any  modified  manner  he  may  think  proper.  As  between 
the  owner  and  his  slave,  it  would  require  the  most  explicit  prohibition  by 
law,  to  restrain  this  right.  Considerations  of  policy,  with  respect  to  this 
species  of  property,  may  justify  legislative  regulation,  as  to  the  guards  and 
checks  under  which  such  manumission  shall  take  place  ;  especiaUy,  so  as  to 
provide  against  the  public's  becoming  chargeable  for  the  maintenance  of 
slaves  so  manumitted.  It  becomes  necessary,  therefore,  to  inquire  what 
legislative  provision  has  been  made  in  the  state  of  Tennessee  on  this  subject ; 
and  it  will  be  found,  that  the  legislature  has  been  gradually  relaxing  the 
restrictions  upon  the  right  of  manumission.  By  the  act  of  North  Carolina, 
1777,  ch.  6,  §  2,  which  was  in  force  in  Tennessee,  it  is  declared,  that  no 
negro  or  mulatto  shall  hereafter  be  set  free,  except  for  meritorious  services, 
to  be  adjudged  of,  and  allowed  by  the  county  court.  The  act  of  Tennessee 
of  1801,  ch.  27,  §  1,  modified  the  former  law,  and  allowed  the  owners  of 

161 


238  SUPREME  COURT  [Jau'y 

McCotchen  v.  MarshalL 

slaves  to  petition  the  county  court  in  all  cases  ;  setting  forth  the  intention 
and  motive  for  such  emancipation,  without  any  restriction  as  to  meritorious 
services.  And  if  the  county  court,  upon  examining  the  reasons  set  forth  in 
the  petition,  shall  be  of  opinion,  that  acceding  to  the  same  would  be  con- 
sistent with  the  interest  and  policy  of  the  state,  they  are  authorized  to  allow 
the  manumission,  under  the  provisions  therein  prescribed,  to  guard  against 
the  slave,  so  manumitted,  becoming  a  public  charge  for  maintenance. 

This  act  does  not,  in  terras,  extend  the  right  of  application  to  the  county 
court  for  the  manumission  of  slaves,  to  any  one,  except  the  owner  of  the 
♦9<iQl  ®^*'^^^^-  -^"^  ^^  '^  argued,  on  the  part  *of  the  appellants,  that  no  such 
-I  application  can  be  made  by  executors  ;  and  that  the  declaration  and 
direction  in  the  will  of  Patrick  McCutchen,  in  relation  to  the  manumission 
of  his  slaves,  amounts  to  no  more  than  an  expression  of  a  wish  on  the  part 
of  the  testator,  that  his  slaves  should  be  free ;  but  did  not  amount  to  a 
manumission,  or  confer  any  authority  on  the  executor  to  consummate 
the  manumission,  by  application  to  the  county  court.  And  the  power 
of  the  county  court  to  manumit  on  the  application  of  the  executor,  is  denied  ; 
and  their  proceedings  in  the  present  case,  alleged  to  be  entirely  void. 

This  question  came  under  the  consideration  of  the  court  of  appeals  in 
the  state  of  Tennessee,  in  the  case  of  Anne  Hope  v.  JRobert  Johnson,  exec- 
utor of  David  Beattie,  decided  in  January  1826.  In  that  case,  Beattie,  by 
his  will,  directed  certain  parts  of  his  property  to  be  sold,  and  the  proceeds 
thereof  to  be  laid  out  in  lands  in  the  Indiana  territory  ;  the  right  to  which 
he  vested  in  the  negroes  he  then  owned,  naming  them.  "Each  and  all  of 
whom  I  give  their  entire  freedom,  and  the  settling  of  them  on  the  above 
lands,  under  the  direction  of  my  executor."  The  bill  was  filed  by  the  next 
of  kin  and  heir-at  law  ;  alleging,  that  the  direction,  with  respect  to  the 
manumission  of  the  slaves,  and  the  purchase  of  the  land,  was  void.  The 
court  decided,  that  the  devises  and  bequests  in  the  bill,  were  legal  and 
valid  ;  and  that  thereby  the  executor  had  full  power  and  authority  to  pro- 
cure the  manumission  of  the  slaves  ;  and  to  sell  and  dispose  of  the  estate  for 
their  use,  according  to  the  directions  in  the  will.  The  court,  in  pronouncing 
their  opinion,  say,  "  that  no  particular  mode  of  emancipation  is  specified, 
either  by  the  act,  of  1 777  or  of  1801.  As  between  the  master  and  the  slave, 
the  intent  and  volition  of  the  master  to  emancipate,  may  be  made  known  by 
any  species  of  instrument  that  will  completely  evince  it ;  and  then  nothing 
more  is  wanted  but  the  assent  of  the  state,  expressed  by  its  organ,  the 
court ;  which  may  show  its  determination  by  reportmg  on  the  petition,  and 
certifying  the  same ;  and  by  causing  both  the  petition  and  the  report  to  be 
filed  among  the  records  of  the  court.  The  mind  and  desire  of  the  owner 
may  be  as  well  expressed  by  will,  as  by  deed  or  any  other  instrument ;  and 
♦oinl  ^^^^^  ^^  ^^  made  known  by  his  will,  the  *duty  of  his  executor  is,  to 
-I  use  such  legal  means  as  may  be  effectual  for  the  completion  of  his 
purpose.'* 

This  is  a  judicial  interpretation  by  the  highest  court  in  the  state,  of  one 
of  Its  own  statutes,  which  has  always  been  held  by  this  court  as  conclusive  ; 
especially,  if  such  interpretation  has  not  been  called  in  question  in  its  own 
tribunals,  and  no  case  has  been  referred  to,  tending  in  any  measure  to  shake 
this  decision.  And  indeed,  it  is  very  much  strengthened,  if  not  absolutely 
confirmed,  by  the  subsequent  act  of  1829,  ch.  29,  by  which  it  is  made  the 
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dnty  of  an  executor,  or  administrator  with  the  will  annexed,  where  a  testator 
had,  by  his  will,  directed  any  slaves  to  be  set  free,  to  petition  the  county 
court  accordingly,  and  if  the  executor  or  administrator  shall  fail  or  refuse  to 
do  so,  the  slaves  are  authorized  to  file  a  bill  for  their  freedom,  under  certain 
regulations  pointed  out  by  the  statute.  (Digest.  Ten.  Laws  327,  where  all 
the  laws  are  collected.) 

This  act  having  been  passed  since  the  death  of  the  testator  in  the  case 
now  before  us,  and  since  the  manumission  by  the  county  court  of  William- 
son county  (as  is  presumed,  though  that  time  does  not  appear  in  the  record), 
may  not  ratify  and  confirm  the  manumissions,  in  the  present  case.  Tet  hay- 
ing been  passed  since  the  decisions  in  the  case  of  Hope  v.  Johnaoriy  it  may 
well  be  considered  a  legislative  sanction  of  the  construction  which  had  been 
given  by  the  court  of  appeals  to  the  act  of  1801.  At  all  events,  the  decis- 
ion in  the  case  of  Hope  v.  Johnson^  must  be  considered  as  settling  the  con- 
struction of  the  act  of  1801,  and  authorizing  the  executor  to  petition  the 
court  for  the  manumission  of  the  slaves,  and  justifying  the  proceedings  of 
the  court  thereupon. 

This  construction  of  the  act  of  1801,  puts  at  rest  the  claims  of  the  appel- 
lants to  all  the  slaves,  except  the  children  of  the  females,  which  were  born 
after  the  death  of  the  testator,  and  before  the  death  of  his  widow,  to  whom 
all  his  slaves  were  bequeathed,  during  her  natural  life.  And  this  class 
includes  the  children  of  Eliza  and  Cynthia  only.  For,  with  respect  to  Hose 
and  her  children,  the  testator  declares,  that  upon  the  death  of  his  wife,  they 
shall  be  liberated  from  slavery,  and  for  ever  and  entirely  set  free.  The 
question  then  arises,  how  the  children  of  Eliza  and  Cynthia,  bom  during  the 
continuance  of  the  life-estate  of  the  *  widow,  are  to  be  considered.  It  r^^  .. 
is  admitted  to  be  a  settled  rule  in  the  state  of  Tennessee,  that  the  ^ 
issue  of  a  female  slave  follows  the  condition  of  the  mother.  If,  therefore. 
El'^a  and  Cynthia  were  slaves,  when  their  children  were  born,  it  will  follow, 
as  matter  of  course,  that  their  children  are  slaves  also.  If  this  was  an  open 
question,  it  might  be  urged  with  some  force,  that  the  condi  ion  of  Eliza  and 
Cynthia,  during  the  life  of  the  widow,  was  not  that  of  absolute  slavery  ;  but 
was,  by  the  will,  converted  into  a  modified  servitude,  to  end  upon  the  death 
of  the  widow,  or  on  their  arrival  at  the  age  of  twenty-one  years,  should  she 
die  before  that  time.  If  the  mothers  were  not  absolute  slaves,  but  held  in 
the  condition  just  mentioned,  it  would  seem  to  follow,  that  their  children 
would  stand  in  the  same  condition,  and  be  entitled  to  their  freedom  on  their 
arrival  at  twenty-one  years  of  age.  But  the  course  of  decisions  in  the  state 
of  Tennessee,  and  some  other  states  where  slavery  is  tolerated,  go  very 
strongly,  if  not  conclusively,  to  establish  the  principle,  that  females  thus 
situated,  are  considered  slaves.  That  it  is  only  a  conditional  manumission, 
and  that,  until  the  contingency  happens,  upon  which  the  freedom  is  to  take 
effect,  they  remain,  to  all  intents  and  purposes,  absolute  slaves.  And  we 
do  not  mean  to  disturb  that  principle.  Cooke  131,  381  ;  2  Rand.  228  ;  1 
Hayw.  234.  The  children  of  Eliza  and  Cynthia  must,  therefore,  be  consid- 
ered slaves  ;  and  the  question  arises,  whether  the  allegations  in  the  bill  are 
sufficient  to  call  upon  the  executor  to  account  for  their  wages,  or  to  restrain 
him  from  taking  any  measures  to  establish  their  freedom. 

The  bill  charges,  that  Pleasant  and  ten  others,  naming  them,  the  children 
of  Cynthia  and  Eliza  (or  perhaps  Rose),  were  all  born  after  the  death  of  the 
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said  Patrick,  and  before  the  time  arrived,  when,  by  the  directions  of  the 
said  will,  they  were  to  be  set  free  ;  and  that  they  are  (if  no  others)  to  be 
distributed  among  the  representatives  of  the  said  Patrick;  and  prays, 
that  the  executor,  James  Marshall,  may  be  compelled  to  distribute  said 
slaves  among  the  complainants,  and  account  for  their  hire  in  the  proportions 
to  which  they  are  entitled.  We  think  these  allegations  are  too  vague  and 
uncertain  to  call  upon  the  executor  to  account,  in  any  manner,  for  those 
^  1  children.  *In  the  first  place,  it  is  left  entirely  uncertain,  which  of 
J  the  persons  named  are  the  children  of  Eliza  or  Cynthia.  They  are 
alleged  to  be  the  children  of  Eliza  and  Cynthia  (or  perhaps  Rose),  that  is, 
perhaps  the  children  of  Rose.  Now,  if  they,  or  any  of  them,  are  the  children 
of  Rose,  such  children  are  expressly  manumitted  by  the  will.  In  the  next 
place,  it  is  not  alleged,  which  of  them  are  the  children  of  Eliza,  and  which 
of  Cynthia.  And  by  the  will,  a  special  and  different  disposition  is  made  of 
these  two.  The  testator  directs,  that  Eliza  shall  be  at  the  control  and  under 
the  direction  of  his  brother,  Samuel  McCutchen,  until  her  arrival  at  the  ago 
of  twenty-one  years,  and  then  to  be  set  free.  And  that  Cynthia  shall  be  at 
the  control  and  under  the  direction  of  James  Marshall,  until  she  arrives  at 
the  age  of  twenty-one  years,  when  she  shall  be  liberated  and  for  ever  set 
free.  The  bill  does  not  charge  the  appellee  with  having  the  possession  or 
control  of  these  children  ;  or  that  he  has  received  any  wages  for,  or  on 
account  of  them.  Nor,  under  the  various  dispositions  of  these  slaves,  by  the 
will  of  Patrick  McCutchen,  will  the  law  charge  the  surviving  executor  with 
a  breach  of  trust  or  neglect  of  duty,  in  not  taking  the  charge  and  management 
of  these  children.  If  they  are  slaves,  and  the  complainants  have  a  right  to 
them,  they  have  an  adequate  remedy  at  law,  to  assist  and  enforce  that  right. 
But  it  is  contended  on  the  part  of  the  appellee,  that,  independent  of  all 
other  considerations,  the  appellants  have  no  right  to  these  slaves,  or  any  part 
of  them — for,  by  the  codicil  to  the  will,  Elizabeth  Larkins  is  made  sole  resid- 
uary legatee  of  the  personal  property  which  should  remain  at  the  death  of 
the  testator's  wife  ;  and  that  slaves  in  Tennessee,  being  personal  property, 
the  executor  holds  them  in  trust  for  the  residuary  legatee,  and  not  for  the 
next  of  kin.  We  do  not,  however,  think  this  is  the  true  construction  of  the 
codicil.  It  professes  to  explain  one  of  the  articles  in  the  will,  but  not  to 
make  a  different  disposition  of  the  property  mentioned  in  that  article.  The 
article  referred  to,  is  the  fifth,  which  in  the  will  reads  thus :  "  I  will  and 
bequeath  to  the  said  Patrick  McCutchen,  fourth  son  of  my  brother,  Samuel 
McCutchen,  and  to  Elizabeth  Larkins,  daughter  of  John  Larkins,  by  his  first 
^  ,  wife,  Margaret,  jointly  and  equally,  the  land  *on  which  I  now  live, 
J  with  all  its  appurtenances,  together  with  all  the  residue  of  my  per- 
sonal property  (slaves  excepted)  which  shall  remain  after  payment  of  my 
just  debts,  Ac,  to  take  effect  at  the  death  of  my  beloved  wife,"  Ac.  The 
codicil  reads  thus  :  "  Whereas,  some  doubts  may  be  entertained  respecting 
the  construction  of  the  fifth  article,  and  as  I  find  upon  review  of  the  subject, 
I  have  not  expressed  my  meaning  with  sufficient  perspicuity,  I  declare  this 
to  be  my  will  and  meaning  of  the  said  fifth  article  ;  Patrick  McCutchen, 
named  in  that  article,  is  to  be  the  joint  legatee  with  Elizabeth  Larkins,  of 
the  land  only,  and  Elizabeth  Larkins  sole  residuary  legatee  of  the  personal 
property  which  shall  remain  at  the  death  of  my  wife."  The  personal  prop- 
erty referred  to  in  the  codicil,  must  mean  the  same  personal  property  men- 
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tioned  in  the  fifth  article,  otherwise,  the  codicil  would  not  be  what  it 
professed  to  be,  explanatory  of  that  article,  but  would  be  a  different  dispo- 
sition of  the  property.  The  codicil  must,  therefore,  be  read  with  the  same 
exception  of  the  slaves  as  is  contained  in  the  fifth  article.  And  that  the 
tesUtor  did  not  intend  to  include  any  slaves  in  this  codicil  is  very  evident, 
because  by  the  will,  at  the  death  of  his  wife,  all  his  slaves  were  to  bo  manu- 
mitted ;  so  that  there  could  be  no  slaves  to  pass  under  the  residuary  clause 
in  the  will,  or  the  codicil. 

But  upon  the  other  grounds  stated  in  this  opinion,  we  think  the  bill  con- 
tains no  equity  which  entitles  the  appellants  to  relief.  And  the  decree  of 
the  circuit  court  dismissing  the  bill,  is  accordingly  afiirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  West  Tennessee,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  this  .said  circuit  court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  with  costs. 


*SiDNEY  Gbeuo  by  N.  B.  Csaio,  her  committee,  Plaintiff  in  error,     [*244 

V.  The  Lessee  of  Gabriel  Sayrk  and  wife. 

Statute  of  Umitationa. — Bills  of  exception. — Concurrent  jurisdiction  m. 

cases  of  fraud. 

The  8th  section  of  the  statute  of  limitatious  of  Pennsylvania  fixes  the  limitation  of  twentv-one 
jears  as  taking  away  the  right  of  entry  on  lands ;  and  the  9th  section  provides,  that  if  any 
person  or  persons,  having  such  right  or  title,  be,  or  shall  be,  at  the  time  such  right  or  title  first 
descended  or  accrued,  within  the  age  of  twenty-one  years,  femn  covert^  &c.,  then  such  person 
or  persons,  and  the  heir  or  heirs  of  snch  person  or  pereons,  shall  and  may,  notwithstanding 
the  said  twenty-one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their  entry,  &c., 
within  ten  years  after  attaining  full  age,  &c.  The  defendant  in  error  was  born  in  17V1,  and 
was  twenty-one  years  of  age  in  1812 ;  an  interest  in  the  property,  for  which  this  ejectment  was 
brought,  descended  to  her  in  1799  ;  the  title  of  the  plaintiff  in  error  commenced  on  the  13th 
April  1806,  under  deeds  adverse  to  the  title  of  the  defendant  in  error,  and  all  others  holding 
possession  of  the  property  under  the  same;  on  the  13th  April  1826,  twenty-one  years  pre- 
scribed by  the  statute  of  limitations  for  a  right  of  entry  against  her  possession,  expired ;  and 
the  bar  was  complete  al  that  time,  as  more  than  ten  years  had  run  from  the  lime  the  defendant 
in  error  became  of  full  age;  this  suit  was  not  commenced  until  May  1830. 

This  court  have  frequently  remonstrated  against  the  practice  of  spreading  the  charge  of  the 
judge  at  length  unon  the  record,  instead  of  the  points  excepted  to,  as  productive  of  no  good, 
but  much  inconvenience. 

It  is  an  admitted  principle,  that  a  court  of  law  has  concurrent  jurisdiction  with  a  court  of  chan- 
cery, in  cases  of  fraud ;  but  when  matters  alleged  to  be  fraudulent  are  investigated  in  a  court 
of  law,  it  is  the  province  of  a  jury  to  find  the  facts,  and  determine  their  character. 

Fraud,  it  is  said,  will  never  be  presumed,  though  it  may  be  proved  by  circumstances.  Now,  where 
an  act  does  not  necessarily  import  fraud,  where  it  is  more  likely  to  have  been  done  through 
a  good  than  a  bad  motive,  fraud  should  never  be  presumed. ' 

Even  if  the  grantor  in  deeds  be  justly  chargeable  with  fraud,  but  the  grantees  did  not  participate 
in  it;  and  when  they  received  their  deeds,  had  no  knowledge  of  it,  but  accepted  the  same  in 

^  Fraud  is  not  to  be  presumed,  without  satis-  might  as  readily  have  been  the  operating  mo- 
factory  proof  of  Its  existence ;  which  cannot  be  tive,  as  one  that  was  fraudulent.  Beards  Estate, 
affirmed,  where  a  proper  motive  exists,  which     60  Penn.  St.  480. 
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good  faith,  the  deeds  upon  their  face  purporting  to  convej  a  title  in  fee,  and  showing  the 
nature  and  extent  of  the  premises,  there  can  be  no  doubt,  the  deeds  do  give  color  of  title, 
under  the  statute  of  limitations. 

Ebbor  to  the  District  Court  for  the  Western  District  of  Pennsylvania. 

^^     ^         This  case  was  submitted  to  the  court  upon  printed  arguments,  *by 
^     J    Watts^  for  the  plaintiff  in  error  ;  and  Fetterman,  for  the  defendant. 
The  case  is  fully  stated  in  the  opinion  of  the  court. 

As  the  decision  of  the  court  was  upon  the  application  of  the  statute  of 
limitations  of  Pennsylvania  only,  the  arguments  of  the  counsel,  upon  other 
points  presented  to  the  court,  are  omitted.  Upon  the  effect  of  the  statute 
of  limitations  on  the  case,  the  counsel  for  the  plaintiff  in  error  contended, 
that  the  defendant  having  shown  an  actual,  adverse,  notorious  and  con- 
tinuous possession  of  the  land  in  controversy,  from  the  year  1799,  until  after 
the  institution  of  this  ejectment;  and  having  also  exhibited  deeds  of  con- 
veyance for  the  same,  dated  the  24th  of  November  1804,  and  the  13th  of 
April  1805,  from  John  Ormsby  to  Isaac  Gregg  and  Sidney  his  wife  ;  the 
court  erred  in  their  charge  to  the  jury,  that  the  defendant  was  not  protected 
by  the  statute  of  limitations. 

McLban,  Justice,  delivered  the  opinion  of  the  court. — ^An  aotion  of  eject- 
ment was  originally  commenced,  between  the  above  parties  in  the  district 
court  (which  possesses  circuit  court  powers)  for  the  western  district  of 
Pennsylvania,  and  a  judgment  was  obtained  by  Say  re  and  wife,  ta  recover 
possession  of  certain  lots  of  land  within  the  original  manor  of  Pittsburgh. 
To  reverse  this  judgment,  a  writ  of  error  was  prosecuted,  which  brings  the 
case  before  this  court. 

On  the  trial  in  the  district  court,  a  bill  of  exceptions  was  taken,  out  of 
which  arise  certain  points  that  are  now  to  be  considered  and  decided.  The 
bill  of  exceptions  reads  in  part,  as  follows  : 

"And  the  counsel  for  the  plaintiffs,  to  maintain  and  prove  the  issue,  gave 
in  evidence,  among  other  matters,  a  deed  from  John  Penn,  Jun.,  and  John 
Penn  to  Nathaniel  Bedford,  dated  the  31st  day  of  May  1786,  for  sixty-two 
acres  of  land  on  the  Monongahela  river,  in  the  manor  of  Pittsburgh,  being 
acknowledged  on  the  1st  day  of  June  1786,  in  the  city  of  Philadelphia,  and 
duly  recorded,  &c.;  also  an  assignment,  indorsed  upon  said  deed,  of  all  the 
right,  title,  claim  and  interest  of  the  said  Nathaniel  Beclford  to  the  premises, 
to  Mrs.  Jane  Ormsby,  dated  the  1st  day  of  June  1786,  and  duly  acknowl- 
edged, &c. ;  also  a  certificate  of  the  recorder  of  the  county  of  Washington, 
^  -.  dated  the  15th  of  October  1831,  that  there  is  *no  record  of  the  trans- 
-*  fer  of  the  title  to  the  premises  aforesaid,  by  said  N.  Bedford  to  Mrs. 
Jane  Ormsby,  in  the  office  of  Washington  county.  It  was  then  admitted, 
by  the  attorneys  for  the  parties,  that  the  children  of  John  and  Jane  Ormsby 
were,  Mrs.  Bedford,  who  died  on  the  8th  of  July  1790,  without  issue ;  John 
Ormsby,  Jun.,  who  died  in  August  1795  ;  Joseph  B.  Ormsby,  who  died  on 
the  20th  of  December  1803  ;  Oliver  Ormsby,  who  died  in  the  year  1832  ; 
and  the  present  defendant,  Mrs.  Sidney  Gregg,  who  is  the  only  survivor, 
and,  under  the  providence  of  God,  a  lunatic.  It  was  further  admitted,  that 
Mrs.  Jane  Ormsby,  the  wife  of  John  Ormsby,  died  intestate,  on  the  13th 
day  of  June  1799,  and  that  her  husband,  John  Ormsby,  died  on  the  19th  day 
of  December  1806." 
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The  possession  of  Mrs.  Gregg,  of  the  twenty-five  acres,  and  of  the  eight 
acres  and  one  faandred  and  twenty-two  perches,  the  upper  part  of  the  sixty- 
two  acre  tract,  was  then  admitted  by  the  counsel  for  the  defendants. 

"  The  plaintiffs  further  offered  in  evidence,  a  petition  to  the  orphans' 
court  of  the  county  of  Allegheny,  signed  by  O.  Ormsby  and  N.  B.  Craig, 
the  committee  of  Mrs.  Sidney  Gregg,  and  filed  in  November  term  1828. 

"Among  other  evidence,  the  counsel  for  the  defendants  proved, by  the 
testimony  of  John  Hutchinson,  that  he  had  known  the  family  of  Mr.  Ormsby 
for  forty  years,  and  lived  as  a  tenant  under  the  old  gentleman  and  his  son 
Oliver  Ormsby,  about  thirty-five  years,  and  sometimes  in  their  families, 
before  old  John  Ormsby's  death.  Isaac  Gregg,  his  son-in-law,  as  early  as 
1799,  employed  hands  to  clear  out  the  piece  of  property  where  the  ferry- 
hoose  now  stands  ;  the  part  next  the  hill  being  cleared,  and  the  part  next 
the  river  being  in  woods.  That  the  said  Gregg  employed  his  brother  and 
himself,  who  cut  off  the  timber  into  cord  wood  ;  that  Mr.  Gregg  was 
cautious  in  showing  them  the  lines  marked  by  a  post  on  the  bank,  and  a 
buttOQWood  tree  blazed,  four  or  five  rods  above  the  run  that  falls  into  the 
river,  that  we  should  not  cut  the  timber  below  it,  as  the  land  belonged  to 
Mr.  Ormsby  ;  that  in  the  year  1800,  Mr.  Gregg  employed  them  to  go  up  the 
hill,  and  to  cut  timber  to  build  a  house  and  four  fences  ;  and  in  the  autumn 
*of  1800,  the  house  was  put  up  by  them,  and  that  he  paid  them  r^,^.^ 
seventy-five  or  eighty  dollars  for  doing  it.  Mr.  Gregg  put  Alexander  *■ 
Gibson,  as  a  tenant,  in  the  house,  who  occupied  it  that  fall  and  the  succeeding 
winter,  and  made  an  agreement  with  Mr.  Gr€»gg,  to  rent  it  for  several  years, 
bat  afterwards  abandoned  it.  Samuel  Emmet  went  into  the  house,  in  the 
spring  of  1801,  and  occupied  it  for  a  great  number  of  years.  George  Kintzer 
wasi^  it  for  many  years  after  Emmet.  Andrew  Rearick  was  there  ;  and 
Young  lived  in  it  a  year  ;  George  Bonners  for  six  months  ;  Jacob  Drake  for 
three  years.  These  tenants  were  all  put  in  by  Isaac  Gregg  and  his  family. 
Witness  also  stated,  that  he  recollected  that  Isaac  Gregg  got  another  lot 
adjoining  the  twenty-five  acre  lot,  and  between  it  and  the  bridge,  about 
twenty-nine  years  ago.  Mr.  Gregg  was  to  allow  John  Tate,  his  tenant,  out 
of  the  rent,  for  putting  up  a  bam,  and  witness  assisted  him,  &c.  On  the 
twenty-five  acre  lot,  there  was  the  ferry-house,  a  stable  and  a  large  shed  ; 
these  improvements  were  all  made  by  Mr.  Gregg.  The  fences  were  put 
around  the  upper  lot  in  1800  ;  the  lower  lot  was  fenced  long  before.  The 
fences,  since  that  time,  have  been  kept  up,  and  the  witness  never  understood, 
that  any  one,  except  Mr.  Gregg,  had  any  claim  to  the  lots.  Witness  refers 
to  the  two  lots  in  controversy. 

"  James  Ross,  Esq.,  testified,  among  other  things,  that  he  was  acquainted 
with  John  Ormsby's  family  in  1782.  In  1784,  Colonel  Woods,  as  the  agent 
of  the  Penns,  surveyed  the  sixty-two  acres  in  controversy,  and  noted,  in  his 
draft,  that  the  tract  was  platted  for  John  Ormsby.  After  the  reservation  of 
this  lot,  from  Mr.  Ormsby,  the  manor  was  subdivided.  Mr.  Woods  and  Mr. 
Brackenridge,  who  were  the  counsel  for  Mr.  Ormsby,  recommended  that  the 
deed  should  be  taken  out  in  the  name  of  Mrs.  Ormsby  ;  and  Dr.  Bedford, 
her  son-in-law,  proceeded  to  Philadelphia  for  that  purpose,  and  brought  back 
tbe  title  ;  the  consideration  money  had,  probably,  been  accumulated  by  Mrs. 
Ormsby.    Isaac  Gregg  was  in  possession  of  the  property,  before  the  dates  of 
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the  deeds  to  him.    In  1802,  Mr.  Gregg  had  the  ferry,  and  he  and  his  t.enantB 
have  held  possession  ever  since. 

♦oA«l  "  Other  witnesses  were  examined,  who  corroborated  the  facts  *al- 
J  ready  stated.  Defendants  also  produced,  and  read  in  evidence,  two 
deeds  ;  the  first  from  John  Ormsby,  Jan.,  to  Isaac  and  Sidney  Gregg,  dated 
the  24th  day  of  November  1804,  which  had  been  duly  acknowledged  and 
recorded,  for  twenty-five  acres  of  the  land  in  dispute  ;  and  also  a  deed  from 
the  same  to  Sidney  Gregg,  dated  the  13th  of  April  1805,  for  eight  acres  and 
one  hundred  and  twenty- two  perches.  Several  leases  of  the  tenants  of  Isaac 
Gregg  and  his  family  were  read,  aud  proof  was  made  of  the  payment  of 
taxes  on-the  lots.  The  defendants  also  read  in  evidence,  the  will  of  Joseph 
B.  Ormsby,  and  reference  was  made  to  an  action  of  partition,  instituted  by 
the  plaintiffs  against  the  defendants,  in  which  a  judgment  had  been  rendered 
in  favor  of  defendants ;  to  reverse  which  judgment,  a  writ  of  error  was 
brought,  and  was  still  pending  in  the  supreme  court  of  Pennsylvania. 

"The  plaintiff's  counsel  then  proved,  by  the  testimony  of  Samuel 
Pettigrew,  Esq.,  that  he  was  one  of  the- viewers  appointed  by  the  orphans' 
court,  under  the  petition  of  the  23d  of  December  1 832,  before  referred  to  ; 
that  the  viewers  went  on  the  ground,  and  allotted  a  portion  of  the  upper 
part  of  the  tract  to  Mrs.  Gregg,  and  the  lower  part  to  Mrs.  Ormsby. 

"  The  counsel  for  the  defendants  then  offered  to  prove,  by  the  testimony 
of  H.  M.  Watts,  who  was  attorney  for  Mr.  Ormsby,  and  presented  the  peti- 
tion above  referred  to,  that  it  was  done  at  the  instance  of  Mr.  Ormsby,  for 
the  purpose  of  establishing  his  title  to  the  lower  part  of  the  tract ;  that  at 
the  time  said  petition  was  signed,  it  was  done  reluctantly  by  Mr.  N.  B. 
Craig,  as  the  committee  of  Mrs.  Gregg,  and  understood  that  Mrs.  Gregg 
had  heretofore  claimed  the  portion  of  the  tract  she  occupied,  in  severalty, 
and  that  the  said  petition,  and  the  decree  of  the  court  upon  it,  were  not  to 
affect  her  right.  Which  testimony,  on  being  objected  to,  was  overruled  by 
the  court." 

The  evidence  being  closed,  the  counsel  for  the  defendants  prayed  the 
court  to  instruct  the  jury  on  the  following  points  : 

1.  To  entitle  the  plaintiffs  to  recover,  on  the  ground  that  Mrs.  Sayre  is 
a  child  and  heir  of  John  Ormsby,  they  must  prove  that  there  was  an  actual 
marriage  between  him  and  her  mother. 

2.  That  the  statute  of  limitations  does  apply  to  tenants  in  common  ; 
^       ,  and  if  the  jury  shall  believe,  that  the  land  in  question  *belonged  to 

J  Jane  Ormsby,  and  descended  to  Mary  Sayre  and  the  other  heirs, 
yet  the  statute  of  limitations  would  be  a  bar  to  plaintiff's  recovery,  if  there 
was  an  actual  adverse  and  continuous  possession  in  the  defendant,  and  those 
under  whom  she  claims,  for  twenty-one  years. 

3.  That  if  the  jury  shall  believe  the  testimony  of  James  Ross,  John 
Hutchinson  and  George  Kintzer,  the  facts  sworn  to  by  them,  establish  that 
kind  of  actual  continuous  and  adverse  possession,  acknowledged  by  the 
courts,  as  coming  up  to,  and  fully  within,  the  statute  of  limitations.  Sev- 
eral other  points  were  made  in  the  special  prayer  for  instructions,  but  it  is 
not  important,  now,  to  advert  to  them. 

The  court  instructed  the  jury,  in  substance,  that  the  deeds  from  John 
Ormsby  to  the  defendants,  dated  in  the  years  1804  and  1805,  and  which 
purported  to  convey  the  fee-simple,  in  consideration  of  natural  love  and 
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affection^  did  not  transfer  the  fee,  as  Ormsby  only  had  a  life-estate  in  the 
premises.  **  That  the  deed  of  the  husband  cannot  pass  his  wife's  lands, 
jtnd  no  possession  of  the  lands  by  the  grantee,  under  the  grant,  can  create 
a  presumption  of  title,  or  become  adverse  to  the  true  owner.  An  act  or 
deed  which  is  void,  cannot  be  the  foundation  of  an  adverse  possession,  for 
it  can  give  no  color  of  title  ;  and  a  void  title  is  not  such  a  conveyance  as 
that  a  possession  under  it  will  be  protected,  under  the  statute  of  limitations. 
The  conveyance  of  N.  Bedford  to  Jane  Ormsby,  was  indorsed  on  the  deed 
from  the  Penns  to  N.  Bedford  ;  and  the  conveyance  by  John  Ormsby  to 
Isaac  and  Sidney  Gregg,  recites  the  conveyance  to  Bedford.  It  must,  there- 
fore,  be  presumed,  that  John  Ormsby  had  possession  of  the  deed  from  the 
Penns  to  N.  Bedford  ;  and  that  he,  at  least,  was  conusant  of  the  title  of  the 
heirs  of  John  Ormsby.  The  deeds  to  Isaac  Gregg  and  to  Sidney  Gregg, 
set  forth  a  conveyance  from  N.  Bedford  to  John  Ormsby  ;  such  a  convey- 
ance, however,  was  never  made  ;  and  while  that  is  admitted,  the  recital  is 
attempted  to  be  justified  on  other  grounds.  It  is  clear,  that  the  deed  from 
N.  Bedford  to  Jane  Ormsby,  was  withheld  from  the  record  by  John  Ormsby; 
and  there  is  evidence  enough  to  infer,  that  it  was  suppressed  by  him,  for, 
being  in  possession  of  the  deed,  he  had  power  to  direct  it  to  be  recorded. 
His  omission  to  do  so,  his  false  recital  of  a  deed  to  himself  from  N.  Bedford 
for  the  same  land,  and  *his  concealment  of  the  existence  of  any  con-  r^trten 
veyance  to  Jane  Ormsby,  leave  no  doubt  of  his  intention  to  suppress  *- 
that  conveyance.  This  conduct  was  fraudulent  on  the  part  of  John 
Ormsby ;  and  it  is  not  material,  whether  Isaac  Gregg  and  Sidney  Gregg 
were  parties  to  it  or  not,  since  no  estate  can  be  acquired  by  a  fraudulent 
grant ;  covinous  conveyance  of  land  is  as  no  conveyance,  as  against  the 
interest  intended  to  be  defrauded.  And  It  must  follow,  that  no  act  or  deed 
which  is  fraudulent,  can  be  the  foundation  of  an  adverse  possession  ;  because 
being  absolutely  void,  and  not  merely  voidable,  it  cannot  aflFord  color  of 
title  ;  and  without  color  of  title,  there  is  nothing  by  which  an  adverse  pos- 
session can  be  obtained,  and  for  this  reason  :  the  statute  of  limitations 
does  not  extend  to  cases  of  fraud,  and  only  begins  to  run  from  the  time  the 
fraud  becomes  known  to  the  person  then  having  the  title.  That  all  pur- 
chasers, for  a  valuable  consideration,  are  affected  with  constructive  notice 
of  all  that  is  apparent  upon  the  face  of  the  title  deeds  under  which  they 
claim. 

"The  right  of  Sidney  Gregg,  as  one  of  the  heirs  of  John  Ormsby,  if  any 
she  has  as  such,  to  the  actual  possession  of  the  land,  accrued  after  the  death 
of  John  Ormsby,  Jun.  She  may  have  then  entered  as  one  of  the  heirs  of 
Jane  Ormsby ;  and  since  that  time,  to  the  time  of  bringing  this  suit,  has 
held,  as  she  alleges,  adversely  to  her  co-tenants  in  common,  and  relies  upon 
the  statute  of  limitations  to  protect  her  in  her  claim.  A  possession,  to  pre- 
vent a  recovery,  or  vest  a  right,  under  the  statute  of  limitations,  must  be 
actual,  continued,  adverse  and  exclusive  ;  and  it  is  a  settled  principle,  that 
the  doctrine  of  adverse  possession  is  to  be  taken  strictly,  and  not  to  be 
made  out  by  inference,  but  by  clear  and  positive  proof.  Every  presump- 
tion is  in  favor  of  possession  in  subordination  to  the  title  of  the  true  owner; 
and  whenever  an  adverse  possession  is  relied  on,  there  should  be  some  proof 
of  an  actual  ouster.  The  possession  of  one  tenant  in  common,  is  primd/acU 
the  possession  of  his  companion  ;  and  the  possession  of  the  one  can  never  be 
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considered  as  adverse  to  the  title  of  the  other,  unless  it  bo  attended  with 
circumstances  demonstrative  of  an  adverse  intent.  And  if  one  tenant  in 
common  enters,  generally,  without  saying  for  whom,  it  will  be  implied,  that 
he  enters  according  to  law ;  that  is,  for  himself,  and  the  other  tenant  or 
*o«;il  ^^'^^'^^^*  ^^  rebut  *this  presumption  of  the  law,  an  actual  ouster 
J  must  be  proved  ;  which,  however,  may  be  inferred  from  circumstan- 
ces, of  which  the  jury  are  to  judge.  They  may  presume  an  actual  ouster, 
where  one  tenant  in  common  enters  on  the  whole,  takes  the  profits  and  claims 
the  whole  exclusively,  for  twenty-one  years.  Under  such  circumstances,  his 
possession  becomes  adverse,  and  the  act  of  limitations  begins  to  run.  But 
a  bare  perception  of  profits  by  one  tenant  in  common,  is  not  an  ouster  of  his 
co-tenant.  The  statute  will  not  run,  where  one  holds  as  tenant  in  common, 
during  the  minority  of  his  co-tenant.  That  one  tenant  in  common  may 
oust  his  co-tenant,  and  hold  in  severalty,  is  not  to  be  questioned.  }3ut  a 
silent  possession,  accompanied  with  no  act  which  can  amount  to  an  ouster, 
or  give  notice  to  his  co-tenant  that  his  possession  is  adverse,  ought  not  to  be 
construed  into  an  adverse  possession.  What  facts  constitute  an  ouster,  and 
what  adverse  possession,  must  be  determined  by  a  jury.  The  party  against 
whom  the  adverse  possession  is  claimed  cannot  be  concluded  by  it,  if  he 
labor  under  any  of  the  disabilities  pointed  out  in  the  statute  ;  or  where  his 
co-tenant,  claiming  adversely,  has  been  guilty  of  fraud,  by  concealing  or 
suppressing  the  title. 

"If  Isaac  Qregg  entered  upon  the  land  adversely,  fenced  and  occupied 
it  exclusively,  and  that  occupation  has  been  uninterruptedly  continued  for 
twenty-one  years,  it  would  be  available  as  a  bar,  although  Isaac  Gregg  may 
have  entered  as  a  trespasser ;  but  the  acceptance  of  the  deeds  from  John 
Ormsby,  in  1804  and  1805,  although  these  deeds  were  void  as  to  the 
inheritance,  must  lead  to  the  conclusion,  that  he  held  under  John  Ormsby, 
sen.  The  petition  to  the  orphans'  court  for  a  partition  of  the  land,  in 
December  1828,  supports  this  view  of  the  case,  and  both  acts  show  a  dis- 
affirmance of  the  title  by  the  settlement  and  improvement,  if  any  existed.' 
The  residue  of  the  charge  affirms  principles,  some  of  which  are  not  contro 
verted,  and  it  need  not  be  noticed. 

This  court  have  frequently  remonstrated  against  the  practice  of  spread- 
ing the  charge  of  the  judge  at  length  upon  the  record,  instead  of  the  points 
excepted  to,  as  productive  of  no  good,  but  much  inconvenience. 

The  principal  question  in  this  case,  and,  indeed,  the  only  one  of  much 
^  ,  importance,  arises  under  the  statute  of  limitations.  *By  this  statute, 
J  an  adverse  possession  of  twenty-one  yearcj,  under  a  claim  of  title, 
will  bar  a  recovery,  though  the  occupant  have  no  title.  Possession  of  the 
lots  in  controversy  was  taken  by  the  defendants,  in  the  court  below,  and  is 
still  continued,  but  the  court  instructed  the  jury,  that  the  acceptance  of 
the  deeds  by  Gregg  and  wife,  from  John  Ormsby,  sen.,  in  the  years  1804 
and  1805,  was  an  abandonment  of  their  prior  claim  by  occupancy,  and  that 
they  must  be  considered  as  holding  under  those  deeds.  If  it  were  neces- 
sary to  a  decision  of  this  controversy,  the  correctness  of  this  instruction 
might  well  be  questioned.  Ormsby  had  a  life-estate  in  the  property,  and 
it  is  not  seen  how  the  grantees  of  this  estate  abandon  their  title  in  fee,  or 
aoy  other  claim  beyond  that  of  a  life-estate,  which  they  might  have  to  the 
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premises.    But,  as  the  decision  of  the  case  must  turn  upon  another  point,  it 
is  not  necessary  to  examine  this  one. 

It  is  true,  as  stated  in  the  charge,  that  the  husband  cannot  convey  his 
wife's  land  so  as  to  bind  the  inheritance.  That  as  he  holds  only  an  estate 
for  life  in  such  land,  he  can  convey  no  greater  interest.  But  were  the  cir- 
cumstances under  which  the  deeds  of  1804  and  1805,  by  John  Ormsby  to 
Gregg  and  wife,  such  as  to  make  those  deeds  fraudulent,  and  wholly  inoper- 
ative, under  the  statute  of  limitatitms  ?  And  was  it  immaterial,  whether 
Gregg  and  wife  participaU^d  in  this  fraud  of  Ormsby,  or  had  any  knowl- 
edge of  it,  as  expressly  charged  by  the  court  ? 

It  is  an  admitted  principle,  that  a  court  of  law  has  concurrent  jurisdic- 
tion with  the  court  of  chancery,  in  cases  of  fraud.  But  when  matters 
alleged  to  be  fraudulent  are  investigated  in  a  court  of  law,  it  is  the  province 
of  a  jury,  to  find  the  facts,  and  determine  their  character,  under  the 
instruction  of  the  court.  Ormsby,  in  the  opinion  of  the  district  court,  was 
guilty  of  fraud,  in  not  having  the  deed  from  N.  Bedford  to  Jane  Oimsby 
recorded,  in  reciting  in  his  deeds  to  Gregg  and  wife,  in  1804  and  1805,  that 
a  conveyance  had  been  made  to  him  by  Bedford,  when  he  knew  that  it  had 
been  made  to  Jane  Ormsby  his  wife. 

It  would  be  difficult  to  assign  any  fraudulent  motive  to  Ormsby,  in 
either  of  the  acts  stated.  The  deed  to  his  wife,  from  Bedford,  was  valid, 
though  it  was  not  recorded ;  and  that  he  did  not  withhold  it  from  the 
record,  with  any  view  to  his  *per8onal  advantage,  is  evident,  from  r^^^^^ 
the  fact  of  his  having  conveyed  the  property,  in  consideration  of  I-  '^ 
natural  affection,  to  the  only  surviving  child  of  himself  and  the  grantee. 
In  making  these  conveyances,  on  whom  did  he  design  to  practise  a  fraud  ? 
Not  on  the  grantees,  for  he  received  no  other  consideration  from  them  than 
the  impulse  of  fraternal  attachment.  Not  on  creditors,  for  it  does  not 
appear  that  they  have  been  prejudiced.  Did  he  design  to  defraud  his 
grand-daughter,  who  prosecuted  the  action  of  ejectment  in  the  district 
court?  There  is  no  foundation  in  the  facts  and  circumstances  of  the  case 
for  such  an  imputation.  Does  the  recital  in  these  deeds,  that  Bedford  had 
conveyed  to  Ormsby,  afford  evidence  of  fraud  ?  This  recital  may  have 
been  made,  and,  indeed,  it  would  seem,  under  the  circumstances,  was,  roost 
probably,  made,  through  a  mistake  of  the  law.  Bedford  had  conveyed  to 
his  wife,  Jane  Ormsby,  and  he  might  suppose  that  9k  feme  covert  could  not 
take  an  estate  in  fee,  and  that  the  conveyance  inured  to  his  benefit. 

It  appears,  from  the  arguments  of  counsel,  that  this  question  was  not 
considered  entirely  free  from  difficulty,  under  the  laws  of  Pennsylvania, 
among  some  of  the  learned  profession,  at  that  early  day.  Fraud,  it  is  said, 
will  never  be  presumed,  though  it  may  be  proved  by  circumstances.  Now, 
where  an  act  does  not  necessarily  import  fraud  ;  where  it  has  more  likely 
been  done  through  a  good  than  a  bad  motive,  fraud  should  never  be  pre- 
sumed. But  it  is  not  necessary  to  decide,  whether  these  conveyances  were 
fraudulently  made  by  Ormsby,  or  not.  The  impoitant  point  is,  to  know 
wnether  Gregg  and  his  wife  had  any  knowledge  of  the  fraud,  if  committed, 
or  participated  in  it.  This  knowledge,  the  court  charged  the  jury,  was 
immaterial ;  as  the  fraud  of  Ormsby  rendered  the  deeds  void,  and,  conse- 
uently,  they  could  give  no  color  of  title  to  an  adverse  possession. 

This  instruction  is  clearly  erroneous.    If  Ormsby  be  justly  chargeable 
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with  fraady  yet  if  Gregg  and  wife  did  not  participate  in  it ;  if,  when  they 
received  their  deeds,  they  had  no  knowledge  of  it,  there  can  be  no  doubt, 
that  the  deeds  do  give  color  of  title,  under  the  statute  of  limitations.  Upon 
^  ,  their  face,  the  deeds  purport  to  convey  a  title  in  fee  ;  *and  having 
J  been  accepted  in  good  faith  by  Gregg  and  wife,  they  show  the 
nature  and  extent  of  their  claim  to  the  premises.  Ormsby  could  convey  no 
greater  interest  in  the  land  than  he  possessed  ;  but  there  is  no  evidence  to 
show  that  the  grantees  in  this  case  knew  that  his  estate  was  limited,  or 
that,  in  accepting  the  deeds,  holding  possession  of  the  property,  and  improv- 
ing it,  they  did  not  act  in  good  faith.  The  possession  which  they  hold 
under  those  deeds  was  adverse  to  Sayre  and  wife,  and  all  other  persons. 
The  titles  were  for  the  whole  property,  and  in  fee  ;  consequently,  there  can 
be  no  presumption  that  the  possession  was  held  as  co-tenants  with  the 
plaintiffs  in  the  court  below.  Both  the  possession  and  the  titles  were  exclu- 
sive ;  and  they  were,  consequently,  adverse  to  all  other  claimants. 

The  eighth  section  of  the  statute  fixes  the  limitation  of  twenty-one  years 
as  taking  away  the  right  of  entry  ;  and  in  the  ninth  section  it  is  provided, 
"  that  if  any  person  or  persons  having  such  right  or  title  be,  or  shall  be,  at 
the  time  such  right  or  title  first  descended  or  accrued,  within  the  age  of 
twenty-one  years,  or  femes  covert ;  then  such  person  or  persons,  and  the  heir 
and  heirs  of  such  person  or  persons,  shall  and  may,  notwithstanding  the  said 
twenty-one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their 
entry,  Ac,  within  ten  years  next  after  attaining  full  age,"  &c.  Mary  Sayre, 
the  defendant  in  error,  was  born  in  1791,  and  she  was  twenty-one  years  of 
age  in  1812.  Her  father  having  previously  died,  an  interest  in  the  property 
descended  to  her,  on  the  decease  of  her  grandmother,  Jane  Ormsby,  in  1799. 
The  second  deed,  from  Ormsby  to  Sidney  Gregg,  was  made  on  the  13th  of 
April  1805,  the  first  one  having  been  executed  the  year  before.  On  the  13th 
of  April  18*26,  the  twenty-one  years  prescribed  by  statute  expired,  and  the 
bar  was  complete  at  that  time,  if  the  possession  had  been  uninterrupted,  as 
more  than  ten  years  had  run  from  the  time  Mary  Sayre  became  of  full  age. 
The  suit  in  the  district  court  was  not  commenced  until  May  1830. 

As  this  point  decides  the  case,  it  is  not  necessary  to  examine  other  parts 
of  the  charge  to  the  jury.  For  the  reasons  assigned,  the  judgment  of  the 
district  court  must  be  reversed. 

*265l  *Thi8  cause  came  on  to  be  heard,  on  the  transcript  of  the  record 
-'  from  the  district  court  of  the  United  States,  for  the  western  district 
of  Penpsylvania,  and  was  argued  by  counsel :  On  consideration  whereof,  it 
is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  district 
court  in  this  cause  be  and  the  same  is  hereby  reversed,  and  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the  said  district  court,  for  further 
proceedings  to  be  had  therein,  according  to  law  and  justice,  and  in  con- 
formity to  the  opinion  of  this  court. 
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Complainant. 

The  same  Appellants  v.  J.  and  W.  Southoate,  Complainants. 

The  same  Appellants  v.  William  Neale,  Administrator  of  Fbancis 

Kbene,  Complainant. 

The  same  Appellants  v.  Alexander  Sangston,  Complainant. 

The  same  Appellants  v,  John  and  Reuben  WriHERS,  Complainants. 

The  same  Appellants  v.  Thomson  Mason,  Administrator. 

JPractice. 

In  the  circuit  court  of  Alexandria,  in  1817,  several  suits  were  brought  against  sundry  indiyiduals 
who  had  associated  to  form  a  banic,  called  the  Merchants*  Banlc  of  Alexandria ;  the  proceed- 
ings were  regularly  carried  on  in  one  of  them,  brought  by  Romulus  Rigga ;  and  a  decree  was 
pronounced  by  the  court,  from  which  the  defendants  appealed  ;  on  a  hearing,  the  decree  was 
reversed  and  the  cause  remanded  for  further  proceedings,  in  conformity  with  certain  prin- 
ciples prescribed  in  the  decree  of  reversal.  It  appeared,  that  decrees  were  pronounced  in  all 
the  causes,  though  regular  proceedings  were  had  only  in  the  case  of  Romulus  Riggs ;  appeals 
were  entered  in  these  cases  from  the  decrees  of  the  court.  Under  such  circumstances,  the 
court  can  only  reverse  the  decree  in  each  case,  for  want  of  a  bill. 

The  whole  business  appearing  to  have  been  conducted,  in  the  confidence  that  the  pleadings  in  the 
case  of  Romulus  Riggs  could  be  introduced  into  the  other  causes,  the  cases  were  remanded  to 
the  circuit  court,  with  directions  to  allow  bills  to  be  filed,  and  to  proceed  thereon  according  to 
law. 

Appeals  from  the  Circuit  Court  of  the  district  of  Columbia,  in  the  county 
of  Alexandria. 

These  cases  were  submitted  to  the  court  by  Z,ee,  for  the  appellants ; 
no  counsel  appeared  for  the  appellees. 

Mr.  Lee  stated,  that  the  cases  depend  mainly  upon  the  principles  of  the 
decision  of  the  supreme  court,  rendered  at  January  tenn  1829,  in  the  case 
of  Homultis  Higgs  v.  JTie  Stockholders  *of  the  Merchants'  Baiik,  r*2'5'7 
reported  in  2  Pet.  482,  under  the  name  of  Mandeville  v.  Higgs.  *■ 

In  the  present  cases,  there  is  an  additional  objection  to  the  decree  in  each 
of  them,  which  is,  that  no  bill  was  ever  filed.  It  appears,  from  the  proceed- 
ings, that  it  was  agreed,  that  the  answers  in  the  case  of  Riggs  were  to  be 
filed  in  these  cases  ;  it  is  contended,  that  that  was  to  be  done  when  bills  were 
filed. 

The  appellants  insist,  in  these  cases,  on  the  same  objections  to  the  decree 
of  the  circuit  court,  which  were  urged  in  the  case  of  Riggs,  with  that  of  a 
want  of  a  bill. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — ^This  is  an  appeal 
from  a  decree  pronounced  by  the  circuit  court  of  the  United  States  for  the 
district  of  Columbia,  sitting  in  chancery  for  the  county  of  Alexandria.  A 
sybpoenay  which  was  regularly  issued,  was  served  on  some  of  the  defendants  ; 
after  which,  the  record  states,  that  the  complainant  appeared  by  his  attorney, 
and  filed  his  bill,  which  was  taken  for  confessed  against  those  defendants, 
on  whom  process  was  served.  The  clerk  certifies,  that  no  bill  appears  among 
the  papers  in  the  cause.    Several  answers  are  then  filed,  which  purport  to 
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be  answers  to  a  bill  filed,  not  by  the  plaintiff,  Roderick  Burt,  but  by  Romulus 
Riggs.  The  record  contains  several  accounts,  and  a  report  by  certain 
trustees  of  an  unchartered  bank,  the  members  of  which,  as  may  be  inferred 
from  the  statements  on  the  record,  are  the  defendants  in  this  case,  against 
whom  the  suit  is  brought,  to  recover  a  note  or  notes  held  by  the  plaintiff. 
The  court  then  proceeds  to  render  a  decree  in  the  cause,  from  which  the 
defendants  have  prayed  an  appeal  to  this  court. 

There  being  no  bill,  the  court  cannot  inquire  into  the  merits  of  this 
decree.  The  regular  course  of  proceeding  would  be,  on  the  suggestion  of 
diminution,  to  award  a  certiorari  for  a  fuller  record.  But  no  counsel  appears 
to  suggest  diminution,  or  ask  for  a  certiorari/  and  the  court  is  satisfied  that 
no  fuller  record  could  be  brought  up. 

In  the  year  1817,  several  suits  were  brought  against  sundry  individuals 
*2fiAl  who  had  associated  to  form  a  bank  called  the  '^'Merchants'  Bank  of 
^  Alexandria.  The  proceedings  were  regularly  carried  on  in  one  of 
them,  brought  by  Romulus  Riggs ;  and  a  decree  was  pronounced  by  the 
court,  from  which  the  defendants  appealed.  On  a  hearing,  the  decree  was 
reveraed  (2  Pet.  482),  and  the  cause  remanded  for  further  proceedings,  in 
conformity  with  certain  principles  prescribed  in  the  decree  of  reversal.  It 
appears,  that  decrees  were  pronounced  in  all  the  causes,  though  regular 
proceedings  were  had  only  in  the  case  of  Romulus  Riggs.  Under  such  cir- 
cumstances, the  court  can  only  reverse  the  decree  for  want  of  a  bill.  Under 
the  particular  circumstances,  the  whole  business  appearing  to  have  been  con- 
ducted m  the  confidence  that  the  pleadings  in  the  case  of  Romulus  Riggs 
could  be  introduced  into  the  other  causes,  the  case  is  remanded  to  the  circuit 
court,  with  directions  to  allow  a  bill  to  be  filed,  and  to  proceed  thereon 
according  to  law. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Alexandria,  and  was  argued  by  counsel :  On  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  decree  of  the  said  circuit 
court,  under  the  circumstances  of  the  case,  should  be  reversed,  for  the  want 
of  a  bill ;  and  that  the  cause  should  be  remanded  to  the  said  court,  with 
directions  to  allow  a  bill  to  be  filed,  and  to  proceed  thereon  according  to  law. 
Whereupon,  it  is  considered,  ordered  and  decreed  by  this  court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
reversed  for  want  of  a  bill;  and  that  this  cause  be  and  the  same  is  hereby  re- 
manded to  the  said  circuit  court,  with  directions  to  allow  a  bill  to  be  filed 
in  this  cause,  and  to  proceed  thereon  according  to  law* 
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♦The  Chbsapxakb  and  Ohio  Canal  Company,  Plaintiff  in  orror, 

V.  The  Union  Bank  of  Georgetown. 

Appellate  jurisdiction . — Final  judgment 

Id  oonformity  with  the  charter  of  the  Chesapeake  and  Ohio  Canal  Company,  an  inquisition,  issued 
at  the  instance  of  the  company,  by  a  justice  of  the  peace,  in  the  county  of  Washington,  district 
of  Columbia,  addressed  to  the  marshal  of  the  distiict,  was  executed  and  returned  to  the  circuit 
court  of  the  county  of  Washington,  estimating  the  value  of  the  lands  mentioniHt  in  the  warrant, 
and  all  the  damages  the  owners  would  sustain  by  cutting  the  canal  through  the  land,  at  $1000. 
Certain  objections  being  filed  to  the  inquisition,  the  court  quashed  the  same ;  and  a  writ  of 
error  was  brought  on  this  judgment. 

The  order  or  judgment,  in  quashing  the  inquisition  in  this  case,  is  not  final ;  the  law  authorisEes 
the  court,  "  at  its  discretion,  as  often  as  may  be  necessary,  to  direct  another  inquisition  to  be 
taken.**  The  order  or  judgment,  therefore,  quashing  the  inquisition  is  in  the  nature  of  an  order 
setting  aside  a  verdict,  for  the  purpose  of  awarding  a  venire  faciets  denovo, 

Erkob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Washington. 

This  case  was  argued  by  Caose  and  Swann^  for  the  plaintiff  in  error ;  and 
by  I^ey^  for  the  defendant. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — In  pursuance  of 
a  warrant  of  inquisition,  issued  at  the  instance  of  the  Chesapeake  and  Ohio 

\  Canal  Company,  by  John  Cox,  a  justice  of  the  peace  in  and  for  the  county 

of  Washington,  iu  the  district  of  Columbia,  and  addressed  to  the  marshal  of 
the  said  district,  an  inquest  of  office  was  held  by  the  said  marshal,  on  certain 
lands  in  the  said  warrant  mentioned,  lying  in  the  said  county.  The  inquisi- 
tion of  the  marshal  and  jurors,  returned  to  the  circuit  court  for  the  county 
of  Washington,  estimated  the  value  of  the  lands  in  the  warrant  mentioned, 
and  all  the  damages  that  the  owners  thereof  would  sustain  by  cutting  the 
said  canal  through  the  said  land,  at  $1000.  Upon  the  return  of  the  said  war- 
rant, the  Chesapeake  and  Ohio  Canal  Company,  by  their  counsel,  moved  the 
court  for  an  order  to  have  the  same  affirmed  and  recorded,  unless  good  cause 
♦be  shown  to  the  contrary.  At  a  subsequent  day,  the  Union  Bank  of  r^nflo 
Georgetown  appeared  by  attorney,  and  filed  certain  objections  to  the  ^ 
Baid  inquisition,  which  being  argued,  it  was  considered  by  the  court,  that 
the  said  inquisition  be  quashed ;  which  judgment  was  brought  before  this 
court,  by  writ  of  error. 

This  proceeding  is  in  conformity  with  the  charter  of  the  Chesapeake  and 
Ohio  Canal  Company,  which  was  originally  passed  by  the  legislature  of 
Virginia,  in  January  1824  ;  and  afterwards  by  the  legislature  of  Maryland, 
in  December  of  the  same  year.  The  act  of  Virginia  was  ratified  and  con- 
firmed by  the  congress  of  the  United  States,  in  March  1825  ;  so  far  as  may 
be  necessary  for  enabling  the  company  formed  by  authority  of  the  act,  to 

I  carry  into  effect  the  provisions  thereof  in  the  district  of  Columbia. 

The  charter  empowers  the  president  and  directors  of  the  company  "to 
agree  with  the  owners  of  any  land  through  which  the  said  canal  is  intended 
to  pass,  for  the  purchase,  or  use  and  occupation  thereof ;  and  in  case  of  dis- 
agreement, to  apply  to  a  justice  of  the  peace  of  the  county  in  which  the  land 
may  lie,  for  a  warrant  of  inquisition,  on  which  such  proceedings  are  directed 
as  have  been  had  in  this  case.    The  officer  is  to  return  this  inquisition  to  the 
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clerk  of  hia  county,  and  unless  good  cause  be  shown  against  it,  it  shall  be 
affirmed  by  the  court  and  recorded  ;  but  if  the  said  inquisition  should  be  set 
aside,  or  if,  from  any  cause,  no  inquisition  shall  be  returned  to  such  court, 
within  a  reasonable  time,  the  said  court  may,  at  its  discretion,  as  often  as 
may  be  necessary,  direct  another  inquisition  to  be  taken,  in  the  manner  pre- 
scribed." 

Before  entering  on  the  merits  of  the  judgment  of  the  circuit  court  for 
quashing  this  inquisition,  a  preliminary  question  is  made  to  the  junsdiction 
of  this  court.  Its  appellate  jurisdiction  is  extended  by  the  act  of  congress, 
creating  the  circuit  couit  for  the  district,  to  "  any  final  judgment,  order  or 
decree,  in  said  circuit  court,  where  the  matter  in  dispute,  exclusive  of  costs, 
shall  exceed  the  value,"  <fec.  The  order  or  judgment  in  quashing  the  inqui- 
sition in  this  case,  is  not  final.  The  law  authorizes  the  court,  '^  at  its  discre- 
tion, as  often  as  may  be  necessary,  to  direct  another  inquisition  to  be  taken." 
♦Qflil  '^^®  order  or  judgment,  therefore,  quashing  *the  inquisition,  is  in  the 
-'  nature  of  an  order  setting  aside  a  verdict,  for  the  purpose  of  awarding 
a  venire /acias  de  novo.  The  writ  of  error  is  to  be  dismissed,  the  court  hav- 
ing no  jurisdiction  of  the  cause. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States,  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  considered,  ordered  and  adjudged  by  this  court,  that 
this  writ  of  error  be  and  the  same  is  hereby  dismissed,  for  want  of  jurisdic- 
tion. 


*262]      "^The  Bank  of  the  Unffed  States,  Appellants,  v.  Jacob  White, 

David  Cummins  and  Robert  Bennefil. 

Chancery  practice. 

The  20th  of  the  rules  made  bv  this  court  at  February  term  1 822,  for  the  regulation  of  proceed- 
ings in  the  circuit  courts  in  equity  cases,  prescribes,  "if  a  plea  or  demurrer  be  overruled,  no 
other  plea  or  demurrer  shall  be  thereafter  received ;  and  the  deicndant  shall  proceed  to  answer 
the  plaintiff's  bill ;  and  if  he  fail  to  do  so,  within  two  calendar  months,  the  same,  or  so  much 
thereof  as  was  covered  by  the  plea  or  demurrer,  may  be  taken  for  confessed,  and  the  matter 
thereof  he  decreed  accordingly." 

By  the  terras  of  this  rule,  no  service  of  any  copy  of  an  interlocutory  decree,  taking  the  bill  pro 
confeKso^  is  necessary,  before  the  final  decree ;  and  therefore,  it  cannot  be  msisted  on  as  a 
matter  of  right,  or  furnish  a  proper  ground  for  a  bill  of  review.  If  the  circuit  court  should, 
as  matter  of  favor  and  discretion,  enlarge  the  time  for  an  answer,  or  require  the  service  of  a 
copy,  before  the  final  decree ;  that  may  furnish  a  ground  why  that  court  should  not  proceed  to 
a  final  decree,  until  such  order  was  complied  with  ;  but  any  omission  to  comply  with  it,  would 
be  a  mere  ii'rep^ularity  in  its  practice  ;  and  if  the  court  should  afterwards  proceed  to  make  a 
final  decree,  without  it,  would  not  be  error  for  which  a  bill  of  review  lies ;  but  it  would  be  to 
be  redressed,  if  at  all,  by  an  order  to  set  aside  the  decree  for  irregularity,  while  the  court 
retained  possession  and  power  over  the  decree  and  the  cause. 

No  practice  of  the  circuit  court,  inconsistent  with  the  rules  of  practice  established  by  this  court 
for  the  circuit  courts,  can  be  admissible  to  control  them.' 

'In  the  case  of  Packer  V.Nixon,  in  November  be  sustained,  on  the  ground  of  waiver;  when 

18S1,  Mr.  Justice  IIopkinson  said,  that  though  the  objection  is  made,  the  court  is  bound  to  en* 

the  profession  may  have  been  in  the  habit  of  force  the  rule.   MS.   These  rules  are  obligatory 

disregarding  one  of  the  rules  of  equity  practice,  on  the  circuit  courts.    Jenkins  «.  Greenwald, 

adopted  by  the  supreme  court,  this  can  only  1  Bond  126. 
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Tbe  principle  is  anquestionable,  that  all  the  parties  to  the  original  decree  ought  to  join  in  the 
bill  of  review. 

Appeal  from  the  Circuit  Court  of  Ohio.  The  case,  as  stated  by  Mr. 
Justice  Stobt,  was  as  follows  : 

The  Bank  of  the  (Jnited  States,  in  1826,  brought  a  bill  in  equity  against 
the  appellees,  and  Hugh  Glenn,  James  Glenn  and  Thomas  Graham.  The 
object  of  the  bill  was,  to  set  aside  certain  conveyances  of  real  estate,  made 
by  the  appellee.  White,  to  the  other  appellees,  Cummins  and  Bennefil,  upon 
which  estates,  the  bank,  as  judgment-creditors  of  White,  the  Glenns  and 
Graham,  had  levied  executions  to  satisfy  those  judgments.  The  bill  charged 
the  conveyances  to  be  fraudulent. 

The  appellees  appealed,  and  filed  a  demurrer  to  the  bill ;  and  at  the  July 
term  of  the  court,  in  1828,  the  demurrer  was  overruled,  and  the  cause 
remanded  to  the  rules,  and  a  rule  taken  for  an  answer  in  sixty  days.  At  the 
September  rules  1828,  *an  entry  "  decree />ro  confesao  "  was  minuted  r*oAQ 
in  the  rule-book  ;  and  thereupon,  the  cause  was  continued  from  term  ^ 
to  term,  until  July  1830,  when  a  final  decree  was  entered,  as  follows  :  "It 
appearing  to  the  court,  that  the  defendants  in  this  cause  are  in  default  for 
answer,  it  is  ordered,  adjudged  and  decreed,  the  matters  set  forth  in  the 
complainant's  bill,  be  taken  as  confessed  and  true;  and  the  court,  therefore, 
order  and  decree,  that  the  several  deeds  set  forth  in  the  complainants'  bill, 
as  having  been  made  by  the  said  Jacob  White,  without  any  vahiable  con- 
sideration, and  with  a  view  to  delay  and  hinder  the  complainants  in  the 
collection  of  their  debts,  set  forth  in  the  bill,  are  void  ;  and  that  the  same 
are,  therefore,  fraudulent  as  to  the  complainants.  It  is,  therefore,  ordered, 
adjudged  and  decreed,  that  the  several  tracts  of  land  in  said  several  deeds 
described,  are  liable  to  be  sold  for  the  satisfaction  of  the  said  several  judg- 
ments, held  by  the  said  complainants  against  said  Jacob  White  and  others, 
mentioned  and  set  forth  in  the  complainants'  bill.  And  it  is  further  ordered, 
that  so  far  as  said  deeds  may  interfere  with  the  complainants  in  the  collec- 
tion of  their  said  judgments,  the  same  are  hereby  declared  void  ;  and  the 
said  defendants  are  perpetually  enjoined  from  setting  up  or  asserting  title 
under  the  said  deeds,  as  against  the  complainants,  or  any  persons  who  may 
claim  as  purchasers  at  sales  made  on  execution  under  any  or  either  of  the 
said  judgments,  held  by  the  complainants  ;  and  it  is  further  ordered,  that 
the  said  complainants  recover  of  the  said  defendants  their  costs  in  this  behalf 
expended." 

In  July  1830,  the  appellees  filed  the  present  bill  of  review,  for  the  pur- 
pose of  reversing  the  foregoing  decree  ;  and  the  charging  in  the  bill  is,  that 
the  decree  was  irregularly  and  illegally  made  and  entered  as  a  final  decree  ; 
when,  according  to  law,  and  the  rules  of  the  circuit  court,  the  same  ought 
only  to  have  been  entered  as  an  interloqutory  decree,  and  a  copy  thereof 
served  upon  the  appellees,  before  the  same  became  final.  The  appellants 
filed  an  answer,  admitting  the  proceedings  and  decree  to  have  been  as  stated 
in  the  bill  of  review.  But  the  answer  avers,  that  at  the  time  when  the 
demurrer  was  overruled,  the  solicitor  for  the  appellees  gave  the  court  and 
the  solicitors  for  the  appellants  notice,  that  the  appellees,  then  defendants 
in  the  cause,  do  not  wish  to  file  any  answer  to  the  said  bill.  And  the  answer 
expressly  denies,  that  any  error  or  *irregularity  exists  in  said  decree  ;  r»ofl4 
or  that  the  same  was  erroneously  entered  ;  or  that  the  decree  ought  ^ 
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to  have  been  interlocutory  ;  and  it  does  not  admit  that  a  copy  ought  to  have 

been  served  upon  the  appellees,  previous  to  rendering  a  final  decision  thereon,  i 

after  they  had  appeared  and  demurred  to  the  said  bill.  f 

The  cause  was  set  down  for  a  hearing  upon  the  bill  of  review  and  answer; 
and  at  the  hearing,  the  circuit  court  reversed  the  original  decree,  for  the  ' 

reasons  stated  in  the  bill  of  review.   The  Bank  of  the  United  States  appealed 
from  this  decree  of  reversal. 

« 

A  printed  argument  was  delivered  to  the  court,  in  which  Fax  and  Cos- 
tccUj  for  the  appellants,  contended,  that  the  decree,  reversing  the  original 
decree,  was  erroneous. 

1st.  Because  all  the  parties  interested  in  the  original  decree  were  not 
parties  to  the  bill  of  review. 

2d.  Because  after  defendants  in  an  chancery  cause  have  appeared  and 
demurred  to  a  bill,  it  is  not  necessary  to  serve  them  with  copies  of  any 
decree  made  in  the  subsequent  progress  of  the  cause. 

dd.  That  even  admitting  the  necessity  of  the  service  of  such  a  decree  in 
ordinary  cases  ;  in  the  present  case,  the  pleadings  show  a  waiver  of  a  com- 
pliance with  the  rule,  the  answer  not  being  replied  to. 

The  appellants  contend,  that  a  decree  on  a  bill  of  review  is  one  from 
which  an  appeal  can  be  taken.  10  Wheat.  146.  It  is  a  final  determination 
of  the  suit ;  and  in  case  the  party  plaintiff  succeeds,  he  gains  the  right  of 
litigating  again  a  matter  once  decided.  It  is  precisely  like  a  writ  of  error 
in  its  effects.  The  decree  made  on  a  bill  of  review,  is  the  subject  of  a  new 
bill  of  review.  Cooper's  Equity  PI.  92  ;  2  Chan.  Pract.  633  ;  Mitford's 
Pleading  79-80  ;  1  Vern.  417.  And  it  makes  no  difference  in  this  respect, 
whether  the  original  decree  was  reversed  or  sustained,  on  the  proceeding  to 
review.  If  a  decree  reversing  a  former  decree  is  the  subject-matter  for  a 
new  bill  of  review,  it  follows  as  a  matter  of  course,  that  the  decree  is  final; 
because  none  but  a  final  decree  can  be  either  reviewed  or  reversed  :  and  if 
final,  then  it  is  such  a  decree  as  can  be  appealed  from. 
,^  ,  In  support  of  the  first  error  assigned,  the  appellants  consider  *the 
J  law  as  settled,  that  in  bills  of  review,  as  in  cases  of  writs  of  error,  all 
parties  to  the  original  suit  must  be  made  parties,  either  plaintiffs  or  defend- 
ants, to  the  proceeding  brought  to  be  reviewed.  Cooper's  Eq.  95  ;  Beames' 
Pleas  in  Eq.  ni4.  In  the  present  case,  neither  the  Glenns  nor  Graham  were 
made  parties  to  the  bill  of  review. 

In  support  of  the  second  error  assigned,  it  is  contended,  that  after  a 
defendant  in  chancery  has  once  appeared  and  demurred  to  a  bill,  it  is  not 
necessary  to  give  him  any  further  notice  of  the  proceedings  in  the  cause. 
A  decree  nisi  need  in  no  case  be  served  upon  such  a  party.  The  omission  to 
file  an  answer  is  an  admission,  on  his  part,  that  the  case  is  correctly  stated 
in  the  bill,  and  that  he  has  no  valid  defence  to  offer.  The  20th  rule  estab- 
lished by  the  supreme  court,  for  the  practice  of  the  courts  of  the  United 
States,  does  not  require  the  service  gf  a  copy  of  the  decree.  On  the  contrary, 
it  is  expressly  provided,  that  if  the  defendant  fail  to  answer  the  plaintiff's 
bill  within  two  months  (after  the  demurrer  is  overruled),  the  bill  "  may  be 
taken  as  confessed,  and  the  matter  thereof  be  decreed  accordingly."  The 
clause  attached  to  the  sixth  rule  in  these  words,  "which  decree  shall  be 
absolute,  unless  cause  be  shown  at  the  term  next  succeeding  that  to  which 
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the  procesB  shall  be  returned  executed^''  is  altogether  omitted  in  the  20th 
rale.  By  the  ordinary  rules  of  practice  in  courts  of  chancery,  no  decree 
could  be  taken  pro  confesso,  until  the  defendant  had  entered  an  appearance. 
The  plaintiff  had  no  remedy  against  the  obstinacy  of  the  defendant,  in  refus- 
ing to  enter  his  appearance.  To  remedy  this  defect  in  the  administration  of 
justice,  the  statute  of  5  Geo.  II.,  c.  25,  was  passed,  by  which  the  courts  are 
authorized  to  enter  an  appearance  for  the  defendant,  and  the  cause  is  then 
prosecuted  in  the  same  manner  as  though  the  defendant  had  voluntarily 

appearea. 

We  suppose,  the  object  of  the  sixth  rule  is,  to  enable  the  complainant  to 
proceed  without  an  actual  appearance.  The  provisions  of  the  sixth  and 
yoventh  rules  embrace  substantially  the  provisions  of  the  British  statute,  and 
the  same  construction  applied  to  the  statute,  must  be  applied  to  the  rules. 
1  Harr.  Chan.  Pract.  203  ;  1  Newland's  Chan.  Pract.  97.  If  the  court  had 
intended  to  require  the  service  of  a  copy  of  *the  decree  pro  cou/tssOy  r^aaa 
in  cases  where  an  appearance  had  been  entered,  and  demurrer  filed  *- 
and  overruled,  language  would  have  been  used  leaving  no  doubt  of  such 
intention.  Such  a  requisition  being  contrary  to  be  settled  practice  of  the 
English  courts,  would  not  have  been  permiited  to  rest  on  mere  inference  or 
implication. 

In  support  of  the  third  error  assigned,  it  is  contended,  that  if  the  court 
should  be  of  the  opinion,  that  a  copy  of  the  decree  ought  to  have  been  served, 
previous  to  its  being  finally  entered  ;  yet  it  is  manifest,  in  the  present  case, 
that  the  service  of  the  decree  was  waived.  The  court  were  distinct! v 
informed,  that  the  defendants  in  the  cause  did  not  wish  or  intend  to  file  an 
answer  ;  under  such  circumstances,  it  would  have  been  useless  to  have 
served  a  copy  of  the  decree  upon  the  parties  ;  without  an  answer,  no  other 
decree  could  have  been  pronounced  than  the  one  entered  ;  and  as  it  was 
known  no  answer  would  be  filed,  the  service  of  a  copy  of  the  decree  would 
have  been  a  useless  act.  It  is  tantamount  to  a  consent  that  the  decree  shall 
be  entered.  5  Johns.  Ch.  68.  Why  may  not  a  party  rest  his  case  upon  a 
demurrer?  He  knows  the  facts  are  correctly  stated  in  the  bill.  He  finds 
the  law  arising  from  those  facts  against  him  ;  upon  what  principle  of  law  or 
justice  is  a  party  so  circumstanced  obliged  to  pay  the  expense  of  a  copy  and 
service  of  such  a  decree  ? 

SergearUy  also  for  the  appellants,  after  presenting  to  the  court  the  printed 
arguments  of  JFbx  and  Caswell^  stated,  that  the  whole  case  turned  upon  the 
rules  for  the  regulation  of  equity  proceedings  in  the  circuit  courts,  as  estab- 
lished by  this  court.  He  particularly  referred  to  the  20th  rule  ;  and  he  con- 
tended, that  the  proceeding  in  the  circuit  court  of  Ohio  was  against  those 
rules.  Those  rules  were  established  for  the  general  regulation  of  proceed- 
ings in  chancery  cases,  and  they  form  a  part  of  the  law  of  the  land.  A  bill 
of  review  must  be  founded  on  new  matter,  and  this  of  a  peculiar  character  ; 
but  there  is  no  allegation  of  new  matter  in  this  proceeding.  The  parties  in 
this  case  demurred  to  the  bill  ;  they  were  thus  in  court,  and  there  was 
no  necessity,  under  the  rules  of  practice,  to  serve  a  copy  of  the  subse- 
quent decree  upon  them.  But  in  addition  to  this,  the  solicitor  of  the  r^nan 
^original  defendants  expressly  declared,  the  defendants  had  nothing  ^ 
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to  allege  against  the  original  bill.    This  is  conclusive  upon  tLe  appellees  ; 
they  wore  bound  by  the  admissions  of  their  solicitor. 

Hammond^  for  the  appellees. — The  first  error  alleged  is,  that  all  the 
parties  interested  in  the  original  decree,  were  not  parties  to  the  bill  of 
review.  We  reply,  that  none  were  affected  by  that  decree  but  White,  and 
Cummins  and  Bennefil,  who  claimed  under  him.  Nothing  was  decreed 
affecting  the  other  parties.  The  decree  did  not  touch  them.  Consequently, 
they  could  not,  properly,  be  complainants  in  a  bill  of  review.  As  it 
respected  them,  there  was  nothing  to  be  reviewed. 

The  second  error  alleged  is,  that  the  appellees  having  appeared  and 
demurred,  although  their  demurrer  was  overruled,  and  the  cause  remanded 
to  the  rules  for  further  proceeding,  service  of  a  decree  nisi  was  not  neces- 
sary. The  supreme  court  of  the  United  States  have  established  rules  of 
practice  touching  this  point.  The  circuit  courts  may  not  give  them,  every- 
where, exactly  the  same  construction  ;  but  may  blend  with  them,  in  that 
construction,  an  existing  practice.  There  is  no  reason  why  a  cause,  at  the 
rules,  upon  rule  for  answer,  should  be  distinguished  from  a  decree  joro  con- 
fessOj  for  non-appearance.  The  object  of  serving  on  the  respondent  himself, 
a  decree  niaiy  is,  that  the  court  may  be  assured  he  is  wilfully  in  default. 
This  is  alike  indispensable,  in  every  case,  where  a  decree  pro  confesso  is  to 
be  taken.  The  supreme  court  will  not  readily  control  the  circuit  court  in 
deciding  any  matter  respecting  its  own  practice.  So  it  is  decided  in  Dun* 
can  V.  United  States,  7  Pet.  451-2.  The  decision  of  the  circuit  court,  in 
the  case  now  under  consideration,  is  predicated  upon  its  own  knowledge  of 
its  own  practice.  That  decision  is  in  aid  of  a  full  and  fair  administration 
of  justice,  and  therefore,  ought  to  be  sustained,  if  possible. 

The  third  error  assigned  assumes,  that  the  pleadings,  in  this  case,  involve 
a  waiver  of  the  rule.  That  is,  there  being  no  replication,  the  allegation,  in 
the  answer  to  the  bill  of  review,  that  the  counsel  for  the  appellees,  the 
♦oAftl  ^®8p<^^<^®Dt8  '^^  ^^®  original  *suit,  declared  in  court  that  the  appellees 
-'  did  not  wish  to  file  an  answer  to  the  original  bill,  is  a  fact  confessed. 
There  can  be  nothing  in  this.  No  declarations  of  counsel,  in  court,  unless 
formally  made  and  recorded,  or  noted  in  writing,  can  authorize  a  departure 
from  the  established  modes  of  practice.  It  seems  an  odd  apology  for  error 
in  a  decree,  that  opposing  counsel  made  declarations  that  induced  the  party 
to  commit  that  error.  But  we  go  further  ;  we  maintain,  that  parties  are 
not  to  be  concluded  by  loose  and  general  declarations  of  counsel.  Parties 
are  as  well  to  be  protected  against  these,  as  against  the  apprehended  negli- 
gences, which  the  service  of  a  decree  nisi  is  intended  to  prevent.  It  is 
denied,  that  any  declaration,  either  of  the  party  himself,  or  of  his  counsel, 
can  be  set  up  in  answer  to  a  bill  of  review,  for  error  on  the  face  of  the 
record,  unless  such  declaration  appears  in  the  record  of  the  proceedings,  or 
on  the  face  of  the  decree.     With  these  remarks,  the  case  is  submitted. 

Stoby,  Justice,  delivered  the  opinion  of  the  court.  After  stating  the 
case,  he  proceeded  : — Several  objections  have  been  taken  by  the  appellants 
to  the  decree.  In  the  first  place,  it  is  said,  that  all  the  parties  to  the 
original  decree  are  not  made  parties  to  the  bill  of  review.  How  this  matter 
is,  does  not  distinctly  appear,  as  the  proceedings  on  t^ie  original  bill,  though 
made  a  part  of  the  bill  of  review,  are  not,  as  they  ought  to  have  been, 
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spread  upon  the  present  record.  The  principle  is  unquestionable,  that  all 
the  parties  to  the  original  decree  ought  to  join  in  the  bill  of  review  ;  but, 
for  aught  that  appears,  no  decree  was  ever  had  against  the  other  defend- 
ants. If  this  constituted  the  turning  point  of  the  cause,  we  should  de^m  it 
necessary  to  award  a  certiorariy  as  there  is  reason,  from  the  answer,  to 
doubt,  if  any  decree  was  had  against  the  other  defendants,  not  made  parties 
to  the  bill  of  review. 

In  the  next  place,  it  is  objected,  that,  after  an  appearance  and  demurrer 
overruled,  it  is  not  necessary  to  serve  the  party  defendant  with  a  copy  of 
the  decree,  taking  the  bill  pro  confesaOy  for  want  of  an  answer.  The  answer 
to  the  bill  of  review  having  expressly  denied  any  error  and  irregularity  in 
the  decree,  and  not  having  admitted,  that  the  service  of  any  such  *copy  ^^ 
is  necessary,  that  matter  was  directly  put  in  controversy  ;  and  the  L 
cause  having  been  set  down  for  a  hearing  upon  the  bill  and  answer,  without 
a  replication,  it  is  difficult  to  perceive,  how  this  court  can  take  judicial  notice 
of  what  the  practice  of  the  circuit  court  is  upon  this  subject,  when  that  prac- 
tice is  the  very  hinge  of  the  controversy.  But  it  is  not,  in  our  opinion, 
necessary  to  enter  upon  this  point ;  because,  we  are  of  opinion,  that  the 
decree  is  perfectly  regular,  without  the  service  of  any  copy,  according  to  the 
rules  prescribed  by  this  court,  in  equity  causes,  to  the  circuit  courts ;  and 
no  practice  of  the  circuit  court,  inconsistent  with  those  rules,  can  be  admis- 
sible to  control  them.  The  20th  of  the  rules,  made  by  this  court  at  Febru- 
ary term  1822,  in  equity  causes,  is  as  follows.  "If  a  plea  or  demurrer  be 
overruled,  no  other  plea  or  demurrer  shall  be  thereafter  received  ;  and  the 
defendant  shall  proceed  to  answer  the  plaintiff's  bill ;  and  if  he  fail  to  do  so, 
within  two  calendar  months,  the  same,  or  so  much  thereof  as  was  covered 
by  the  plea  or  demurrer,  may  be  taken  for  confessed,  and  the  matter  thereof 
be  decreed  accordingly."  By  the  terms  of  this  rule,  no  service  of  any  copy 
of  an  interlocutory  decree,  taking  the  bill  pro  con/esso,  is  necessary,  before 
the  final  decree  ;  and  therefore,  it  cannot  be  insisted  on  as  a  matter  of  right, 
or  furnish  a  proper  ground  for  a  bill  of  review.  If  the  circuit  court  should, 
as  matter  of  favor  and  discretion,  enlarge  the  time  for  an  answer,  or  require 
the  service  of  a  copy,  before  the  final  decree,  that  may  furnish  a  ground, 
why  that  court  should  not  proceed  to  a  final  decree,  until  such  order  was 
complied  with.  But  any  omission  to  comply  with  it,  would  be  a  mere  irreg- 
ularity in  its  practice ;  and  if  the  court  should  afterwards  proceed  to  make 
a  final  decree,  without  a  compliance  with  it,  it  would  not  be  error  for  which  a 
bill  of  review  lies  ;  but  it  would  be  to  be  redressed,  if  at  all,  by  an  order 
to  set  aside  the  decree  for  irregularity,  while  the  court  retains  possession 
and  power  over  the  decree  and  the  cause. 

In  the  present  case,  the  circuit  court  did  proceed  to  make  a  final  decree, 
after  taking  the  bill  pro  confeaso.  There  is  no  error  on  the  face  of  tliat 
decree.  It  conforms  to  the  requisitions  of  the  rules  of  this  court ;  and  we 
are,  therefore,  of  opinion,  that  it  is  not  liable  to  reversal  upon  the  present 
bill  of  review.  *The  decree  of  the  circuit  court  is  reversed,  and  r^^y^.^ 
the  cause  remanded  to  that  court,  with  directions  to  dismiss  the  bill  1- 
of  review. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Ohio,  and  was  argued 
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by  counsel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  de- 
creed by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be  and  the  same  is  hereby  reversed,  and  that  this  cause  be  and  the  same  is 
hereby  remanded  to  the  said  circuit  court,  with  directions  to  dismiss  the 
bill  of  review  in  this  cause. 


*271]     *UNrrKD  States,  Plaintiffs  in  error,  v.  Andrew  Hack,  Thomas 
Sewall  and  James  Wilkes,  Jr.,  Assignees  of  John  Stouffbb. 

Priority  of  the  United  States, — Partnership. 

The  prioritj  of  the  United  States  does  not  extend  so  as  to  take  the  property  of  a  partner  from 
partnerahip  effects,  to  pay  a  separate  debt,  due  by  such  partner  to  the  United  States,  when  the 
partnership  effects  are  not  sufficient  to  satisfy  the  creditors  of  the  partnership.* 

It  is  a  rule  too  well  settled  to  be  now  called  in  question,  that  the  interest  of  each  partner  in  the 
partnership  property,  is  his  share  in  the  surplus,  after  the  partnership  debts  are  paid ;  and 
that  surplus,  only,  is  liable  for  the  separate  debts  of  such  partner. 

Error  to  the  Circuit  Court  of  Maryland.  The  United  States  instituted 
an  action  of  assumpsit  against  the  defendants,  in  the  circuit  court  of  the 
United  States  for  the  district  of  Maryland.  The  defendants  pleaded  nan 
assumpsit^  and  the  case  was  submitted  to  the  court  by  the  counsel  for  the 
plaintiffs  and  the  defendants,  on  the  following  statement  of  facts  agreed  : 

"It  is  agreed  between  the  parties  in  this  case,  by  their  counsel,  that 
John  Stouffer  is  largely  indebted  to  the  plaintiffs  on  sundry  judgments 
rendered  against  him  on  custom-house  bonds ;  that  the  said  John  Stouffer 
was,  at  the  date  of  the  said  bonds,  and  of  the  rendition  of  the  said  judg- 
ments, a  partner  in  trade  with  his  brother  Jacob  Stouffer,  and  so  continued 
until  the  execution  of  the  deed  of  trust  hereinafter  referred  to ;  that  the 
said  John  and  Jacob  Stouffer  becoming  embarrassed  and  insolvent  in  their 
affairs,  on  the  19th  day  of  May  1832,  executed  a  deed  of  trust  to  and  in 
favor  of  the  defendants,  of  all  their  joint  and  partnership  property,  for  the 
benefit  of  their  joint  and  partnership  creditors,  having  no  private  or 
undivided  estate ;  that  the  said  property  is  not  sufficient  for  the  payment  of 
all  said  creditors,  but  that  the  said  John  Stouffer's  undivided  half,  now  in 
the  possession  of  the  said  trustees,  amounts  to  $974.71.  It  is  also  agreed, 
that  the  amount  of  the  unsatisfied  judgments  of  the  United  States  against 
♦o^ol  ^^®  ®*^^  John  Stouffer  is,  at  *this  date,  $2100,  and  upwards,  after 
-*  exhausting  his  private  and  individual  estate.  And  the  amount  now 
in  the  possession  of  the  aforesaid  trustees,  being  the  proceeds  of  the  said 
partnership  estate,  is  $1942.42,  one-half  of  which  is  $u74.71.  Upon  the  fore- 
going statement  of  facts,  the  district-attorney  contends,  that  the  plaintiffs 
are,  entitled  to  receive  from  the  defendants  the  sum  of  $974.71,  being  the 
proceeds  of  John  Stouffer's  undivided  half  of,  in  and  to  the  aforesaid  part- 
nership estate,  to  be  applied  to  the  satisfaction  of  the  aforesaid  judgments 
recovered  against  the  said  John  Stouffer.  The  counsel  for  the  defendants 
contends,  that  the  plaintiffs  are  not  entitled  to  receive  anything  from  the 
defendants  in  this  action,  on  the  ground,  that  the  money  in  their  hands  is 
the  proceeds  of  partnership  property,  the  whole  of  which  is  inadequate  to 

*  United  States  v.  Duncan,  4  McLean  607 ;  United  States  v.  E^ans,  Crabbe  60 ;  Ex  parte  Webb, 
2  Bank.  Reg.  183. 
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the  entire  payment  of  the  partnership  debts  ;  and  that  the  plaintiffs  are 
creditors  of  John  Stouffer  only,  and  not  of  the  said  partners.  The  question 
submitted  to  this  court  is,  whether  the  plaintiffs  are  entitled  to  recover  from 
the  defendants  in  this  case  the  said  sum  of  $974.71,  being  one-half  of  the 
aforesaid  partnership  estate.  It  is  finally  agreed,  that  all  errors  in  pleading 
be  mutually  released,  and  that  either  party  shall  have  the  privilege  of  prose- 
cuting a  writ  of  error  to  the  supreme  court  of  the  United  States." 

The  circuit  court  gave  judgment  for  the  defendants ;  and  the  United 
States  prosecuted  this  writ  of  error.  The  case  was  argued  by  the  Attorney- 
General  for  the  United  States.  No  counsel  appeared  to  argue  the  cause  for 
the  defendants. 

For  the  United  States,  the  Attorney- OenercU  contended,  that  under  the 
provisions  of  the  acts  of  congress,  the  United  States,  as  judgment-creditors 
of  John  Stouffer,  were  entitled  to  be  first  paid  to  the  extent  of  his  share  of 
the  property  assigned  to  the  defendants,  in  preference  to  the  creditors  of  the 
partnership ;  and  that  the  judgments  of  the  court  below  ought,  therefore, 
to  be  reversed.  The  attorney-general  conceded,  that  by  the  general  law  of 
^partnership,  both  in  the  United  States  and  in  England,  the  property  r^.^^^., 
of  the  partnership  was  first  liable  to  the  debts  of  the  firm ;  and  ^ 
although  an  execution  may  go  against  such  effects,  in  favor  of  a  separate 
creditor  of  one  of  the  partners,  yet  the  purchaser  under  such  proceedings, 
could  only  take  the  property  of  the  partner,  subject  to  such  debts.  He 
referred  to  the  authorities  on  this  point  in  the  reports  of  cases  decided  in  the 
United  States.  1  Gallis.  367  ;  Pet.  C.  C.  460 ;  Master  of  Smith,  16  Johns. 
102,  and  the  cases  in  the  notes;  15  Mass.  82;  1  Wend.  311  ;  2  Ibid. 
This  being  the  general  law  of  partnership,  and  this  court  having  decided 
in  the  case  of  Conard  v.  Atlantic  Insurance  Company,  1  Pet.  389,  that  the 
piiority  of  the  United  States  does  not  divest  anterior  liens,  the  foundation 
of  the  claim  of  the  United  States  in  this  ease  can  rest  only  on  the  local 
law  of  Maryland.  The  case  of  Wallace  v.  Patterson,  2  Har.  &  McHen.  463, 
arose  under  the  act  of  the  legislature  of  Maryland,  and  was  decided  in  1790. 
That  act  is  now  in  force.  The  act  was  passed  in  1715,  ch.  4,  of  the  laws  of 
tha*  year,  and  it  authorizes  a  debtor  to  pursue  the  property  of  his  creditor 
wherever  it  may  be  found.  If,  in  the  state  of  Maryland,  a  debtor  may  pro- 
ceed under  this  law  against  partnership  property,  may  not  the  United  States  ? 
No  case  entirely  applicable  to  the  case  before  the  court,  has  been  found  in 
the  Maryland  reports.  In  a  case  where  the  private  property  of  the  parties 
had  gone  into  the  partnership  effects,  would  not  the  rights  of  the  creditors 
be  equal?  Suppose,  an  importation  of  goods  liable  to  duties  had  been 
passed  over  to  a  partnership,  would  not  the  United  States  have  a  right  to 
call  on  the  partnership  for  the  unpaid  duties  ? 

The  attorney-general  stated  that  he  had  found  this  case  on  the  docket  of 
the  court ;  and  had  felt  himself  bound  to  submit  it  for  decision,  with  these 
remarks. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — This  cause 
comes  up  on  a  writ  of  error,  from  the  circuit  court  of  the  United  States  for 
the  district  of  Maryland.  The  action  in  the  circuit  court  was,  for  the 
recovery  of  a  sum  of  money,  which  came  into  the  hands  of  the  defend-  r^o^ ^ 
aotts,  ^8  '^'assignees  of  John  and  Jacob  Stouffer,  who  were  partners  in  ^ 
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bad  become  insolvent.     Tbe  material  facts  in  tbe  case,  as  agreed  between 
the  parties,  are  : 

That  John  Stonffer,  one  of  the  partners,  is  largely  indebted  to  the  United 
States  on  sundry  judgments  rendered  against  him  on  custom-house  bonds. 
That  at  the  date  of  said  bonds,  and  at  the  time  of  the  rendition  of  the  judg- 
ments, he  was  a  partner  in  trade  with  Jacob  Stouffer,  and  so  continued  until 
the  19th  day  of  May  1832,  when  they  became  embarrassed  and  insolvent, 
and  executed  a  deed  of  trust,  to  and  in  favor  of  the  defendants,  for  all  their 
joint  and  partnership  property,  for  the  benefit  of  their  joint  and  partnership 
creditors,  they  having  no  private  or  individual  estate.  The  property  then 
assigned,  is  not  sufficient  to  pay  the  partnership  creditors  ;  but  the  undivided 
half  of  John  Stouffer,  now  in  the  possession  of  the  defendants,  amounts  to 
$974.71. 

Upon  this  state  of  facts,  the  question  submitted  to  the  circuit  court  was, 
whether  the  United  States  were  entitled  to  recover  from  the  defendants  the 
sum  of  $974.71,  being  John  Stouffer's  half  of  the  proceeds  of  the  partner- 
ship estate.     Upon  which  the  court  gave  judgment  for  the  defendants. 

It  is  claimed,  on  the  part  of  the  plaintiffs  in  error,  that,  under  the  pro- 
visions of  the  acts  of  congress,  the  United  States,  as  judgment-creditors  of 
John  Stouffer,  are  entitled  to  be  first  paid,  to  the  extent  of  his  share  of  the 
property  assigned  to  the  defendants,  in  preference  to  the  creditors  of  the 
partnership.  The  act  of  congress,  §  65  (1  U.  S.  Stat.  676),  declares,  that 
when  any  bond  for  the  payment  of  duties  shall  not  be  satisfied  on  the  day 
it  becomes  due,  the  collector  shall  forthwith  cause  a  prosecution  to  be  com- 
menced,  &c.  And  in  all  cases  of  insolvency,  or  where  any  estate,  in  the 
hands  of  the  executors,  administrators  or  assignees,  shall  be  insufiicient  to 
pay  all  the  debts  due  from  the  deceased,  the  debt  or  debts  due  from  the 
United  States  on  such  bonds,  shall  be  first  satisfied,  &o. 

The  construction  of  this  clause  of  the  act  of  congress  has  frequently 
come  under  the  consideration  of  this  court,  although  not  under  the  circum- 
stances in  which  it  is  now  presented.  It  was  held,  at  an  early  day,  in  the 
^  ,  case  of  the  United  States  v.  ^Fishery  2  Cranch  358,  in  the  construction 
-I  of  a  similar  clause  in  the  act  of  3d  March  1797,  ch.  74,  that  no  lien 
is  created  by  this  law.  No  bond  fide  transfer  of  property,  in  the  ordinary 
course  of  business,  is  overreached.  And  in  a  late  case  of  Canard  v.  Atlan* 
tic  Insurance  Company y  1  Pet.  439  ;  this  question  received  a  very  full 
examination,  and  explanation  of  some  former  decisions  which  seem  not  to 
have  been  fully  understood.  And  in  the  course  of  which  it  is  observed  : 
^^  What  then  is  the  nature  of  the  privity  thus  limited  and  established  in 
favor  of  the  United  States  ?  Is  it  a  right  which  supersedes  and  overrules 
the  assignment  of  the  debtor,  as  to  any  property  which  the  United  States 
may  afterwards  elect  to  take  in  execution,  so  as  to  prevent  such  property 
from  passing,  by  virtue  of  such  assignment,  to  the  assignee  ?  Or  is  it  a 
mere  right  of  prior  payment,  out  of  the  general  funds  of  the  debtor,  in  the 
hands  of  the  assignee?  We  are  of  opinion,  that  it  clearly  falls  within 
the  latter  desoription.'' 

If,  then,  the  debt  of  the  United  is  not  a  lien^  but  only  entitled  to  priority 
of  payment  out  of  the  general  funds  of  the  debtor,  in  the  hands  of  the 
assignee,  what  are  the  funds  out  of  which  this  priority  is  set  up  in  the  pres- 
ent case?     They  are  not  the  funds  of  John  Stouffer,  the  debtor  of  the 
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United  States,  but  of  John  &  Jacob  Stouffer,  who  have  become  insolvent, 
having  no  separate  property  ;  and  the  partnership  property  is  insufficien- 
to  satisfy  the  partnership  creditors.  It  is  a  rule  too  well  settled  to  be  now 
called  in  question,  that  the  interest  of  each  partner  in  the  partnership  propt 
erty,  is  his  share  in  the  surplus,  after  the  partnership  debts  are  paid  ;  and 
that  surplus  only  is  liable  for  the  separate  debts  of  such  partner.  And  this 
is  the  rule  in  the  exchequer  in  England,  with  respect  to  debts  due  to  the 
crown.  In  the  case  of  The  King  v.  Sanderson^  1  Wightwick  60,  it  was 
held,  that  upon  an  extent  against  one  partner,  the  crown,  like  a  separate 
private  creditor,  took  the  separate  interest  of  the  partner,  subject  to  the 
partnerahip  debts. 

It  has  been  a  question  very  much  ligitated  in  England,  and  in  this 
country,  both  in  the  courts  of  law  and  equity,  as  to  the  manner  in  which 
the  separate  creditor  of  one  partner  was  to  avail  himself  of  the  share  of 
such  partner  in  the  joint  property  of  the  firm,  where  the  partnership  is  sol- 
vent. But  whatever  *cour8e  is  adopted,  it  is  the  interest  only  of  j.^ 
the  separate  partner  that  is  taken,  and  always  subject  to  the  rights  ^ 
of  the  partnership  creditors.  16  Johns.  106,  and  cases  in  note  ;  2  Johns. 
Ch.  54^  ;  4  Ibid.  A25.  But  that  question  does  not  arise  here,  as  it  is  ad- 
mitted, that  the  partnership  property  is  insufiicient  to  pay  the  partner- 
ship debts.  We  entcitain  no  doubt,  therefore,  that  the  United  States 
are  not  entitled  to  recover  the  $974.71.  The  judgment  of  the  eircuit  court 
is  accordingly  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  circuit  court  in  this  cause  be 
and  the  same  is  hereby  affirmed. 


*United  States,  Appellants,  v.  Onb  hundred  and  twelve  Casks    [*277 

or  SuGAE :  Nathan  Goodalb,  Claimant. 

Entry  of  mercha/fidiae, 

A  seizure  was  made  in  the  port  of  New  Orleans,  under  the  67th  section  of  the  act  of  1799,  for 
the  collection  of  duties  (1  U.  S.  Stat  677X  which  authorizes  the  collector,  where  he  shall  sus- 
pect a  false  and  fraudulent  entry  to  have  been  made  of  any  goods,  wares  or  merchandises,  to 
cause  an  examination  to  be  made,  and  if  found  to  differ  from  the  entry,  the  merchandise  is 
declared  to  be  forfeited,  unless  it  shall  be  made  to  appear  to  the  collector,  or  to  the  court  in 
which  a  prosecution  for  the  forfeiture  shall  be  had,  that  such  difference  proceeded  from  accident 
or  mistake,  and  not  from  an  intention  to  defraud  the  revenue.  After  hearing  the  testimony 
offered  in  the  cause,  the  court  decreed  and  ordered,  that  the  property  seized  be  restored  to  the 
claimant,  upon  the  payment  of  a  duty  of  fifteen  per  cent,  ad  valorem  ;  that  the  libel  be  dis- 
missed, and  that  probable  cause  of  seizure  be  certified  of  record ;  the  United  States  appealed 

from  this  decree. 
The  court  not  being  able  to  decide  from  the  evidence  sent  up  with  the  record,  that  the  article,  ia 

point  of  fact,  differs  from  the  entry  at  the  custom-house,  affirmed  the  decree  of  the  court  below. 
The  denomination  of  merchandise,  subject  to  the  payment  of  duties,  is  to  be  understood  in  a 

commereial  sense,  although  it  may  not  be  scientifically  correct ;  all  laws  regulating  the  pay. 

ment  of  duties  are  for  practical  appIicatlQn  to  ^mmercial  operations,  and  are  to  be  understood 
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in  a  commercial  sense ;  and  it  is  to  bo  presumed  that  congress  so  used  and  intended  tbem  to 
be  understood.  * 

AppeaI'  from  the  District  Court  for  the  Eastern  District  of  Loaisiana. 

This  case  was  presented  to  the  court  on  printed  statements  and  argu- 
ments, by  Butler,  Attorney-General,  for  the  appellants. 

Thomfson,  Justice,  delivered  the  opinion  of  the  court. — The  sugars  in 
question  in  this  case  were  seized  by  the  collector  of  the  district  of  Missis- 
sippi, and  libelled  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana,  under  the  allegation  that  they  had  been  falsely  entered 
at  the  custom-house  of  the  port  of  New  Orleans,  as  syrup  ;  when,  in  fact, 
they  were  casks  of  sugar  in  a  state  of  partial  solution  in  water.  The  libel 
charges,  that  this  entry  was  made  by  a  false  designation  of  the  merchandise 
^  ,  with  an  intent  to  defraud  the  revenue  *of  the  United  State,  by  sub- 
J  jecting  the  article  to  an  ad  valorem  duty  of  fifteen  per  cent,  only, 
instead  of  a  specific  duty  of  three  cents  and  four  cents  per  pound,  if  entered 
as  sugars,  which,  as  is  alleged,  they  in  fact  were. 

This  seizure  was  made  under  the  67th  section  of  the  act  of  1799,  for  the 
collection  of  duties  (1  U.  S.  Stat.  677),  which  authorizes  the  collector,  when 
he  shall  susp  ct  a  false  and  fraudulent  entry  to  have  been  made 'of  any 
goods,  wan^s  or  merchandise,  to  cause  an  examination  to  be  made,  and  if 
found  to  differ  from  the  entry,  the  merchandise  is  declared  to  be  forfeited, 
unless  it  shall  be  made  to  appear  to  the  colloclor,  or  to  the  court  in  which 
a  prosecution  for  the  forfeiture  shall  be  had,  that  such  difference  proceeded 
from  accident  or  mistake,  and  not  from  an  intention  to  defraud  the  revenue. 

The  answer  and  claim  of  Goodale  denies  that  the  contents  of  the  casks 
were  sugar,  or  that  they  differ  from  the  entry,  or  that  the  entry  was  made 
with  intent  to  defraud  the  revenue. 

After  hearing  the  testimony  offered  in  the  cause,  the  court  decreed  and 
ordered,  that  the  property  seized  be  restored  to  the  claimant,  upon  the  pay- 
ment of  a  duty  of  fifteen  per  cent,  ad  valorem  thereupon,  that  the  libel  bo 
dismissed,  and  that  probable  cause  of  seizure  be  qertified  of  record.  From 
this  decree,  the  present  appeal  is  taken. 

The  decision  in  this  case  turns  entirely  upon  the  question,  whether,  in 
point  of  fact,  the  merchandise  was  different  from  the  denomination  under 
which  it  was  entered  ;  that  is,  whether  the  article  was  sugar,  and  not  syrup  ; 
and  if  not  syrup,  then  whether  such  entry  was  made  with  intent  to  defraud 
the  revenue.  It  is  deemed  unnecessary  to  go  into  a  particular  and  detailed 
examination  of  the  testimony  on  tiie  trial.  A  number  of  witnesses  were 
examined  on  both  sides,  for  the  purpose  of  ascertaining  the  character  and 
denomination  of  the  article  in  question.  It  wa»  a  pure  question  of  fact,  and 
the  nature  of  the  inquiry  admitted  of  nothing  more  certain  than  an  expres- 
sion of  opinion,  and  which  resulted,  as  is  generally  the  case  in  such  inquiries, 
in  a  difference  of  opinion.  In  such  cases,  the  court  must  be  governed,  in  a 
great  measure,  by  the  character  and  intelligence  of  the  witnesses,  and  the 
opportunities  they  have  had  of  becoming  acquainted  with  the  subject  upon 
which  they  are  called  upon  to  express  an  opinion  ;  and  the  weight  of  the 

1  Elliott  V.  Swartwout,  10  Pet.  137;  Curtis  v.     Id.  261.    See  Jaifray  v.  Murphy,  19  Int  B. 
JCartiii,  8  How.  lOA ;  Haillvxl  v.  Lawrence,  16     Rec.  143. 
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♦opinion  of  a  witness,  and  the  influence  it  is  to  have  upon  the  trib- 
unal, whether  court  or  jury,  which  is  to  decide  upon  it,  will  depend  very 
much  upon  seeing  and  hearing  the  witness  give  his  testimony.  When, 
therefore,  a  case  rests  upon  a  mere  question  of  fact,  and  especially,  when 
that  fact  is  to  be  ascertained  by  the  uncertain  evidence  of  opinion,  the 
appellate  court  ought  to  place  much  reliance  upon  the  decision  of  the  court 
below,  and  not  reverse  a  decree,  unless  it  is  very  satisfactorily  shown  to  be 
against  the  weight  of  evidence. 

One  of  the  witnesses  examined  on  the  part  of  the  United  States  was  a 
chemist,  who  had  analyzed  a  portion  of  the  article  in  question,  and  found  it 
composed  of  nothing  but  sugar,  dissolved  in  water,  and  was  not  syrup,  ac- 
cording to  his  understanding ;  which,  as  he  says,  is  prepared  by  pouring 
water  on  sugar,  and  boiling  it  to  that  consistency  which  prevents  crystalli- 
zation, and  that  to  produce  this  effect,  it  is  necessary  to  introduce  other 
agents,  such  as  the  white  of  eggs,  &c.  With  respect  to  this  and  all  other 
testimony  of  this  description,  it  is  only  necessary  to  observe,  that  the  denom- 
ination of  merchandise,  subject  to  the  payment  of  duties,  is  to  be  under- 
stood in  a  commercial  sense,  although  it  may  not  be  scientifically  correct. 
All  laws  regulating  the  payment  of  duties  are  for  practical  application  to 
commercial  operations,  and  are  to  be  understood  in  a  commercial,  sense. 
And  it  is  to  be  presumed  that  congress  so  used  and  intended  them  to  be 
understood. 

Two  of  the  witnesses  on  the  part  of  the  United  States,  who  were  mer- 
chants, and  had  dealt  largely  in  sugars,  and  apparently  very  competent 
judges  on  the  subject,  testified,  that  sugar  dissolved  in  water  is  not  consid- 
ered syrup,  in  the  sense  generally  used  in  common  parlance,  as  an  article  of 
commerce.  To  make  syrup,  the  sugar  must  be  boiled  and  clarified.  They  say, 
that  sugar  barely  dissolved  in  water  is  a  new  article,  not  known  in  common 
as  an  article  of  trade.  Some  other  witnesses  were  examined  on  the  part  of 
the  United  States,  who  express  an  opinion,  that  this  article  is  not  syrup. 
Their  situation  and  knowledge  of  the  article,  however,  do  not  seem  to  qualify 
them  to  form  a  very  satisfactory  opinion  on  the  subject.  But  none  of  these 
witnesses  undertake  to  say,  that  the  article  could,  with  any  propriety,  be 
called  sugar. 

On  the  part  of  the  claimant,  a  greater  number  of  witnesses  were  exam- 
ined, one  of  whom  was  a  sugar- refiner,  who  says,  that  ♦speaking  as  a  r^oQQ 
merchant  and  sugar-reflner,  he  should  consider  this  article  syrup.  It  ^ 
cannot,  he  says,  be  called  by  ony  other  name.  Several  other  merchants  and 
dealers  in  sugar  concur  with  him  ;  some  say,  the  basis  of  all  syrup  is  sugar 
and  water  boiled  together  ;  that  the  different  kinds  of  syrups  are  produced 
by  putting  into  the  sugar  the  different  articles  from  which  the  syrup  takes 
its  name,  such  as  orange,  lemon,  &c.  Some  call  it  natural  syrup  ;  others 
speak  of  it  as  an  inferior  kind  of  syrup  ;  but  all  deny  that  it  can,  with  any 
propriety,  be  called  sugar.  The  district-attorney  testifies,  that  when  the 
seizure  was  made,  it  was  supposed  by  the  collector,  to  be  the  expressed  juice 
of  the  cane,  boiled  to  a  certain  consistency  ;  that  it  was  not  then  known,  that 
it  had  been  prepared  by  the  dissolution  of  sugar  with  water.  There  is  cer- 
tainly very  strong  reason  for  suspecting  that  this  was  done  for  the  purpose 
of  evading  the  specific  duty  on  sugar  ;  especially,  as  it  is  admitted  on  the 
record,  that  the  claimant  has  an  establishment  at  Matanzas  for  preparing 

8  Pkt.— 12  177 
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sugar  in  this  manDer,  for  the  purpose  of  shipment  to  New  Orleans,  to  be 
made  into  refined  sugar,  at  his  establishment  or  refinery  at  that  place.  Yet 
we  do  not  think,  under  the  evidence  in  the  cause,  we,  as  an  appellate  court, 
ought  to  reverse  the  decree  of  the  court  below,  and  decree  a  forfeiture, 
especially,  as  we  cannot  say,  from  the  evidence,  that  the  article,  in  point  of 
fact,  differs  from  the  entry  at  the  custom-house.  It  is  difficult  to  say,  what 
is  its  true  denomination  ;  the  witnesses  speak  of  it  as  a  new  article,  not  known 
in  trade ;  none  call  it  sugar ;  all  seem  to  think  it  may  be  called  syrup,  in 
some  sense,  though  several  think  it  is  not  such,  according  to  the  understand- 
ing of  that  article  in  trade  and  commerce.  Upon  the  whole,  we  think  the 
decree  of  the  court  below  ought  to  be  affirmed,  and  a  certificate  of  probable 
cause  of  seizure  be  certified  of  record. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered,  adjudged 
and  decreed  by  this  court,  that  the  decree  of  the  said  district  court  in  this 
cause  be  and  the  same  is  hereby  affirmed,  and  that  a  certificate  of  probable 
cause  of  seizure  be  certified  of  record. 
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Dissolution  of  corporation. 

The  18th  section  of  the  act  of  Virginia,  of  January  1824,  incorporating  the  Chesapeake  and  Ohio 
Canal  Coropanj,  declares,  that  upon  such  surrender  and  acceptance, "  the  charter  of  the  Potomac 
Company  shall  be,  and  the  same  is  hereby,  vacated  and  annulled,  and  all  the  powers  and  rights 
thereby  granted  to  the  Potomuc  Company  shnll  be  vested  in  the  company  hereby  incorporated.** 
By  this  provision,  the  Potomac  Company  ceased  to  exist,  and  a  scire  facias  on  a  judgment 
obtained  against  the  company,  before  is  was  so  determined,  cannot  be  maintained. 

There  is  no  pretence  to  say,  that  a  scire  facias  can  be  maintained,  and  a  judgment  had  thereon, 
against  a  dead  corporation,  any  more  than  against  a  dead  man. 

The  dissolution  of  the  corporation,  under  the  acts  of  Virginin  and  Maryland  (even  supposing  the 
act  of  confirmation  of  congress  out  of  the  way),  cannot,  in  any  just  sense,  be  considered,  within 
the  clause  of  the  constitution  of  the  United  States  on  this  subject,  an  impairing  of  the  obliga- 
tion of  the  contracts  of  the  company,  by  those  states,  any  more  than  the  death  of  a  private 
person  may  be  said  to  impair  the  obligation  of  his  contrHcts.  The  obligution  of  those  contracts 
survives ;  and  the  creditors  may  enforce  their  claims  against  any  property  belonging  to  the 
oorporation,  which  has  not  passed  into  the  hands  of  bond  fide  purchasers ;  but  is  still  held  in 
trust  for  the  company,  or  for  the  stockholders  thereof,  at  the  time  of  its  dissolution,  in  any 
mode  permitted  by  the  local  laws.^ 

A  corporation,  by  the  very  terms  and  nature  of  its  political  existence,  is  subject  to  dissolution,  by 
a  surrender  of  its  corporate  franchise,  and  by  a  forfeiture  of  them  for  wilful  misuser  and  non- 
user;  every  creditor  must  be  presumed  to  understand  the  nature  and  incidents  of  such  a  body 


>  Upon  genera]  principles  of  law,  a  creditor 
of  an  insolvent  corporation  can  pursue  its  assets 
into  the  hands  of  all  persons,  except  bond  fide 
creditors  and  purchasers.  Curran  v.  Arkansas, 
15  How.  804.  Valid  contracts  made  by  a  corpor- 
ation survive  even  its  dissolution  by  voluntary 
surrender  or  sale  of  its  corporate  franchises, 
and  the  creditors  of  the  corporation,  notwith- 
standing such  surrender  or  sale,  may  still  en- 
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force  their  claims  against  the  property  of  the 
corporation,  as  if  no  such  sale  had  taken  place. 
Mississippi  and  Missouri  Railroad  Co.  v.  Howard, 
7  Wall.  410.  Monevi)  derived  from  the  sale  and 
transfer  of  the  franctiiscs  and  capital  stock  of 
an  incorporated  company  are  the  assets  of  the 
corporation,  and,  as  such,  constitute  a  fund  for 
the  payment  of  its  debts.  Seaman  v.  Kimball, 
92  U.  8.  867. 
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politic,  and  to  contract  with  reference  to  them  ;  and  it  would  be  a  doctrine  new  in  the  law, 
that  the  existence  of  a  private  contract  of  the  corporation  should  force  upon  it  a  perpetuity  of 
elistence,  contrary  to  public  policy,  and  the  nature  and  objects  of  its  charter.' 

Ebbob  to  the  Circait  Court  of  the  District  of  Columbia  and  county  of 
Washington. 

At  a  circuit  court  of  the  district  of  Columbia,  held  at  Washington  city, 
on  the  first  Monday  of  June  1818,  Jacob  Mumma,  the  plaintiff  in  error, 
recovered  a  judgment  against  the  Potomac  Company,  the  defendants  in 
error,  for  the  sum  of  $5000.  No  steps  were  taken  to  enforce  the  payment 
of  the  judgment,  nor  any  further  proceedings  had  in  relation  thereto,  until 
the  18th  day  of  April  1828,  on  which  *day,  a  writ  of  scire  facias  was  ^ 
issued  from  the  clerk's  office  of  said  court,  against  the  said  Potomac  ^ 
Company,  to  revive  said  judgment,  which  case  was  continued,  by  consent  of 
parties,  from  term  to  term,  until  December  term  of  said  court,  in  the  year 
1830,  at  which  term,  the  following  plea  and  statement  were  filed  by  the  con- 
sent of  parties. 

"  The  attorneys  upon  the  record  of  the  said  defendants,  now  here  suggest 
and  show  to  the  court,  that  since  the  rendition  and  record  of  said  judgment, 
the  said  Potomac  Company,  in  due  pursuance  and  execution  of  the  provis- 
ions of  the  charter  of  the  Chesapeake  and  Ohio  Canal  Company,  enacted  by 
the  states  of  Maryland  and  Virginia,  and  by  the  congress  of  the  United 
States,  have  duly  signified  their  assent  to  said  charter,  <&c.,  and  have  duly 
surrendered  their  charter  and  conveyed,  in  due  form  of  law,  to  the  said 
Chesapeake  and  Ohio  Canal  Company,  all  the  property,  rights  and  privileges 
by  them  owned,  possessed  and  enjoyed  under  the  same,  which  surrender  and 
transfer  from  the  said  Potomac  Company,  have  been  duly  accepted  by  the 
Chesapeake  and  Ohio  Canal  Company,  as  appears  by  the  corporate  acts  and 
proceedings  of  said  company,  and  final  deed  of  surrender  from  the  said 
Potomac  Company,  dated  on  the  15th  of  August  1828,  duly  executed  and  re- 
corded in  the  several  counties  of  the  states  of  Virginia  and  Maryland  and 
the  district  of  Columbia,  wherein  said  Potomac  Company  held  any  lands, 
and  wherein  the  canal  sand  works  of  said  company  were  situated;  which  said 
corporate  acts  and  proceedings  the  said  attorneys  here  bring  into  court,  4fec., 
whereby  the  said  attorneys  say,  the  charter  of  said  Potomac  Company 
became  and  is  vacated  and  annulled,  and  the  company  and  the  corporate 
franchises  of  the  same  are  extinct,  Ac." 

Whereupon,  the  following  statement  and  agreement  were  entered  into 
and  signed  by  the  counsel  for  both  parties,  and  made  a  part  of  the  record. 
"  The  truth  of  the  above  suggestion  is  admitted  ;  and  it  is  agreed  to  be  sub- 
mitted to  the  court,  whether,  under  such  circumstances,  any  judgment  can 
be  rendered  against  the  Potomac  Company  upon  this  scire  facias^  reviving 
the  judgment  in  said  writ  mentioned,  and  that  reference  for  the  said  cor- 
porate acts  and  proceedings,  and  the  deed  in  the  above  *suggestion  r^^^^ 
mentioned,  be  had  to  the  printed  collection  of  acts,  Ac,  printed  and  ^ 
published  by  authority  of  the  president  and  directors  of  the  Chesapeake  and 
Ohio  Canal  Company  in  1828." 

'  A  decree  dissolving  a  national  bank,  at  the  by  attachment,  to  enforce  the  demand  of  an 
suit  of  the  comptroller  of  the  currency,  operates  individual  creditor.  National  Bank  v.  Colby, 
to  abate  a  pending  suit  against  it,  commenced     21  Wall.  609. 
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The  oiroait  court  gave  jadgment  to  the  defendants,  and  the  plaintiff  pro- 
secated  this  writ  of  error. 

The  case  was  argued  hj  Hrent  and  TabbSy  for  the  plaintiff  in  error ;  and 
by  Jones  and  Goxe,  for  the  defendants. 

For  the  plaintiff  in  error,  it  was  contended  :  1st.  The  corporate  exist- 
ence  of  the  Potomac  Coiapany,  was  not  so  totally  destroyed  by  the  operation 
of  the  deed  of  suiTender,  as  to  defeat  the  rights  and  remedies  of  its  creditors. 
2d.  The  deed  of  surrender  violates  its  obligation  of  contract,  and  can  derive 
no  legal  effect  from  the  several  legislative  acts  which  purport  to  author- 
ize it. 

After  the  counsel  for  the  plaintiff  in  error,  and  for  the  defendant,  had 
proceeded  in  the  discussion  of  the  case,  the  court  intimated,  that "  the  agree- 
ment of  the  counsel  completely  covered  the  first  point,  and  precluded  any 
examination  of  it."     The  arguments  on  this  point  are,  therefore,  omitted. 

Upon  the  second  point,  the  counsel  for  the  plaintiff  in  error  contended, 
that  the  surrender  of  the  property  by  the  Potomac  Company  to  the  Chesa- 
peake and  Ohio  Canal  Company,  was  void,  as  it  operated  to  impair  the  lien 
acquired  by  the  judgment.  The  acts  of  the  legislatures  of  Virginia  and 
Maryland  would  be  unconstitutional,  if  such  were  their  operation,  as  they 
would  violate  the  contract  under  which  the  judgment  was  obtained.  Upon 
this  point,  the  following  authorities  were  cited.  Sturges  v.  Crownifishidd^ 
4  Wheat.  207  ;  Oreen  v.  Biddle,  8  Ibid.  84  ;  Fletcher  v.  Pech^  6  Cranch  87  ; 
Terrett  v.  Taj/lor,  9  Ibid.  4.3  ;  Town  of  Pawlet  v.  Clarke,  Ibid.  292  ;  Dart- 
mouth College  v.  Woodward,  4  Wheat.  518  ;  Colder  v.  BuU,  3  Dall.  386  ; 
^  ,  Dash  V.  Van  Kleeck,  7  Johns.  492,  499  ;  2  *Gallis.  139  ;  Oihnoxire 
J  V,  ShiOer,  2  Mod.  310 ;  2  Lev.  227  ;   Couch  v.  Jeffries,  4  Burr;  2460. 

Jones  and  Coxe  argued,  that  the  lien  of  the  judgment  remained,  and 
thus  no  violation  of  the  constitutional  guarantee  of  the  vested  right  of  the 
plaintiff  in  error  was  the  consequence  of  the  surrender  of  the  property.  If 
the  judgment  of  the  plaintiff  could  have  been  enforced  against  the  property 
of  the  Potomac  Company,  the  same  right  to  proceed  against  the  same  prop- 
erty in  the  lands  of  the  Chesapeake  and  Ohio  Company  existed.  Under  this 
view  of  the  case,  the  proceedings  of  the  Potomac  Company  could  have  no 
effect  on  the  rights  of  the  plaintiff  in  error. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of  error 
to  the  circuit  court  of  the  district  of  Columbia,  for  the  county  of  Washing- 
ton. The  case  presented  on  the  record  is  shortly  this  :  The  plaintiff  in  error, 
Mumma,  in  June  1818,  recovered  a  judgment  against  the  Potomac  Company, 
for  the  sum  of  $5000.  No  steps  were  taken  to  enforce  the  payment  of  the 
judgment,  nor  any  further  proceedings  had  in  relation  thereto,  until  the  18th 
day  of  April  1828,  on  which  day  a  writ  of  scire  facias  was  issued  from  the 
clerk's  office  of  said  court,  against  the  said  Potomac  Company  to  revive 
said  judgment,  which  case  was  continued,  by  consent  of  parties,  from  term 
to  term,  until  December  term  of  said  court,  in  the  year  18.10,  at  which  term, 
the  following  plea  and  statement  were  filed  by  consent  of  parties. 

"  The  attorneys  upon  the  record  of  the  said  defendants,  now  here  sug- 
gest and  show  to  the  court,  that  since  the  rendition  and  record  of  said  judg- 
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ment,  the  said  Potomac  Compauy,  in  due  pursuance  and  execution  of  the 
provisions  of  the  charter  of  the  Chesapeake  and  Ohio  Canal  Company, 
enacted  by  the  states  of  Maryland  and  Virginia,  and  by  the  congress  of  the 
United  States,  have  duly  signified  their  assent  to  said  charter,  &c,,  and  have 
duly  surrendered  their  charter,  and  conveyed,  in  due  form  of  law,  to  the  said 
Chesapeake  and  Ohio  Canal  Company,  all  the  property,  rights  and  privileges 
by  them  owned,  possessed  and  enjoyed  under  the  same  ;  which  *sur-  r^too- 
render  and  transfer  from  said  Potomac  Company,  have  been  duly  »- 
accepted  by  the  Chesapeake  and  Ohio  Canal  Company,  as  appears  by  the 
corporate  acts  and  proceedings  of  said  company,  and  final  deed  of  surrender 
from  the  said  Potomac  Company,  dated  on  the  15th  day  of  August  1828, 
duly  executed  and  recorded  in  the  several  counties  of  the  states  of  Virginia 
and  Maryland,  and  the  district  of  Columbia,  wherein  said  Potomac  Company 
held  any  lands,  and  wherein  the  canals  and  works  of  said  company  were 
situated  ;  which  said  corporate  acts  and  proceedings,  the  said  attorneys  here 
bring  into  court,  Ac,  whereby  the  said  attorneys  say,  the  charter  of  the  said 
Potomac  Company  became  and  is  vacated  and  annnlled,  and  the  company 
and  the  corporate  franchises  of  the  same  are  extinct,"  &c. 

Whereupon,  the  following  statement  and  agreement  were  entered  into 
and  signed  by  the  counsel  for  both  parties,  and  made  a  part  of  the  record. 
'^The  truth  of  the  above  suggestion  is  admitted  ;  and  it  is  agreed  to  be  sub- 
mitted to  the  court,  whether,  under  such  circumstances,  any  judgment  can  be 
rendered  against  the  Potomac  Company  upon  this  scire  facias^  rQ\  lying  the 
judgment  in  said  writ  mentioned,  and  that  reference  for  the  said  corporate 
acts  and  proceedings,  and  the  deed  in  the  above  suggestion  mentioned,  be 
bad  to  the  printed  collection  of  acts,  &c.,  printed  and  published  by  author- 
ity of  the  president  and  directors  of  the  Chesapeake  and  Ohio  Canal  Com- 
pany in  1828."  Upon  this  statement  and  agreement,  the  circuit  court  gave 
judgment,  that  the  plaintiff  take  nothing  by  his  writ ;  and  the  question  now 
is,  whether  this  judgment  is  warranted  by  law. 

Two  points  have  been  made  at  the  bar.  1.  That  the  corporate  existence 
of  the  Potomac  Company  was  not  so  totally  destroyed  by  the  operation  of 
the  deed  of  surrender,  as  to  defeat  the  rights  and  remedies  of  the  creditors 
of  the  company.  2.  That  the  deed  of  surrender  violates  the  obligation  of 
the  contracts  of  the  company,  and  that  the  legislative  acts  of  Virginia  and 
Maryland,  though  confirmed  by  the  congress  of  the  United  States,  are  on 
this  account  void  ;  and  can  have  no  legal  effect. 

We  think,  that  the  agreement  of  the  parties  completely  covers  the  first 
point,  and  precludes  any  examination  of  it.  That  *agreement  admits  r^t^an 
the  truth  of  the  suggestions  in  the  plea  of  the  attorneys  for  the  Polo-  ^ 
mac  Company  ;  and  by  that  it  is  averred,  that  the  charter  of  the  Potomac 
Company  was  duly  surrendered  to  the  Chesapeake  and  Ohio  Canal  Company, 
and  was  duly  accepted  by  the  latter ;  and  that  thereby  the  charter  of  the 
Potomac  Company  became,  and  is,  vacated  and  annulled.  And  if  we  were 
at  liberty  to  consider  the  last  averment,  not  as  an  averment  of  a  fact,  but 
of  a  conclusion  of  law,  the  same  result  would  follow  ;  for  the  13th  section 
of  the  act  of  Virginia,  of  January  1824,  incorporating  the  Chesapeake  and 
Ohio  Canal  Company,  declares,  that  upon  such  surrender  and  acceptance, 
**  the  charter  of  the  Potomac  Company  shall  be  and  the  same  is  hereby 
vacated  and  annnlled;  and  all  the  powers  and  rights  thereby  granted 
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to  the  Potomac  Company  shall  be  vested  in  the  company  hereby  incorpo- 
rated." 

Unless^  then,  the  second  point  can  be  maintained,  there  is  an  end  of  the 
cause  ;  for  there  is  no  pretence  to  say,  that  a  scire  fadoB  can  be  maintained, 
and  a  judgment  had  thereon,  against  a  dead  corporation,  any  more  than 
against  a  dead  man.  We  are  of  opinion,  that  the  dissolation  of  the  corpora- 
tion, under  the  acts  of  Virginia  and  Maryland  (even  supposing  the  act  of 
confirmation  of  congress  out  of  the  way),  cannot,  in  any  just  sense,  be  con- 
sidered, within  the  clause  of  the  constitution  of  the  United  States  on  this 
subject,  an  impairing  of  the  obligation  of  the  contracts  of  the  company  by 
those  states,  any  more  than  the  death  of  a  private  person  can  be  said  to  im- 
pair the  obligation  of  his  contracts.  The  obligation  of  those  contracts  sur- 
vives ;  and  the  creditors  may  enforce  their  claims  against  any  property 
belonging  to  the  corporation,  which  has  not  passed  into  the  hands  of  h(yiid 
fide  purchasers  ;  but  is  still  held  in  trust  for  the  company,  or  for  the  stock- 
holders thereof,  at  the  time  of  its  dissolution,  in  any  mode  permitted  by  the 
local  laws.  Besides,  the  12th  section  of  the  act  incorporating  the  Chesapeake 
and  Ohio  Canal  Company,  makes  it  the  duty  of  the  president  and  directors 
of  that  company,  so  long  as  there  shall  be  and  remain  any  creditor  of  the 
Potomac  Company,  who  shall  not  have  vested  his  demand  against  the  same 
in  the  stock  of  the  Chesapeake  and  Ohio  Canal  Company  (which  the  act 
enables  him  to  do),  to  pay  to  such  creditor  or  creditors,  annually,  such  divi- 
♦^ftTI  ^®°^  ^^  proportion  of  the  net  amount  of  *the  revenues  of  the  Potomac 
-•  Company,  on  an  average  of  the  last  five  years  preceding  the  organiza- 
tion of  the  said  Che.'^apeake  and  Ohio  Canal  Company,  as  the  demand  of  the 
said  creditor  or  creditors,  at  that  time,  may  bear  to  the  whole  debt  of 
$175,800,  (the  supposed  aggregate  amount  of  the  debts  of  the  Potomac  Com- 
pany). So  that  here  is  provided  an  equitable  mode  of  distributing  the  assets 
of  the  company  among  its  creditors,  by  an  apportionment  of  its  revenues,  in 
the  only  mode  in  which  it  could  be  practically  done  upon  its  dissolution  ;  a 
mode  analogous  to  the  distribution  of  the  assets  of  a  deceased  insolvent 
debtor. 

Independently  of  this  view  of  the  matter,  il  would  be  extremely  difficult 
to  maintain  the  doctrine  contended  for  by  the  plaintiff  in  error,  upon  general 
principles.  A  corporation,  by  the  very  terms  and  nature  of  its  political 
existence,  is  subject  to  dissolution,  by  a  surrender  of  its  corporate  franchises, 
and  by  a  forfeiture  of  them  for  wilful  misuser  and  non-user.  Every  creditor 
must  be  presumed  to  understand  the  nature  and  incidents  of  such  a  body 
politic,  and  to  contract  with  reference  to  them.  And  it  would  be  a  doctrine 
new  in  the  law,  that  the  existence  of  a  private  contract  of  the  corporation 
should  force  upon  it  a  perpetuity  of  existence,  contrary  to  public  policy,  and 
the  nature  and  objects  of  its  charter. 

Without  going  more  at  large  into  the  subject  we  are  of  opinion,  that  the 
judgment  of  the  circuit  court  ought  to  be  affirmed.  But  as  there  is  no  such 
corporation  in  esse  as  the  Potomac  Company,  there  can  be  no  costs  awarded 
to  it.  . 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  cou)isel ;    On  oonsidera- 
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tion  whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed, 
without  costs. 


*TJNTrKD  States  v.  Adam  Kandenbush.  [*288 

Autrefois  acquit. 

The  defendant  was  indicted,  in  April  18S3,  in  the  circuit  court  for  the  district  of  Pennsylvania, 
for  passing  a  counterfeit  note,  of  the  denomination  of  ten  dollars,  purporting  to  be  a  note  of 
the  Bank  of  the  United  States,  with  intent  to  defraud  the  bank,  &c. ;  he  pleaded,  that  the  note 
described  in  the  indictment  had  been  heretofore  given  in  evidence  on  the  trial  of  the  defend- 
ant, upon  a  former  indictment  found  against  him  for  passing  another  counterfeit  ten  dollar 
note,  upon  which  indictment  be  had  been  acquitted. 

The  oifence  for  which  the  defend^mt  was  indicted,  and  to  which  mdictment  he  pleaded  the  plea  of 
a  former  acquittal,  was  entirely  a  distinct  offence  from  that  on  which  the  verdict  of  acquittal 
was  found ;  the  plea  does  not  show  that  he  had  ever  been  indicted  for  passing  the  same  count- 
erfeit bill,  or  that  he  had  ever  been  put  in  jeopardy  for  the  same  offence :  The  matter  pleaded 
is  no  bar  to  the  indictment.* 

Cebtipicate  of  Division  from  the  Circuit  Court  of  Pennsylvania.  The 
defendant  was  indicted,  in  April  1833,  in  the  circuit  court  for  the  district  of 
Pennsylvania,  for  passing  a  counterfeit  note  of  the  denomination  of  ten 
dollars,  purporting  to  be  a  note  issued  by  the  bank  of  the  United  States, 
with  intent  to  defraud  the  bank,  acientery  &c. 

He  interposed  three  several  picas  to  this  indictment,  in  the  second  of 
which  he  averred,  that  the  note  describe  in  the  indictment,  &c.,  was  hereto- 
fore given  in  evidence,  with  the  facts  and  circumstances  attending  the  said 
passing  thereof,  on  the  trial  of  defendant,  upon  a  certain  former  indictment 
found  against  him  for  passing  another  ten  dollar  counterfeit  note,  to  sustain 
that  indictment ;  and  that  he  was  thereupon  acquitted,  &c.  To  this  plea, 
the  United  States  demurred,  and  the  defendant  joined  in  demurrer  ;  but 
as  the  opinions  of  the  judges  were  opposed  as  to  the  judgment  to  be  given 
thereon,  the  case  was  certified  for  the  opinion  of  this  court. 

The  case  was  argued  by  .the  Attorney'  General,  for  the  United  States. 
No  counsel  appeared  for  the  defendant. 

*The  attorney-general  submitted  to  the  court  the  following  points;   r^tpon 
and  referred  the  court  to  the  authorities  on  both  sides  of  the  ques-  *- 
tion  presented  by  them. 

1.  It  appears  by  the  record,  that  the  offences  for  which  the  defendant 
was  indicted,  were  not  the  same.  2  Hale's  P.  C.  244  ;  4  Hawk.  316,  314  ; 
1  Chit.  Crim.  Law  453,  456  ;  1  Leach's  Crown  Law  242  ;  2  Ibid.  716  ;  Rex 
V.  ClarJcy  1  Brod.  <fe  Bing.  473 ;  9  East  437 ;  Van  Houton  v.  Harvey^  2 
New  York  City  Hall  Recorder  73. 

2.  The  acquittal  upon  the  first  indictment  does  not  necessarily  involve 
any  decision  upon  the  question  presented  by  the  last.  2  East  519.  For  the 
general  principle  :  Ibid.  622  ;  Jackson  v.  Wood^  3  Wend.  27  ;  8  Ibid.  9  ; 
Stark.  Evid.  part  2,  §  65,  198,  202. 

'  A  prisoner  having  been  tried  and  acquitted  the  same  time,  possession  of  another  such  plate ; 

on  a  charge  of  hayinii^  possession  of  a  plate  fr  *  the  act  of  possession  is  a  single  one.     United 

printing  counterfeit  notes,  may  plead  the  same  States  v.  Miner,  11  Bl.  C.  0.  611.     See  United 

in  bar  to  a  second  indictment,  for  having,  at  States  v.  Fle^lce,  2  Ben.  466. 

183 


289 


SUPREME  COURT 

United  States  v.  RaDdenbusb. 


Jan*y 


3.  The  passing  of  the  note  described  in  the  last  indictment,  was  not  a 
fact  embraced  within  the  issue  formed  upon  the  former  indictment ;  and  if 
given  in  evidence  on  the  trial  of  that  issue,  it  could  only  have  been  as  a 
collateral  circumstance  tending  to  prove  the  scienter  in  respect  to  the  note 
described  in  the  first  indictment ;  and  this  does  not  protect  the  party  from 
answering  directly  for  the  fact,  in  an  indictment  founded  thereon.  Stark, 
part  4,  §  379-80,  382. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — The  defendant 
was  indicted,  in  April  1333,  in  the  circuit  court  for  the  district  of  Penn- 
sylvania, for  passing  a  counterfeit  note  of  the  denomination  of  ten  dol- 
lars, purporting  to  be  a  note  of  the  Bank  of  the  United  States,  with 
intent  to  defraud  the  bank.  Am,  He  pleaded,  that  the  note  described  in 
the  indictment  had  been  heretofore  given  in  evidence,  on  the  trial  of  the 
defendant,  upon  a  former  indictment  found  against  him,  for  passing  another 
counterfeit  ten  dollar  note,  upon  which  indictment  he  had  been  acquitted. 
The  United  States  demurred  to  this  plea,  and  the  defendant  joined  in 
demurrer.  The  judges  were  opposed  in  opinion,  on  the  question  whether 
the  judgment  on  the  demurrer  should  be  entered  in  favor  of  the  United 
♦ooftl  ^^^^®^  or  of  the  prisoner,  which  division  of  *opinion  was  ordered  to  be 
J  certified  to  the  supreme  court  of  the  United  States. 

The  offence  for  which  the  defendant  was  indicted,  and  to  which  indict- 
ment he  pleaded  the  plea  of  a  former  acquittal,  was  entirely  a  distinct  offence 
from  that  on  which  the  verdict  of  acquittal  was  found.'  The  plea  does  not 
show  that  he  had  ever  been  indicted  for  passing  the  same  counterfeit  bill, 
or  that  he  had  ever  been  put  in  jeopardy  for  the  same  offence.  We  are, 
therefore,  of  opinion,  that  the  matter  pleaded  is  no  bar  to  the  indictment, 
and  that  the  demurrer  ought  to  be  sustained.  A  certificate  to  this  effect 
will  be  given. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Pennsylvania,  and  on 
the  question  and  point  on  which  the  judges  of  the  said  circuit  court  were 
opposed  in  opinion,  and  which  was  certified  to  this  court  for  its  opinion, 
agreeable  to  the  act  of  congress  in  such  case  made  and  provided,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this 
court,  that  judgment  on  the  demurrer  to  the  second  plea  pleaded  by  the 
defendant  to  the  indictment  found  against  him,  ought  to  be  rendered  for  the 
United  States.  Whereupon,  it  is  ordered  and  adjudged  by  this  court,  that 
it  be  certified  to  the  said  circuit  court,  that  judgment  on  the  demurrer  to 


I 


'  On  the  trial  of  an  indictment  for  passing 
coanterfeit  notes,  te  prove  tbe  scienter^  evidence 
may  be  given  of  the  pushing  of  similar  counter- 
feit notes,  or  of  the  passing  of  notes  of  a  dif- 
ferent bank,  at  the  same  time,  or  of  the  defend- 
ant having  them  in  his  possession.  United 
States  V,  Randenbiish,  Bald.  514.  s.  p.  United 
States  V.  Hinman,  Id.  292 ;  United  States  v. 
If  itchell,  Id.  866 ;  United  States  v,  Doebler,  Id. 
619.  Where  guilty  knowledge,  or  an  intent  to 
defraud,  is  an  ingredient  of  the  crime,  acts  of  a 
aimilar  character,  indicating  snch  knowledge  or 
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intention  on  the  part  of  the  accused,  may  be 
proved,  though  they  go  to  establish  the  com- 
mission of  another  separntc  offence.  People  r. 
Lyon,  1  N.  Y.  Crim.  400 ;  Kramer  v.  Common- 
wealth. 87  Penn.  St.  299 ;  People  v.  Shulman, 
76  N.  Y.  624 ;  Mayer  v.  People,  80  Id.  364. 
Thus,  on  a  trial  for  the  offence  of  receiving 
stolen  goods,  other  acts  of  receiving,  not  too 
remote  in  point  of  time,  may  be  given  in  evi- 
dence, to  establish  the  g^iilty  knowledge.  Kil- 
row  V.  Commonwealth,  89  Penn.  St  480.  Bai 
see  Coleman  v.  People,  56  N.  Y.  81. 
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the  seoond  plea  pleaded  hj  the  defendant  to  the  indictment  found  against 
him,  ought  to  be  rendered  for  the  United  States. 


*In  the  Matter  of  The  Life  and  Fikb  Insurance  Company  of    [*291 
New  York,  PlaintiflEs,  v.  The  Heirs  of  Nicholas  Wilson. 

MandamuB, — Neio  trial. 

The  district  judge  of  Louittiana  refused  to  sign  the  record  of  a  judgment  rendered  in  a  case  by 
his  predecessor  in  office ;  by  the  law  of  Louisiana,  and  the  rule  adopted  by  the  district  court, 
the  judgment,  without  the  signature  of  the  judge,  cannot  be  enforced ;  it  is  not  a  final  judg- 
ment, on  which  a  writ  of  error  may  issue,  for  its  reversal ;  without  the  action  of  the  judge, 
the  plaintiffs  can  take  no  step  in  the  case ;  they  can  neither  issue  execution  on  the  judgment^ 
nor  reverse  the  proceedings  by  writ  of  error. 

On  a  motion  for  a  mandamu»^  the  court  Kdd:  The  district  judge  is  mistaken  in  supposing  that 
no  one  but  the  judge  who  renders  the  judgment,  can  grant  a  new  trial ;  he,  as  the  successor 
of  his  predecessor,  can  exercise  the  same  powers,  and  has  a  right  to  act  on  every  case  that 
remains  undecided  upon  the  docket,  as  fully  as  his  predecessor  could  have  done ;  the  court 
remains  the  same,  and  the  change  of  tho  incumbents  cannot,  and  ought  not,  in  any  respect, 
to  injure  the  rights  of  litigant  parties.  The  judgment  may  be  erroneous,  but  this  is  no  reason 
why  the  judge  should  not  sign  it ;  until  his  signature  be  affixed  to  the  judgment,  no  proceed- 
ings  can  be  had  for  its  reversal ;  he  has,  therefore,  no  right  to  withhold  his  signature,  where, 
in  the  exercise  of  his  discretion,  he  does  not  set  aside  the  judgment.  The  court,  therefore, 
directed,  that  a  writ  of  mandamus  be  issued,  directing  the  district  judge  to  sign  the  judgment 

On  a  mandanvMy  a  superior  court  will  never  direct  in  what  manner  the  discretion  of  an  inferior 
tribunal  shall  be  exercised,  but  they  will,  in  a  proper  case,  require  an  inferior  court  to  decide. 
Bat  so  far  as  it  regards  the  case  under  consideration,  the  signature  of  the  judge  was  not  a 
matter  of  discretion  ;  it  followed  as  a  necessary  consequence  of  the  judgment,  unless  the  judg- 
ment had  been  set  aside  by  a  new  trial ;  the  act  of  signing  the  judgment  is  a  ministerial  and 
not  a  judicial  act.  On  the  allowance  of  a  writ  of  error,  a  judge  is  required  to  sign  a  citation 
to  the  defendant  in  error ;  he  is  required,  in  other  cases  to  do  acts  which  are  not  strictly 
judicial. 

The  writ  of  mandamua  is  subject  to  the  legal  and  equitable  discretion  of  the  court,  and  it  ought 
not  to  be  issued  in  cases  of  doubtful  right ;  but  it  is  the  only  adequate  mode  of  relief,  whei-e 
an  inferior  tribunal  refuses  to  act  upon  a  subject  brought  properly  liefore  it. 

A  motion  for  a  new  trial  is  always  addressed  to  the  discretion  of  the  court,  and  this  court  will 
not  control  the  exercise  of  that  discretion  by  a  circuit  court,  either  by  a  writ  of  marulamusy  or 
on  a  certificate  of  division  between  the  judges. 

Motion  for  a  mandamus  to  the  District  Court  for  the  Eastern  District 
of  Louisiana.  *lliis  case,  as  stated  in  the  opinion  of  the  court,  was  r^t)Q<> 
as  follows :  *• 

This  suit  was  commenced  in  the  district  court  of  the  United  States  for 
the  eastern  district  of  Louisiana,  on  the  26th  May  1826.  The  action  was 
brought  on  a  mortgage  on  real  property  and  slaves,  in  the  state  of  Louisiana, 
to  secure  the  payment  of  a  large  sum  of  money  ;  and  at  the  first  term,  the 
following  judgment  was  entered. 

"  In  this  case,  the  plaintiffs  having  filed  in  this  court  a  transaction, 
entered  into  between  the  parties,  before  Greenbury  Ridgley  Stringer,  Esq , 
a  notary-public  in  and  for  the  city  of  New  Orleans,  and  the  same  being  read 
to  the  court,  it  is  thereupon  ordered,  adjudged  and  decreed,  that,  in  pur- 
suance of  said  transaction,  judgment  be  entered  up  in  favor  of  the  plaintiffs, 
for  all  the  notes  therein  specified,  which  have  become  due  and  payable,  with 
seven  per  cent,  interest  thereon,  from  the  time  they  and  each  of  them 
respectively  arrived  at  maturity,  to  wit,  the  sum  of  $1100,  due  on  the  18tb 
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of  November  1824  ;  the  snm  of  |4000,  due  on  the  18th  of  January  1825  ; 
the  sum  of  $960,  due  on  the  18th  day  of  May  1825  ;  the  sum  of  |725,  due 
on  the  18th  of  November  1825  ;  and  the  sum  of  $4000,  due  on  the  18th  of 
January  1826.  It  is  further  ordered,  adjudged  and  decreed,  in  pursuance 
of  the  transaction  aforesaid,  that  whenever  any  of  the  notes  mentioned  in  said 
transaction,  as  yet  not  arrived  at  maturity,  shall  become  due  and  payable, 
that  then  judgment  shall  be  entered  up  for  the  plaintiffs,  upon  all  and  every 
of  the  said  notes,  as  they  arrive  at  maturity,  with  seven  per  cent,  interest, 
from  the  time  they  become  due  and  payable,  until  their  final  payment.  It 
is  further  ordered,  adjudged  and  decreed,  that  there  shall  be  a  stay  of  exe- 
cution on  said  judgment,  until  the  18th  day  of  January  1829  ;  and  that  if 
the  amount  of  the  judgment  in  this  suit,  is  not  then  paid,  including  principal, 
interest  and  costs,  on  said  day,  that  the  said  slaves  and  movable  property, 
described  in  the  mortgage  mentioned  in  plaintiff's  petition,  shall  be  sold, 
according  to  law,  to  satisfy  the  judgment  in  the  premises." 

By  the  code  of  practice  of  Louisiana,  §  3,  art.  54G,  it  is  provided,  that, 
♦oo^i  "*^®  judge  must  sign  all  definitive  or  final  *judgments  rendered  by 
J  him,  but  he  shall  not  do  so,  until  three  judicial  days  have  elapsed,  to 
be  computed  from  the  day  when  such  judgments  were  given."  In  conformity 
with  the  practice  of  the  state  courts,  under  this  law,  it  seems,  the  district 
court  of  the  United  States  in  Louisiana,  adopted  a  rule  which  required  all 
its  judgments  to  be  signed.  But  the  judge  who  rendered  the  above  judg- 
ment departed  this  life,  before  he  signed  it,  and  no  proceedings  were  had 
in  the  case  until  the  21st  of  May  1832,  when  a  notice  was  filed  in  the  clerk's 
office,  to  the  heirs  of  Wilson,  that  at  the  next  terra,  application  would  be 
made  to  the  district  judge,  on  behalf  of  the  plaintiffs,  to  sign  the  judgment. 
Amotion  to  this  effect  was  made,  which  was  overruled  by  the  court. 

At  the  last  term  of  this  court,  a  rule  was  granted  on  the  district  judge, 
to  show  cause  why  a  mandamtis  should  not  be  issued,  commanding  him  to 
sign  the  judgment  and  direct  execution.  And  at  the  present  term,  the 
district  judge,  in  obedience  to  the  rule,  gave  the  following  reasons  why  he 
refused  to  sign  the  judgment  and  award  execution  in  the  case. 

"At  the  May  term  1820,  Judge  Robinson  caused  the  judgment  to  be 
entered.  That  he  did  not  sign  the  judgment,  although  he  held  three  terms 
afterwards,  and  did  not  die  until  in  the  autumn  of  1828.  And  now  the 
plaintiffs  move,  that  I,  as  his  successor,  shall  sign  the  judgment,  in  order  to 
render  it  executory.  This  application  is  resisted  by  the  defendants,  on 
several  grounds,  but  principally,  Ist.  Because  they  say,  there  never  was 
any  legal  judgment  given  :  2d.  That  the  record  of  the  proceedings  does 
not  exhibit  such  a  case  as  entitled  the  plaintiffs  to  judgment. 

"  If  the  fii-st  position  of  the  defendants  be  correct,  viz.,  that  no  legal 
judgment  has  been  given,  the  application  of  the  plaintiffs  must  fail.  By  a 
positive  law  of  the  state  of  Louisiana,  all  judgments  rendered,  if  not  set 
aside  for  legal  cause,  within  a  given  number  of  days,  must  be  signed  by  the 
judge,  before  execution  can  be  taken  out  upon  them  ;  in  other  words,  the 
judgments  are  not  complete,  or  rather  are  no  judgments  at  all,  until  they 
are  so  signed.  A  law  of  this  state  expressly  requires  the  signature  of  the 
judge,  before  the  judgment  can  be  carried  into  effect ;  for  there  may  arise 
*»294l  ^"^c^^o^  reasons  between  the  rendition  *of  a  judgment  pro  formdy 
^  and  the  time  allowed  for  signing  it,  to  induce  the  judge  to  withhold 
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his  signature.  That  such  reasons  did  arise  in  this  case,  may  be  presumed  ; 
for  it  is  a  legal  presumption,  that  public  functionaries  perform  their  duty 
when  required  ;  and  although  it  is  not  expected  that  a  judge  will  call  for 
and  sign  judgments,  without  being  so  required  ;  yet  it  is  strange,  that  a 
party  so  much  interested,  should  not  have  made  application  to  the  judge,  in 
the  course  of  two  years,  to  sign  this  judgment ;  and  it  is  also  remarkable, 
that  the  plaintiff's  attorney  of  record,  who  procured  the  making  of  the  judg- 
ment entries,  never  has,  to  this  day,  made  any  such  application  ;  but  on  the 
contrary,  the  record  shows,  that  they  subsequently  instituted  new  suits,  in 
the  name  of  the  assignees  of  the  original  plaintiffs,  against  the  same  defend- 
ants, to  recover  the  amount  now  in  controversy.  Why  did  they  proceed  in 
this  manner,  if  they  had  a  right  to  the  original  judgment?  The  judge's 
signature  to  a  judgment  being,  by  our  law,  an  essential  part  of  it,  inasmuch 
as  it  is  a  dead  letter  without  it ;  it  follows,  that  he  who  signs  it,  thereby 
makes  it  his  own  judgment.  Therefore,  were  I  to  give  validity  to  what  is 
here  called  a  judgment,  by  affixing  to  it  my  signature  would  it  not  be  to 
pronounce  on  the  rights  of  the  parties  whose  cause  I  have  never  heard  ?" 

These  and  other  reasons  assigned  in  illustration  of  the  principles  above 
stated,  induced  the  district  judge  to  refuse  his  signature  to  the  judgment. 

The  case  was  argued  by  Selden  and  Jones,  for  the  plaintiffs  ;  and  by  Coxe 
and  Porter,  for  the  defendants. 

The  opinion  of  the  court  was  given  upon  no  other  question  argued  by 
counsel,  but  the  right  of  the  judge  to  refuse  to  sign  the  judgment. 

Upon  this  question,  it  was  contended  on  the  part  of  the  plaintiffs,  that 
the  signing  of  the  judgment  was  a  ministerial,  and  not  a  judicial  act.  The 
signing  is  not  of  the  essence  of  the  judgment.  It  is  a  mere  formality,  not 
required  at  common  law.  It  was  not  required  by  the  Spanish  law.  That 
law  required,  that  it  should  be  rendered  by  day,  in  a  judicial  proceeding,  in 
a  proper  place,  after  the  parties  were  cited  or  had  appeared  ;  and  that  it 
should  *be  written  in  the  records,  and  read  publicly.  6  Partida,  yd  r#por 
tit.  22,  i.  6.  After  it  was  pronounced,  the  judge  could  not  alter  it,  *- 
except  during  the  day  on  which  it  was  rendered.  Ibid,  law  3,  1  Morcau  and 
Carleton's  translation,  p.  264-5. 

The  statute  (commonly  called  the  practice  act,  which  by  the  act  of  con- 
gress of  26th  May  1824,  adopting  the  practice  of  the  state  courts,  regulates 
the  practice  of  the  United  States  courts  in  Louisiana)  which  contains  the 
provision  requiring  judgments  to  be  signed,  is  of  the  10th  April  1805  (6 
Martin's  Dig.  164) ;  and  is  not  to  be  found  in  Morcau's  Digest.  The  code 
of  practice  has  changed  the  course  of  proceeding  in  the  state  courts  ;  but 
that  code  is  not  observed  in  the  district  court  of  the  United  States  ;  it  was 
enacted  on  the  2d  October  1825,  since  the  act  of  congress  regulating  the 
practice  of  the  United  States  courts  in  Louisiana.  The  inquiry,  then,  is  to 
be  directed  to  the  laws  in  force  previous  to  the  adoption  of  the  code  of  prac- 
tice. The  statute  of  10th  April  1805,  follows  the  Spanish  law,  and  requires 
all  judgments  to  be  pronounced  in  open  court,  entered  on  the  minutes,  and 
three  days  thereafter,  signed — not  by  the  judge  who  rendered  them — but  by 
the  presiding  judge  of  the  court ;  provided  they  should  not  be  set  asido 
by  motion  for  a  new  trial.  This  statute,  in  the  same  section,  requires  judr^- 
ments  to  be  docketed,  and  in  the  next  (6  Martin's  Dig.  166),  provides,  tluit 
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no  execution  shall  issue  on  any  judgment  not  docketed  in  form  aforesaid. 
Will  any  one  contend,  that  the  docketing  is  of  the  essence  of  the  judgment? 
It  is  required  in  the  same  manner  as  the  signing  is  ;  and  it  is  clear,  that  they 
are  both  purely  ministerial  acts — the  rendition  of  the  judgment,  and  the 
hearing  of  the  motion  for  a  new  trial  within  the  three  days,  being  judicial 
acts,  and  after  the  three  days,  the  judgment  is  then  perfect  in  all  its  essential 
parts,  and  is  to  be  completed  in  its  formalities  by  being  signed  and  docketed. 

The  present  application  is  not  an  attempt  to  control  the  discretion  of 
the  judge.  Under  this  Louisiana  act,  one  of  three  things  must  be  done — tne 
judge  must  grant  a  new  trial — arrest  the  judgment — or  sign  it.  If  he  can- 
not arrest  the  judgment,  and  will  not  grant  a  new  trial,  the  only  other  alter- 
native is  to  sign  the  judgment.  If  no  application  be  made  for  a  new  trial, 
♦9QAl  ^^^^*"  three  days,  it  is  then  the  duty  of  the  judge  *to  perfect  the 
J  judgment,  and  the  right  of  the  party  to  have  it  perfected.  No  exer- 
cise of  judicial  functions  is  afterwards  required,  and  it  only  remains  for  the 
judge  to  do  the  mere  ministerial  act  of  signing  the  judgment,  which  the 
parties,  by  omitting  to  apply  for  a  new  trial,  have  tacitly  admitted  must  bo 
carried  into  effect. 

No  application  was  ever  made  for  a  new  trial.  Indeed,  on  what  ground 
could  it  be  asked  for  or  grant(>d,  on  judgment  confessed  with  a  stay  of 
execution  ?  Could  it  have  been,  Juogt;  Robinson  lived  long  enough  for  the 
application  to  have  been  made  to  him  ;  he  lived  three  terms  after  the  con- 
fession of  judgment.  The  case  comes  then  before  the  court  as  one  in  which 
no  application  was  made  for  a  new  trial  to  the  only  judge  who,  according  to 
the  argument,  could  grant  it,  and  in  which  the  defendants  did  not  desire 
to  have  a  new  trial. 

Though  the  discretion  of  a  judge  will  not  be  controlled,  and  though  a 
mandamus  will  not  go  to  compel  him  to  decide  in  a  particular  way,  it  will 
go  to  make  him  decide,  so  that  a  writ  of  error  may  be  had.  A  mandamus 
lies  to  compel  the  signing  of  a  bill  of  exceptions  by  the  circuit  court. 
Mc  parte  Crane,  5  Pet.  190.  In  1 1  Mod.  137,  is  the  case  of  a  mandamus  to 
a  judge  of  probates,  to  grant  administration  to  the  next  of  kin  ;  though  it 
is  a  judicial  act  to  grant  it,  a  mandamus  lies  to  compel  the  grant  to  the 
next  of  kin,  in  preference  to  any  other.  So,  it  lies  to  compel  a  court  to 
proceed  to  judgment ;  as  in  People  v.  Justices  of  Sessions  of  Chenango, 
1  Johns.  Cas.  179;  Haight  v.  Turner,  2  Johns.  371  ;  Smith  v.  Jackson,  I 
Paine  453.  Also,  to  admit  a  deed  to  record,  which  is  a  mere  ministerial 
act  of  the  court.  Dawson  y,  Tliruston,  2  Hen.  &  Munf.  132.  At  the  last 
term  of  the  supreme  court,  in  Mc  parte  Bradntreet,  7  Pet.  636,  the  district 
judge  was  ordered  to  reinstate  the  causes,  make  up  the  records,  try  the 
causes,  and  enter  judgment,  in  order  to  give  the  demandant  the  benefit  of 
a  writ  of  error.  The  words  of  the  statute  of  Westm.  2  (13  Edw.  I.),  c.  31, 
which  requires  the  signing  of  the  bill  of  exceptions,  are  not  more  impera- 
tive than  are  those  of  this  Louisiana  act :  ''  if  the  party  write  the  exception, 
and  pray  that  the  justices  may  put  their  seals  to  it  for  a  testimony,  the 
justices  shall  put  their  seals,  and  if  one  will  not,  another  shall.''  By  the 
^  ,  act  of  congress  *of  May  26th,  1790,  ch.  38,  the  "presiding  magistrate*' 
-I  is  required  to  certify  the  proceedings  of  the  court,  so  as  to  make 
them  evidence  in  other  courts.     Could  he  refuse  ?    And  would  there  be  any 
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greater  interference  with  jadicial  discretion  in  granting  the  application  at 
bar,  than  there  is  in  the  instances  here  enumerated. 

It  is  not  required  by  the  Louisiana  statute,  that  the  judge  who  rendered 
the  judgment  should  sign  it.  Had  such  been  the  provision  of  the  statute, 
an  impossibility  might  have  been  required.  The  judge  who  tried  the  cause 
might  die  within  the  three  days,  or  he  might  resign,  or  be  displaced,  before 
the  signing  of  the  judgment.  Could  his  successor,  on  general  principles,  in 
any  of  these  cases,  refuse  to  sign  it,  after  the  lapse  of  the  three  days  ?  The 
judgment  is  the  act  of  the  court,  and  not  merely  on  the  individual  judge. 
A  court  never  dies  ;  it  will  see  that  its  judgments  are  completed  and  carried 
into  effect.  It  is  the  duty  of  the  successor  to  perfect  and  carry  into  effect 
all  acts  begun  by  his  predecessor,  and  pending  in  the  court  at  the  time  of 
his  appointment. 

And  let  it  not  be  lost  sight  of,  that  no  law  or  decision  of  Louisiana  can 
be  produced,  requiring  the  judge  rendering  the  judgment  to  sign  it..  Judge 
Harpeb,  in  his  reasons,  cites  a  section  of  an  act  of  1817.  But  that  section 
makes  no  change  in  the  act  of  1805,  as  to  the  formality  of  the  signing  the 
judgment,  and  the  judge  by  whom  that  act  may  be  done.  The  requisition 
of  the  statute  is  not,  that  *Hhe  judge  rendering  a  judgment  must  remain 
long  enough  at  the  place  of  holding  the  court  in  order  to  sign  it  ;^'  but  that 
ho  shall  remain  three  days  after  pronouncing  judgment,  to  hear  motions  for 
new  trials :  the  words  are,  ^Uhat  seven  judicial  days  from  that  on  which  a 
final  judgment  shall  have  been  rendered,  shall  bo  allowed  to  make  a  motion 
'  for  a  new  trial  in  the  district  court  for  the  first  district,  and  the  parish 
conrt  of  New  Orleans,  and  that  until  then  the  judgment  shall  not  be  signed 
by  the  judge  ;  and  that  in  all  the  other  district  courts  of  the  state,  the 
motion  shall  be  made  and  the  judgment  signed  within  tl.ree  judicial  days 
only,  and  for  that  purpose  it  shall  be  the  duty  of  judges  of  the  district 
courts  to  sit  three  days  longer  after  the  last  cause  which  they  shall  have 
determined  in  each  term."  The  judge  who  tried  the  cause  must  remain 
the  three  days,  to  hear  motions  for  new  *  trials,  because  no  judge  i-^coqq 
can  hear  such  a  motion,  who  has  not  heard  the  cause,  and  because  1 
this  is  a  judicial  act  and  not  a  ministerial  act. 

It  is  not  necessary  that  the  judgment  should  be  signed  on  the  third  day  ; 

it  Dday  be  signed  afterwards.     This  is  decided  in  Thompson  v.  Chretieuy  12 

Mart.  250  (1822).     There  were  other  questions  in  that  cause  ;  but  one  was, 

whether  the  judge  must  not  sign  the  judgment  on  the  third  day,  and 

whether  it  is  not  void,  if  signed  afterwards.     The  court  say,  "  the  object  of 

the  legislature  in  the  section  quoted  from  2  Mart.  Dig.  164,  was,  to  afford 

the  party  a  delay  of  three  days  to  state  his  objections,  and  for  this  purpose 

prohibited  the  judge  to  give  effect  to  it  by  his  signature,  till  the  expiration 

of  that  delay."    It  is  not  intended  to  require  the  judge's  signature  on  that 

day.    In  that  case,  the  judgment  was  not  signed  till  several  days  after  its 

rendition. 

There  was  no  occasion  for  urgency  in  signing  this  particular  judgment. 

It  was  confessed  in  May  1826,  with  a  stay  of  execution  till  the  18th  Jan- 
uary 1829 — very  nearly  three  years.  No  execution  could  be  issued  till  then. 
Why  sign  the  judgment  before?  Signing  virtually  authorizes  an  execution 
to  issue.  Of  what  use  would  signing  be,  until  the  stay  expired  and  an  exe- 
ontion  was  wanted  ?    Inadvertently  omitted  as  it  was,  still  the  application 
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for  this  formal  act  to  be  done,  would  seem  to  be  in  full  time,  when  execu 
tion  was  necessary,  and  the  parties  had  become  entitled  to  it. 

Judge  Harper's  refusal  to  perfect  the  judgment,  renders  the  condition  of 
plaintiff  and  defendants  unequal.  Had  he  signed  it,  the  defendants  could 
have  brought  a  writ  of  error,  and  obtained  a  review  of  the  question, 
whether  he,  as  the  successor  of  Judge  Robertson,  was  bound  to  sign  the 
judgment,  and  also  of  the  alleged  irregularities.  But  the  plaintiffs,  by  such 
refusal,  are  deprived  not  only  of  all  remedy  and  benefit  under  their  judg- 
ment in  the  court  below,  but  also  of  the  right  of  suing  out  a  writ  of  error 
to  this  court.  The  district  judge  ought  either  to  have  signed  the  judgment, 
and  put  the  defendants  to  a  writ  of  error,  or  arrested  the  judgment,  and 
afforded  the  plaintiffs  the  opportunity  of  suing  out  such  writ — a  right  of 
which  they  ought  not  to  bo  deprived. 

♦ooQi  T^^^f^  18  not  a  question  of  practice.  There  are  no  precedents  *on 
J  the  subject.  The  death  of  the  judge  has  occasioned  the  difficulty  ; 
and  judges  so  seldom  die,  that  there  is  no  jurisprudence  yet  formed  in  rela- 
tion to  their  demise.  It  is  a  question  of  law,  depending  upon  the  statute 
and  the  ancient  jurisprudence  of  Louisiana,  and  is  simply  this :  Is  or  not 
the  signing  of  a  judgment,  after  the  delays  for  granting  a  new  trial  have 
expired,  a  judicial  or  simply  a  ministerial  act?  The  signing  by  the  judge 
who  rendered  the  judgment  is  not  required  by  any  law  of  Louisiana.  It  is 
not  of  the  essence  of  the  judgment,  but  is  a  mere  formality,  which  does  not 
affect  its  substantial  properties  and  force. 

Upon  the  whole,  it  is  submitted,  that  Judge  Harper  ought  to  have 
signed  this  judgment.  The  act  is  merely  ministerial.  On  general  prin- 
ciples, as  the  successor  of  Judge  Robertson,  he  was  bound  to  complete  the 
judgment.  So,  under  the  Louisiana  act  of  1805  :  there  is  not  only  noth- 
ing in  that  act  which  requires  the  judge  who  presided  at  the  confession  of 
the  judgment  to  sign  it,  but  by  its  express  provisions,  the  signing  is  required 
to  be  by  the  presiding  judge  of  the  court — presiding  at  the  time  the  appli- 
cation to  sign  should  be  made  ;  words  used,  no  doubt,  to  avoid  the  difficulty 
which  would  arise  from  the  death,  resignation  or  removal  of  the  judge  who 
presided  at  the  trial. 

Coxe  and  Porter  contended,  that  this  was  not  a  case  in  which  a  judge 
was  called  upon  to  do  an  act  merely  ministerial.  The  district  judge  has 
given  the  facts  and  reasons  which  operated  on  him,  judicially,  to  refuse  his 
signature  to  the  judgment.  They  are  briefly  these.  The  first  fact  on  which 
he  relies  is  the  laches  of  the  plaintiffs.  He  states  that,  from  the  records  of 
the  court,  it  appears,  that  Judge  Robertson  held  three  terms  of  the  court, 
after  the  entry  of  the  judgment,  and  did  not  die  until  more  than  two  years 
after.  He  next  adverts  to  the  state  law,  which  requires  that  to  render  a 
judgment  valid,  it  must  be  signed  within  a  certain  number  of  days,  unless 
set  aside.  He  states  that  this  has  been  the  invariable  practice  of  the  court  of 
the  United  States,  in  Louisiana  ;  and  he  draws  the  inevitable  consequence 
from  the  neglect  of  the  plaintiffs  in  obtaining  this  signature,  that  they  were 
conscious  of  the  existence  of  good  causes  that  would  have  induced  Judge 
*Qnni  I^^^rtson  *to  refuse  signing  it.     He  states  positively,  that  the  same 

-1  attorneys  who  instituted  the  suit,  have  subsequently,  in  the  same 
court,  instituted  new  suits,  in  the  name  of  assignees  of  the  original  pUintiffSp 
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against  the  same  defendants,  for  the  same  cause  of  action.     This  alone 
would  be  sufficient  to  prevent  his  acting. 

The  signing  of  the  judgment  has  been  improperly  called  a  ministerial 
act,  a  mere  formality — it  is  neither.  Whatever  a  judge  may  do,  or  may 
refuse  to  do,  according  to  the  circumstances  of  the  case,  is  a  judicial  act. 
Here,  after  a  judge  has  pronounced  his  opinion  in  open  court,  and  had  it 
entered  on  the  minutes,  he  may  refuse  to  perfect  it,  if  he  sees  that  injustice 
has  been  done,  and  order  a  new  trial ;  or  he  may  arrest  the  judgment  for 
such  radical  errors  in  the  proceedings  as  show  that  no  valid  judgment  can 
be  founded  on  them.  Ordering  the  judge  to  sign  this  judgment,  would  be 
directing  him  what  judgment  to  render  ;  for  it  would  be  saying.  You  shall 
not  grant  a  new  trial ;  you  shall  not  arrest  the  judgment ;  but  you  must 
confirm  it.  Now  this  is  contrary  to  an  express  decision  of  this  court,  in  the 
case  of  the  United  States  v.  Lawrencey  3  Dall.  42. 

In  his  reasons,  the  judge  remarks  with  some  force  on  the  injustice  of 
forcing  him,  by  a  process  of  this  kind,  to  decide  a  case  on  evidence  which 
had  not  been  offered  to  him,  but  to  another ;  which  (If  the  argument  to 
show  that  this  is  a  judgment,  not  a  ministerial  act,  be  correct)  would  be 
conclusive  against  the  motion.  Ought  he  not  to  be  permitted  to  look  into  the 
proceedings  ?  to  see  whether  the  defendant  has  appeared  ?  whether  he  has 
been  cited?  whether  the  court  has  jurisdiction  of  the  case?  whether  the 
party  who  appears  by  attorney  is  not  stated  to  be  an  infant  ?  to  examine,  in 
short,  whether  the  proceedings  are  in  legal  form  ?  Should  any  hardship  on 
the  part  of  the  plaintiffs  bo  urged,  the  answer  is  ready.  Whatever  of  incon- 
venience exists,  is  of  the  plaintiffs'  own  creation  ;  the  delay  has  been  pro- 
duced by  their  own  negligence  ;  or  worse,  by  their  desire  to  overreach — 
and  they  are  not  without  remedy.  A  new  action,  avoiding  all  the  irregu- 
larities of  this,  would  have  produced  a  decision  on  the  merits,  in  less  time, 
and  at  less  expense,  than  by  this  application  ;  at  the  same  time,  that  the 
mortgage,  if  it  be  a  legal  one,  binds  all  the  property  as  effectually  *a8  .  ^ 
a  judgment,  and  carries  back  the  lien  to  an  earlier  date.  Authorities  ^ 
to  show  that  the  signature  of  the  judgment  is  necessary,  need  scarcely  be 
produced.  For  the  satisfaction  of  the  court,  however,  the  following  statu- 
tory provisions  are  referred  to  :  1  Acts  of  the  Territory  of  Orleans,  p.  234, 
§  13  ;  2  Martin's  Digest  164,  No.  II  ;  Acts  of  1817,  p.  32,  §  11.  All  these 
acts  may  be  found  in  Leslet's  Digest,  Code  of  Practice  646. 

The  act  required  of  the  judge  of  the  district,  by  the  mandamus^  was 
entirely  judicial.  He  had  refused  to  sign  the  judgment,  and  had  given  his 
reasons  for  the  same,  and  he  is  now  to  reverse  this  judgment.  A  mandamus 
is  not  the  proper  remedy.  It  is  never  issued,  when  the  act  required  to  be 
done  under  it  is  other  than  ministerial  ;  it  is  properly  to  be  directed  to  the 
judge,  and  not  to  court ;  and  in  this  case,  it  is  judicially  known,  that 
the  court  is  composed  of  but  one  judge.  There  was  no  judgment  rendered 
by  Judge  Robertson.  The  case  was  not,  therefore,  judicially  disposed  of, 
before  his  death  ;  and  the  present  judge,  before  he  can  sign  the  judgment, 
must  examine  the  record.  This  was  done  by  him,  and  he  judicially  decided, 
that  he  could  not  sign  the  record.  Tbis  is  conclusive  ;  if  the  judge  is  any- 
thing more  than  a  mere  clerk  to  perfect  the  record.  What  acts  of  a  judge 
are  ministerial?  They  are  all  judicial.  Does  this  court  act  ministerially, 
in  any  case,  or  on  any  occasion? 

lOI  i. 
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The  law  of  Louisiana  requires  the  judge  to  remain  three  days  at  the 
place  where  the  court  is  held,  before  he  signs  the  judgment,  which  affords 
an  opportunity  to  examine  if  there  are  any  reasons  for  a  new  trial.  But  in 
this  case  no  opportunity  for  a  new  trial  can  be  allowed,  if  the  tiaty  of  the 
judge  is  absolute,  if  he  must  sign  the  judgment.  The  law  does  not  require 
that  a  new  trial  shall  be  asked  in  three  days  ;  if  it  iis  not  asked  in  that  time, 
and  judgment  has  not  been  signed,  the  case  is  open  for  the  application. 
Upon  the  authority  of  the  civil  code  of  Louisiana,  the  judge  may  order  a 
new  trial,  up  to  the  time  of  signing  the  judgment.  And  in  this  case,  a  new 
trial  could  have  been  given  by  the  judge  of  the  district  court,  if  he  had  been 
required  to  grant  it.  No  application  was  before  him  for  any  purpose  but 
^  ,  to  obtain  his  *8ignature  to  the  judgment.  The  proceedings  in  this 
^  case  are  evidently  defective,  as  it  is  admitted,  the  minors,  heirs 
of  Nicholas  Wilson,  had  not  notice  of  the  application  for  signing  the 
judgment. 

JoneSy  in  reply,  contended,  that  after  the  judgment  had  been  entered  on 
the  minutes,  as  the  oral  judgment  of  Judge  Robertson,  the  proceedings  to 
complete  the  record  were  mere  matters  of  form.  In  this  case,  particularly, 
the  form  of  signing  was  all  that  was  necessary,  for  the  parly  had  made  no 
application  for  a  new  trial.  The  state  of  record  was  such  as  that  the  judge 
could  sign  the  judgment;  as  is  done  when  a  warrant  of  attorney  is  given, 
which  fully  authorizes  the  entry  of  judgment.  Judges  frequently  act  min- 
isterially. The  certificate  to  a  record,  and  the  signature  of  a  judge  in  allow- 
ing a  writ  of  error,  are  ministerial  acts. 

There  is  no  force  in  the  objection,  that  as  the  present  jiidge  did  not  sit 
on  the  trial  of  this  cause,  he  cannot  grant  a  new  trial.  It  often  occurs,  that 
new  trials  are  moved  for  and  granted  by  other  judges  than  those  before  whom 
the  cases  have  been  tried.  New  trials  are  moved  for  "  in  banc,"  before  all 
the  court ;  trials  take  place  at  nisi  pritis^  before  a  single  judge. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — In  the  argument, 
on  the  motion  to  make  the  rule  for  a  inandamvs  absolute,  various  objections 
were  taken  against  the  jurisdiction  of  the  district  court.  It  is  insisted,  that  the 
plaintiffs,  in  their  corporate  capacity,  can  neither  make  a  contract  in  Louisiana, 
nor  enforce  it  in  that  state  by  suit ;  and  if  they  could,  the  proceedings  in  the 
case  were  erroneous,  and  might  be  reversed  on  a  writ  of  error.  In  the  con- 
sideration of  the  question  now  before  the  court,  they  do  not  consider  them- 
selves authorized  to  examine  into  the  regularity  of  the  proceedings  in  the 
case  before  the  district  court,  as  they  would  do  on  a  writ  of  error.  The 
point  of  inquiry  is,  whether  the  district  judge,  under  the  circumstances  of 
the  case,  was  bound  to  sign  the  judgment. 

The  writ  of  mandamus  is  subject  to  the  legal  and  equitable  discretion 
^  ,  of  the  court,  and  it  ought  not  to  be  issued  in  cases  *of  doubtful  right. 
J  But  it  is  the  only  adequate  mode  of  relief,  where  an  inferior  tribunal 
refuses  to  act  upon  a  subject  brought  properly  before  it.  In  this  ease,  the 
district  judge  seems  to  think,  that  as  the  judgment  was  not  rendered  by  him, 
he  has  no  power  to  grant  a  new  trial,  as  he  is  not  acquainted  with  the  facts 
and  circumstances  which  should  influence  his  discretion  in  making  such  an 
order  ;  and  that,  consequently,  he  is  not  bound  to  sanction  the  judgment,  by 
bis  signature.  By  the  law  of  Louisiana,  and  the  rule  adopted  by  the  district 
192 


1834]  OF  THE   UNITED   STATES.  S03 

/  New  York  Life  and  Fire  Insurance  Co.  v.  Wilson. 

court,  the  judgment,  without  the  signature  of  the  judge,  cannot  be  enforced. 
It  is  not  a  final  judgment,  on  which  a  writ  of  error  may  issue  for  its  reversal. 
Without  the  action  of  the  judge,  the  plaintiffs  can  take  no  step,  unless  it  be 
the  one  they  have  taken,  in  this  case.  They  can  uf^ither  issue  execution  on 
the  judgment,  nor  reverse  the  proceedings  by  writ  of  error.  And  if  the  rea- 
sons assigned  by  the  judge  shall  be  deemed  a  sufficient  answer  to  the  rule, 
the  plaintiffs  are  without  remedy  on  their  judgment. 

But  the  district  judge  is  mistaken,  in  supposing  that  no  one  but  the  judge 
who  renders  the  judgment,  can  grant  a  new  trial.  He,  as  the  successor  of 
his  predecessor,  can  exercise  the  same  powers,  and  has  a  right  to  act  on  every 
case  that  remains  undecided  upon  the  docket,  as  fully  as  his  predecessor 
could  have  done.  'The  court  remains  the  same,  and  the  charge  of  the  incum- 
bents cannot  and  ought  not,  in  any  respect,  to  injure  the  rights  of  litigant 
parties.  The  case  referred  to  in  6  Wheat.  542,  asserts  nothing  in  opposition 
to  this  principle.  A  motion  for  a  new  trial  is  always  addressed  to  the  dis- 
cretion of  the  court,  and  this  court  will  not  control  the  exercise  of  that 
discretion,  by  a  circuit  court,  either  by  a  writ  of  mandamuSy  or  on  a  certi- 
ficate of  division  between  the  judges. 

After  the  rendition  of  the  judgment,  three  days  are  allowed  by  the  law 
of  Louisiana,  within  which  to  more  for  a  new  trial ;  and  if  no  new  trial  shall 
have  been  granted,  the  judge  is  required  to  sign  the  judgment,  at  the  expira- 
tion of  this  time.  It  may  be  in  the  power  of  a  judge,  under  this  law,  in  the 
state  court,  where  the  judgment  has  not  been  signed,  to  grant  a  new  trial, 
after  the  lapse  of  a  much  longer  time  than  is  specified  in  '''the  act ;  r*o/)^ 
but  this  question  is  not  raised  in  the  present  case,  as  the  district  ^ 
judge  has,  in  not  granting  a  new  trial,  decided  against  it.  It  is  immaterial, 
what  reasons  may  have  influenced  this  decision,  as  it  was  a  matter  which 
rested  in  his  discretion.  But  the  important  inquiry  is,  whether,  after  refus- 
ing to  grant  a  new  trial,  either  on  a  full  consideration  of  the  merits,  or 
because  he  had  not  a  sufficient  knowledge  of  them,  he  was  not  bound  to  sign 
the  judgment. 

On  a  mandamu8y  a  superior  court  will  never  direct  in  what  manner  the 
discretion  of  an  inferior  tribunal  shall  be  exercised  ;  but  they  will,  in  a  pro- 
per case,  require  the  inferior  court  to  decide.  But  so  far  as  it  regards  the 
case  under  consideration,  the  signature  of  the  judge  was  not  a  matter  of 
discretion.  It  followed  as  a  necessary  consequence  of  the  judgment,  unless 
the  judgment  had  been  set  aside  by  a  new  trial.  The  act  of  signing  the  judg- 
ment is  a  ministerial  and  not  a  judicial  act.  On  the  allowance  of  a  writ  of 
error,  a  judge  is  required  to  sign  a  citation  to  the  defendant  in  error ;  he  is 
required  in  other  cases,  to  do  acts  which  are  not  strictly  judicial. 

The  judgment  may  be  erroneous,  but  this  is  no  reason  why  the  judge 
should  not  sign  it.  Until  his  signature  be  affixed  to  the  judgment,  no  pro- 
ceedings can  be  had  for  its  reversal.  He  has,  therefore,  no  right  to  withhold 
his  signature,  where,  in  the  exercise  of  his  discretion,  he  does  not  set  aside 
the  judgment.  As  well  might  a  judge  refuse  to  enter  up  the  judgment  upon 
a  verdict,  which  he  would  not,  or  could  not,  set  aside,  as  to  withhold  his 
signature  in  the  present  case.  The  cause  should  be  placed  in  such  a  posture 
as  to  enable  the  plaintiffs  to  proceed  to  another  trial,  or  to  take  out  execu- 
tion on  their  judgment.  As  the  former  has  not  been  done,  the  latter  may 
be  claimed  by  the  plaintiffs  as  a  matter  of  right. 

8  Pet.— 13  193 
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This  court,  therefore,  direct,  that  the  writ  of  mandamus  be  issued,  direct- 
ing the  district  judge  to  sign  the  judgment,  agreeable  to  the  prayer  of  the 
plaintiffs. 

On  motion  of  plaintiff  for  a  mandam,%L8  to  the  district  court  of  the  United 
States  for  the  eastern  district  of  Louisiana  :  On  consideration  of  the  rule 
granted  in  this  cause  by  this  court,  on  the  14th  day  of  March,  in  the  year  of 
„j       -.  our  Lord  *1833,  which  was  duly  served  on  the  judge  of  the  district 

^J  court  of  the  United  States  for  the  eastern  district  of  Louisiana,  as  by 
reference  to  the  proof  of  service,  on  file  in  the  clerk's  office,  will  appear,  and 
of  the  return  of  the  said  judge,  setting  forth  his  reasons  at  large,  as  also  of 
the  arguments  of  counsel,  for  both  the  plaintiff  and  defendant  in  this  cause, 
thereupon  had,  it  is  now  here  considered,  ordered  and  adjudged  by  this 
court,  that  the  said  rule  be  and  the  same  is  hereby  made  absolute  ;  and  it  is 
further  ordered  and  adjudged  by  this  court,  that  a  writ  of  mandamus  be 
and  the  same  is  hereby  awarded,  directing  the  said  district  judge  to  sign 
the  judgment,  and  to  award  execution  thereon,  agreeable  to  the  prayer 
of  the  plaintiff  in  the  proceedings  mentioned. 


♦306]    *In  the  Matter  of  the  Life  and  Fiee  Insurance  Company  of 

New  York,  Plaintiff,  v.  Christopher  Adams. 

Mandamiis. 

Motion  for  a  Mandamus  to  the  Pistrict  Court  for  the  Eastern  District 
of  Louisiana. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — At  the  last  term 
of  this  court,  a  rule  was  granted  on  the  district  judge  of  the  United  States 
for  the  eastern  district  of  Louisiana  in  this,  the  same  as  in  the  preceding  case 
of  the  same  plaintiffs,  against  the  Heirs  of  Nicholas  Wilson  ;  and  as  the 
principles  in  both  cases  are  substantially  the  same,  the  court  also  direct  that 
a  mandamus  be  issued  in  this  case,  commanding  the  district  judge  to  sign 
the  judgment,  agreeable  to  the  prayer  of  the  plaintiffs'  counsel. 

On  motion  of  plaintiff  for  a  mandamus  to  the  district  court  of  the 
United  States  for  the  eastern  district  of  Louisiana  :  On  consideration  of  the 
rule  granted  in  this  cause  by  this  court,  on  the  14th  day  of  March  in  the  year 
of  our  Lord  1833,  which  was  duly  served  on  the  judge  of  the  district  court  of 
the  United  States  for  the  eastern  district  of  Louisiana,  as  by  reference  to 
the  proof  of  service,  on  file  in  the  clerk's  office,  will  appear,  and  of  the 
return  of  said  judge,  setting  forth  his  reasons  at  large,  as  also  of  the  argu- 
ments of  counsel,  for  both  the  plaintiff  and  defendant  in  this  cause,  there- 
upon had,  it  is  now  here  considered,  ordered  and  adjudged  by  this  court, 
that  the  said  rule  be  and  the  same  is  hereby  made  absolute  ;  and  it  is  further 
ordered  and  adjudged  by  this  court,  that  a  writ  of  mandamus  be  and  the 
same  is  hereby  awarded,  directing  the  said  district  judge  to  sign  the  judg- 
ment, and  to  award  execution  thereon,  agreeable  to  the  prayer  of  the  plain- 
tiff, iu  the  proceedings  mentioned.' 

>  For  further  proceedings  in  this  case,  see  9  Pet  6^8. 
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Appeal  from  the  Superior  Court  of  East  Florida. 

Mabshall,  Ch.  J.,  said  : — ^A  pamphlet  has  been  sent  to  the  judges  touch- 
ing the  questions  in  controversy  in  this  cause.  The  court  desire  it  to  be 
understood,  that  the  practice  of  the  court  is  not  to  receive  or  examine  such 
papers,  unless  they  have  been  presented  in  court,  and  shown  to  the  opposite 
counsel. 

It  was,  afterwards,  on  the  same  day,  stated  to  the  court  by  Mr.  White^ 
of  Florida,  counsel  for  the  appellant,  that  the  counsel  on  neither  side  had 
any  knowledge  of  the  pamphlet's  having  been  sent  to  the  court ;  nor  did 
they  in  any  manner  countenance  the  same.  The  pamphlet  was  sent  to  the 
judges  by  an  agent  of  the  appellant,  who  was  not  in  any  manner  aware  of 
the  irregularity  of  the  proceeding. 


'^BiOHABD  B.  Keene,  Plaintiff  in  error,  v.  John  MoDonouoh.     [*308 

Florida  land-claims. 

An  adjadication  made  by  a  Spanish  tribunal  in  Louisiana,  is  not  void,  because  it  was  made  after 
the  cession  of  the  country  to  the  United  Slates ;  for  it  is  historically  known,  that  the  actual 
possession  of  the  country  was  not  sun'cndered,  until  some  time  after  the  proceedings  and  adju- 
dication in  the  case  took  place.  It  was  the  judgment,  therefore,  of  u  competent  Spanish 
tribunal,  having  jurisdiction  of  the  case,  and  rendered  whilst  the  country,  though  ceded,  was, 
dB  fado^  in  the  possession  of  Spanish,  and  subject  to  Spanish  laws ;  such  judgments,  so  far 
as  they  affect  the  private  rights  of  the  parties  thereto,  must  be  deemed  valid. 

Ebrob  to  the  District  Court  for  the  Eastern  District  of  Louisiana. 

This  case  was  argued  by  Orimes,  for  the  defendant.  No  counsel 
appeared  for  the  plaintiff  in  error. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — The  writ  of 
error  in  this  case,  brings  up  the  record  of  a  judgment  rendered  aganst  the 
plaintiff  in  error,  in  the  district  court  of  the  United  States  for  the  eastern 
district  of  Louisiana.  The  plaintiff,  according  to  the  course  of  proceedings 
in  that  state,  presented  his  petition  to  the  court,  stating,  that  on  the  22d  of 
May  1803,  in  virtue  of  a  lawful  purchase,  at  public  sale,  duly  and  legally 
made  by  Don  Carlos  de  Grand  Pre,  governor  of  the  post  and  establishment 
of  Baton  Rouge,  he  became  the  owner  and  proprietor  of  a  tract  of  land, 
appertaining  to  the  '^  testamentaria,^^  or  succession  of  the  deceased  Poussett, 
particularly  describing  the  same  (being  the  land  in  question)  and  annexing 
to  his  petition  the  document  or  adjudication,  by  which  he  alleges  that  the 
title  to  the  land  was  vested  in  him,  of  which  he  was  never  thereafter  legally 
divested,  as  he  alleges. 

A  plea  to  the  jurisdiction  of  the  court  was  interposed  by  the  defendant, 
alleging  that  the  plaintiff  was  a  citizen  of  Louisiana,  of  which  state  the 
defendant  was  also  a  citizen.  Upon  the  trial  of  the  issue  joined  upon 
this  plea,  the  jury  found  that  the  plaintiff  was  not  a  citizen  of  the  state  of 
Louisiana. 

The  defendant  then  filed  an  answer  to  the  petition,  denying  all  r^ono 
and  singular  the  allegations  contained  in  the  petition,  and  ^averring  ^ 
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that  tho  petitioDer  has  no  title  whatever  to  the  land  in  question.  That  if 
any  snch  adjadioation  as  is  pretented  by  him  ever  was  made,  the  same  was 
afterwards  annulled.  And  he  farther  pleads,  that  he  is  the  trae  and  legal 
owner  of  the  said  tract  of  land,  by  good  and  valid  title,  and  that  he  has  had 
possession  under  the  same,  for  thirty  years  and  upwards,  &c. 

The  adjudication  upon  which  the  plaintiff  rests,  as  the  evidence  of 
his  title,  states,  that  he  being  the  last  and  highest  bidder,  the  land  was 
adjudicated  to  him  ;  and  he  having  no  security  to  offer,  he  engage;^  to  exe- 
cute a  mortgage  in  trust  on  the  property,  which  was  accepted  by  the  testa- 
mentary executors,  on  condition  that  he  shall  immediately  pay  to  Don 
Thomas  Dunford,  one  of  the  executors,  t600,  a  portion  of  the  purchase- 
money,  to  be  applied  to  the  payment  of  the  claim  of  Joyce  &  Turnbull, 
against  the  said  estate. 

According  to  th(  plaintiff's  own  showing,  therefore,  his  title  was  not 
absolute,  but  conditional ;  and  the  record  contains  subsequent  proceedings 
by  the  executors  of  Poussett,  to  annul  the  former  adjudication  for  non-ful- 
filment of  the  conditions  upon  which  the  sale  is  made.  For  this  purpose,  a 
petition  was  presented  to  Governor  Grand  Pre,  setting  forth  the  sale,  and 
the  condition  upon  which  it  was  made,  and  alleging  that  the  plaintiff  had 
not  paid  the  t600,  nor  given  the  mortgage  to  secure  the  purchase-money, 
and  praying  a  decree  to  make  null  and  void  the  former  sale,  and  that  the 
land  might  be  again  exposed  to  sale.  And  on  the  24th  of  April  1804,  a 
decree  was  entered,  setting  forth  that  it  having  been  proved  that  Don 
Richard  Raynal  Keene  had  absented  himself  from  the  country,  without 
having  complied  with  the  conditions  of  sale  made  to  him,  it  is  decreed, 
according  to  law,  and  the  rules  which  govern  in  like  cases,  that  the  adjudi- 
cation to  him  is  annulled,  and  that  the  plantation  be  again  exposed  to  public 
sale,  which  was  accordingly  done  on  the  2d  of  June  1804,  and  finally  ad- 
judged to  Don  Miguel  Mahier,  for  the  sum  $5500,  if  he  being  the  last  and 
highest  bidder  at  that  sum  ;  and  the  adjudication  alleges  that  possession  was 
given  to  him  ;  and  the  defendant  then  deduces  a  title  from  Don  Miguel 
Mahier  to  himself. 

The  plaintiff  in  error  not  having  appeared  to  argue  his  cause,  or  suggest 
*<iiftl  *^®  errors  of  which  he  complains,  the  court  cannot  *perceive  on  what 
■"  grounds  he  can  rely,  to  reverse  the  judgment  of  the  court  below. 
The  record  contains  no  evidence  whatever  of  his  having  paid  any  part  of 
the  purchase-money.  This  is  not  even  alleged  in  the  petition  ;  and,  indeed, 
a  contrary  inference  is  to  be  drawn  from  what  he  does  allege  ;  for,  he  states, 
that  although  not  bound  to  account  for  a  greater  nura  than  the  price  at 
which  the  land  was  sold  to  him,  yet  he  will  agree  to  pay  not  only  that  price, 
but  any  sum  that  shall  be  equivalent  to  the  price  for  which  the  land  sold 
on  the  second  sale.  The  petition  alleges  that  the  proceedings  under  which 
the  second  sale  was  made  were  irregular  and  unlawful. 

Should  it  be  admitted,  that  it  was  competent  for  the  plaintiff  to  impeach 
this  adjudication,  and  show  that  the  proceedings  were  irregular  and  unlaw- 
ful, the  record  contains  no  offer,  at  the  trial,  to  show  any  irregularity  or 
illegality  in  those  proceedings  ;  they  must,  at  least,  be  taken  &8  primd facie 
evidence  of  a  judicial  proceeding,  to  pass  the  title  of  land,  according  to  the 
course  and  practice  of  the  Spanish  law  in  that  province. 

The  authority  of  the  governor  to  take  jurisdiction  in  such  cases,  is 
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admitted  by  the  plaintiff's  own  showing  ;  for  the  title  set  up  by  hira  restB 
upon  the  authority  of  the  same  governor,  who  adjudicated  the  second  sale, 
under  which  the  defendant  claims ;  and  the  first  sale  being  conditional,  and 
the  conditions  not  performed,  no  doubt  can  be  entertained,  but  that  the 
second  proceeding  and  sale  must  be  considered,  at  least,  as  primd  facie 
evidence  of  what  they  purport  to  have  been  ;  and  this  is  sufficient  to  war- 
rant the  judgment  or  decree  of  the  court  below. 

The  adjudication  having  been  made  by  a  Spanish  tribunal,  after  the  ces- 
sion of  the  country  to  the  United  States,  does  not  make  it  void ;  for  we 
know,  historically,  that  the  actual  possession  of  the  territory  was  not  sur- 
rendered, until  some  time  after  these  proceedings  took  place.  It  was  the 
judgment,  therefore,  or  a  competent  Spanish  tribunal,  having  jurisdiction 
of  the  case,  and  rendered  whilst  the  country,  although  ceded,  was,  defactOy 
in  the  possession  of  Spain,  and  subject  to  Spanish  laws.  Such  judgments,  so 
far  as  they  affect  the  private  rights  of  the  parties  thereto,  must  be  deemed 
valid. 

This  view  of  the  case  supersedes  the  necessity  of  considering  the  ques- 
tion of  prescription.     *The  judgment  or  decree  of  the  court  below  is  r„t«- 
accordingly,  affirmed.  ^ 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  States,  for  the  eastern  district  of  Louisiana, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered  and 
adjudged  by  this  court,  that  the  judgment  of  the  said  district  court  be 
and  the  same  is  hereby  affirmed,  with  costs. 


*Chable8  A.  Davis,  Consul  to  the  King  of  Saxont,  Plaintiff  in     [*312 
error,  v.  Isaac  Paokabd,  Henrt  Disdieb  and  William  Morphy. 

Error  in,  fact. 

At  a  former  tenn  of  this  court,  the  Judgment  of  the  court  for  the  correction  of  errors  of  the  state 
of  New  7ork,  was  rerersed  in  this  case,  this  court  being  of  opinion,  that  Charles  A.  Davis, 
being  consul-general  of  the  king  of  Saxony,  was  exempted  from  being  Hued  in  the  state  court 
and  that  by  reason  thereof,  the  judgment  rendered  against  him  by  the  court  for  the  correction 
of  errors  was  erroneous,  and  ordered  and  adjudged  that  the  judgment  of  the  court  for  the  cor- 
rection of  errors  should  bo  and  the  same  was  thereby  reversed  ;  and  that  the  cause  be  remand- 
ed to  the  court  for  the  correction  of  errors,  with  directions  to  conform  its  judgment  to  this 
opinion.  A  mandate  issued  in  pursuance  of  this  judgment  to  the  court  for  the  correction  of 
errors,  and  that  court  declared  and  adjudged,  "that  a  consul-general  of  the  king  of  Saxony  is 
by  the  constitution  and  laws  of  the  United  States,  exempt  from  being  sued  in  a  state  court ;" 
and  that  court  further  adjudged,  that  the  supreme  court  of  the  state  of  New  York  from 
which  court  this  case  has  been  brought,  by  a  writ  of  error,  to  the  court  of  errors  of  New  York, 
is  a  court  of  general  common-law  jurisdiction,  and  that  the  court  of  errors  has  no  power,  juris- 
diction or  authority,  for  any  error  in  fact,  or  any  error  than  such  as  appears  ufion  the  face  of 
the  record  of  the  proceedings  of  the  supreme  court,  to  reverse  a  judgment  of  that  court ;  that 
no  other  error  can  be  assigned  or  regarded  as  a  ground  of  reversal  of  the  judgment  of  said 
supreme  court,  than  such  as  appears  upon  the  record  of  the  proceedings  of  the  said  court,  and 
which  .relates  to  questions  actually  before  the  justices  of  the  court,  by  a  plea  to  its  jurisdiction 
or  otherwise ;  and  that  the  court  of  errors  is  not  authorized  to  notice  the  allegations  of  Davis 
assigned  for  error  in  that  court,  that  he  was  consul-general  of  the  king  of  Saxony,  or  to  try  or 
regard  said  allegation ;  and  there  being  no  error  on  the  f«ice  of  the  record  of  the  proceedings 
of  the  supreme  court  of  New  Tork,  the  defendant  in  error  was  entitled  to  a  judgment  €  f  afll'in- 
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anoe  according  to  the  laws  of  that  state,  any  matter  assigned  for  error  in  fact  to  the  contrary 
notwithstanding.  The  court  of  errors  further  declared,  that  for  any  error  in  the  judgment  of 
the  supreme  court  or  its  proceedings,  assignable  for  error  in  fact,  the  party  aggrieved  by  such 
error  may  sue  out  a  writ  of  error  coram  vobin^  returnable  to  the  supreme  court,  upon  which  the 
plaintiff  may  assign  errors  in  fact ;  and  if  such  fact  is  admitted  or  found  by  the  verdict  of 
the  jury,  the  supreme  court  may  revolce  their  judgment,  and  for  any  error  in  the  judgment  of  the 
supreme  court  upon  the  writ  of  error .^coraTTi  vobi^,  the  court  of  errors  has  jurisdiction,  upon  a 
writ  of  error  to  the  supreme  court,  to  review  the  last  judgment.  The  defendants  in  error  hav- 
ing, upon  the  filing  of  the  mandate  to  the  supreme  court,  applied  to  the  court  of  errors  to 
dismiss  the  writ  of  error  to  the  supreme  court  of  that  state,  the  same  was  quashed,  and 

^Q.o-i      the  'defendants  in  error  adjudged  to  recover  their  costs  against  the  plaintiff    in 
•'       error. 

The  judgment  of  the  court  of  errors  was  brought  up  by  a  writ  of  error,  and  it  was  argued,  that 
the  mandate  on  the  former  judgment  had  been  disregarded,  and  that,  consequently,  the  second 
judgment  ought  to  be  reversed. 

The  court  has  felt  great  difficulty  on  this  question  ;  the  importance  of  preserving  uniformity  in 
the  construction  of  the  constitution,  laws  and  treaties  of  the  United  States  must  be  felt  by  all ; 
and  the  impracticability  of  maintaining  this  uniformity,  unless  the  power  of  supervising  all 
judgments  in  which  the  constitution,  laws  or  treaties  of  the  United  States  may  be  drawn  into 
question,  be  vested  in  some  single  tribunal,  is  too  apparent  for  controversy;  the  people  of  the 
United  States  have  vested  that  power  in  this  tribucal,  and  its  highest  duty  is  to  exercise  it  with 
fidelity.  The  point  of  difficulty  in  this  case  is,  to  decide,  whether  the  legitimate  exercise  of 
this  power  has  been  obstructed  by  the  judgment  of  the  court  of  errars  for  New  York,  now  under 
consideration. 

It  is  not  admitted,  that  the  court  whose  judgment  has  been  reversed  or  affirmed  can  rejudge  that 
reversal  of  affirmance ;  but  it  must  be  conceded,  that  the  court  of  dernier  resort,  in  every  state, 
decides  upon  its  own  jurisdiction,  and  upon  the  jurisdiction  of  all  the  inferior  courts  to  which 
its  appellate  power  extends. 

Neither  the  judgment  nor  mandate  of  this  court  prescribed  in  terms  the  judgment  which  should  be 
rendered  by  the  court  of  errors  of  New  York  ;  this  court  proceeded  to  order  that  the  cause  be 
remanded  to  the  said  court  for  the  correction  of  errors,  with  directions  to  conform  its  judgment 
to  the  opinion  of  this  court.  The  opinion  expressed  therein  was,  that  Charles  A.  Davis,  being 
consul-general  of  the  king  of  Saxonv,  exempted  him  from  being  sued  in  the  state  court. 

The  judgment  rendered  in  the  court  of  errors  being  llius  i^eversed,  becausfe  of  this  exemption,  it 
was  for  the  court  of  errors  to  inquire  and  decide  in  what  manner  it  should  conform  its  judg- 
ment to  this  opinion  ;  had  that  court  re-entered  its  former  judgment,  the  direct  opposition  of 
this  proceeding  to  the  mandate  would  hav«»  been  apparent ;  but  this  was  not  done ;  the  court 
of  errors  admitted  the  exemption  of  Charles  A.  Davis  from  being  sued  in  the  courts  of  a  state, 
but  added,  that  the  fact  did  not  appear  in  the  reoord  of  the  pro(*eeding8  of  the  supreme  court 
of  New  York ;  and  that  its  own  power  did  not  extend  to  the  reversal  of  any  judgment  of  that 
court,  for  an  error  of  fact,  not  apparent  on  the  face  of  the  record,  though  it  siiould  be  assigned 
as  error  in  the  court  for  the  correction  of  errors. 

The  judgment  of  the  court  of  errors,  thus  affirming  the  judgment  of  the  supreme  court  of  the 
state,  stands  reversed,  and  the  writ  of  error  to  that  judgment  is  quashed,  leaving  the  defend- 
ant in  the  original  action  at  full  liberty  to  sue  out  and  prosecute  his  writ  of  error  coram  vobis^ 
for  its  reversal  in  the  supreme  court  of  New  York. 

If  the  jurisdiction  of  the  court  for  the  correction  of  errors  does  not,  according  to  the  laws  by 
which  the  judicial  system  of  New  York  is  organized,  enable  that  court  to  nolice  errors  in  fact, 
in  the  proceedings  of  the  supreme  court,  not  apparent  on  the  face  of  the  record,  it  is  difficult 
so  perceive  how  that  court  could  conform  its  judgment  to  that  of  this  court,  otherwise  than  by 

*<tl4l       *Qu^liltiS  Its  writ  of  error  to  the  supreme  court ;  had  that  been  its  original  judgment 
-■      it  is  not  believed,  that  this  court  would  have  reversed  it,  and  we  do  not  think  that,  as 
now  rendered,  it  can  be  held  to  be  erroneous. 

Davis  7;.  Packard,  10  Wend.  61,  affirmed. 

Ebrob  to  the  Court  for  the  Correction  of  Errors  of  the  state  of  New 

York.     This  case  was  before  the  court  on  a  writ  of  error,  at  January  tenn 

1832.     A  motion  was  made  to  dismiss  the  writ  of  error,  on  the  ground  that 

it  did  not  appear  on  the  record  of  the  proceedings  in  the  case  before  the 
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Bupreme  court  of  New  York,  from  which  court  it  had  been  taken  to  the  court 
for  the  correction  of  errors,  that  the  plaintiff  in  error  was  consul  of  the  king 
of  Saxony.  The  court  refused  the  motion,  considering  that  the  official  char- 
acter of  the  plaintiff  was  sufficiently  apparent  in  the  proceedings.  (5  Pet.  41.) 
Afterwards,  at  January  term  1833  (7  Pet.  276),  this  case  came  on  for  argu- 
ment. The  court  decided,  that  "the  record  of  the  proceedings,  brought  up 
with  the  writ  of  error  to  the  court  for  the  correction  of  errors  of  the  state 
of  New  York,  showed  that  the  suit  was  commenced  in  the  supreme  court  of 
the  state  of  New  York,  against  the  plaintiff  in  error,  who  was  consul  of  the 
king  of  Saxony,  and  who  did  not  plead  or  set  up  his  exemption  from  such 
suit,  in  the  supreme  court ;  but,  on  the  same  cause  being  carried  up  to  the 
court  for  the  correction  of  errors,  this  matter  was  assigned  for  error  in  fact, 
notwithstanding  which,  the  court  gave  judgment  against  the  plaintiff  in 
error.  The  court  of  errors  having  decided,  that  the  character  of  consul  did 
not  exempt  the  plaintiff  in  error  from  being  sued  in  the  state  court,  the  judg- 
ment is  reversed.''  The  following  mandate  was  issued  to  the  court  for  the 
trial  of  impeachments  and  cori'ection  of  errors  of  the  state  of  New  York. 

"  The  United  States  of  America,  ss.  The  President  of  the  United  States 
of  America,  to  the  president  of  the  senate  of  the  state  of  New  York,  the 
senators,  chancellor,  and  justices  of  the  supreme  court  of  the  said  state,  being 
the  judges  of  the  court  for  the  trial  of  impeachments  and  correction  of  errors, 
holden  in  and  for  the  said  state  of  New  York,  Greeting  : 

"  Whereas,  lately,  in  the  court  for  the  trial  of  impeachments  and  correc- 
tion of  errors,  holden  in  and  for  the  state  of  New  York,  before  you,  or  some 
of  you,  in  a  cause  between  *CharIes  A.  Davis,  plaintiff  in  error,  and  r^oi  e 
Isaac  Packard,  Henry  Disdier  and  William  Morphy,  defendants  in  '■ 
error,  the  judgment  of  the  said  court  for  the  trial  of  impeachments  and  cor- 
rection of  errors,  was  in  the  following  words,  to  wit :  '  Therefore,  it  is  con- 
sidered by  the  said  court  for  the  correction  of  errors,  that  the  judgment  of 
the  supreme  court  aforesaid  be  and  the  same  is  hereby  in  all  things  affirmed. 
It  is  further  considered,  that  the  said  defendants  in  error  recover  against  the 
plaintiff  in  error,  their  double  costs,  according  to  the  statute  in  such  case 
made  and  provided,  to  be  taxed  in  defending  the  writ  of  error  in  this  cause, 
and  also  interest  on  the  amount  recovered,  by  way  of  damages,'  as  by  the 
inspection  of  the  transcript  of  the  record  of  the  said  court  for  the  trial  of 
impeachments  and  correction  of  errors,  which  was  brought  into  the  supreme 
court  of  the  United  States  by  virtue  of  a  writ  of  error,  agreeably  to  the  act 
of  congress  in  such  case  made  and  provided,  fully  and  at  large  appears.  And 
whereas,  in  the  present  term  of  January,  in  the  year  of  our  Lord  1833,  the 
said  cause  came  on  to  be  heard  before  the  said  supreme  court,  on  the  said 
transcript  of  the  record,  and  was  argued  by  counsel ;  on  consideration 
whereof,  it  is  the  opinion  of  this  court,  that  the  plaintiff  in  error,  being 
consul-general  of  the  king  of  Saxony,  exempted  him  from  being  sued  in  the 
state  court ;  by  reason  whereof,  the  judgment  rendered  by  the  court  for  the 
trial  of  impeachments  and  correction  of  errors,  is  erroneous.  Whereupon, 
it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  the  said  court 
for  the  trial  of  impeachment  and  correction  of  errors  be  and  the  same  is 
hereby  reversed  ;  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  court,  with  directions  to  conform  its  judgment  to  the  opinion  of 
this  court. 
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"Tou,  therefore,  are  hereby  commanded,  that  such  farther  proceedings 
be  had  in  said  cause,  as  according  to  right  and  justice,  and  in  conformity  to 
the  opinion  and  judgment  of  said  supreme  court  of  the  United  States,  and 
the  laws  of  the  United  States,  ought  to  be  had,  the  said  writ  of  error  not- 
withstanding. 

♦qiAl         "Witness  the  Honorable  Johx  Marshall,  chief  justice  of  said 
^  ^supreme  court,  the  second  Monday  of  January,  in  the  year  of  our 
Lord  1833.  William  Thomas  Cabboll, 

Clerk  of  the  Supreme  Court  of  the  United  States." 

At  the  April  session  1833,  of  the  court  of  errors  of  the  state  of  New 
York,  the  following  proceedings  took  place,  as  stated  in  the  records  of  that 
court. 

"  The  court  for  the  correction  of  errors  having  heard  the  counsel  for 
both  parties,  and  diligently  examined  and  fully  understood  all  and  singular 
the  premises,  and  inspected  as  well  the  record  and  proceedings  aforesaid  as 
the  mandate  of  the  said  supreme  court  of  the  United  States ;  it  is  thereupon 
declared  and  adjudged  by  this  court,  that  a  consul-general  of  the  king  of 
Saxony  is,  by  the  constitution  and  law  of  the  United  States,  exempt  from 
being  sued  in  a  state  court.  It  is  further  adjudged  and  declared,  that  the 
supreme  court  of  the  state  of  New  York  is  a  court  of  general  common-law 
jurisdiction,  and  that  by  the  laws  of  this  state,  this  court  has  no  jurisdiction, 
power  or  authority  to  reverse  a  decision  of  the  said  supreme  court  for  any 
error  in  fact,  or  any  other  error  than  such  as  appears  upon  the  face  of  the 
record  and  proceedings  of  the  said  supreme  court,  and  that  no  other  errors 
can  be  assigned  or  regarded  as  a  ground  of  reversal  of  judgment  of  the  said 
supreme  court,  than  such  as  appear  upon  the  record  and  proceedings  of  the 
said  supreme  court,  and  which  relate  to  questions  which  have  actually  been 
brought  before  the  justices  of  that  court  for  their  decision  thereon,  by  a 
plea  to  the  jurisdiction  of  that  court  or  otherwise  ;  and  that  this  court  was 
not  authonzed  to  notice  the  allegations  of  the  said  Charles  A.  Davis, 
assigned  for  error  in  this  court,  that  he  was  consul-general  of  the  king  of 
Saxony,  or  to  try  the  truth  of  the  said  allegation,  or  to  regard  thr*  said  allega- 
tion as  true ;  and  that,  by  the  laws  of  this  state,  the  replication  of  the 
defendant  to  an  assignment  of  errors,  that  there  is  no  error  in  the  record 
and  proceedings  aforesaid,  or  in  the  giving  of  the  judgment  of  the  supreme 
court,  was  not  an  admission  of  the  truth  of  any  matter  assigned  as  error  in 
fact,  or  which  was  not  properly  assignable  for  error  in  this  court ;  and  that 
if  there  was  no  error  upon  the  face  of  the  record  and  the  proceedings  in  the 
*q  '71  8wpr®™®  *court,  the  defendant  in  error  was  entitled  to  a  judgment  of 
-I  affirmance  according  to  the  laws  of  this  state,  any  matter  assigned 
for  error  in  fact,  to  the  contrary  notwithstanding.  And  it  is  further  declared 
and  adjudged,  that  by  the  laws  of  this  state,  if  there  is  any  error  in  a  judg- 
ment of  the  said  supreme  court,  or  in  the  proceedings,  which  is  properly 
assignable  for  error  in  fact,  the  party  aggrieved  by  such  error  may  sue  out 
a  writ  of  error,  coram  vobiSy  returnable  in  the  said  supreme  court,  upon 
which  the  plaintiff  in  error  may  assign  errors  in  fact.  And  if  such  errors  in 
fact  are  submitted,  or  are  found  to  be  true  by  the  verdict  of  a  jury,  upon  an 
issue  joined  thereon,  the  said  supreme  court  may  revoke  their  said  judg- 
ment ;  and  that,  for  any  error  in  the  judgment  of  the  said  supreme  court  upon 
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the  said  writ  of  error  coram  vobiSy  this  court  has  jurisdiction  and  authority 
upon  a  writ  of  error  to  the  said  supreme  court,  to  review  the  said  last- 
mentioned  judgment,  and  to  give  such  judgment,  in  the  premises  as  the  said 
supreme  court  ought  to  have  given.  It  is,  therefore,  the  opinion  of  this 
court,  that  although  the  said  Charles  A.  Davis,  the  plaintiff  in  error  in 
this  cause,  might  have  been  the  consul-general  of  the  king  of  Saxony,  and 
as  such  was  not  liable  to  be  sued  in  the  state  court,  yet  inasmuch  as  the  fact 
that  he  was  such  consul  nowhere  appeared  in  the  record  of  the  judgment  of 
the  said  supreme  court,  the  defendant  in  error  is  entitled  to  the  judgment 
of  this  court,  affirming  the  said  judgment  of  the  said  supreme  court.  But 
the  defendant  in  error  having,  upon  the  filing  of  the  said  mandate  of  the  said 
supreme  court  of  the  United  States,  applied  to  this  court  to  dismiss  the  writ 
of  error  to  the  said  supreme  court  of  this  state,  it  is,  therefore,  ordered  and 
adjudged,  that  the  said  last-mentioned  writ  of  error  be  quashed  ;  and  it  is 
further  ordered  and  adjudged,  that  the  said  defendants  in  error  recover 
against  the  plaintiff  in  error  their  costs  in  this  court,  according  to  the  statute 
in  such  case  made  and  provided,  to  be  taxed,  and  also  interest  on  the  amount 
of  the  judgment  of  the  court  below,  by  way  of  damages  ;  and  that  the  pro- 
ceedings be  remitted  to  the  said  supreme  court  of  this  state,  &c."  The 
defendant  prosecuted  this  writ  of  error. 

The  case  was  argued  by  Whitey  for  the  plaintiff  in  error  ;  and  by  Selden, 
for  the  defendants. 

*  White  stated,  that  the  question  before  this  court  was,  whether  rjuo--. 
the  mandate  from  this  court  has  been  carried  into  effect.  It  has  ^ 
been  decided  here,  that  a  state  court  cannot  take  cognisance  of  a  suit  against 
a  consul.  That  his  exemption  from  the  jurisdiction  of  a  state  court,  may 
be  assigned  as  error  in  the  court  of  errors  of  the  state  of  New  York.  The 
court  of  errors  have  assented  to  the  exemption  ;  but  they  have  left  the 
judgment  of  the  supreme  court  of  the  state  in  force.  That  court  have 
determined,  after  the  reception  of  the  mandate  of  this  court,  that  they  would 
dismiss  the  writ  of  error  to  the  supreme  court  of  the  state  ;  although  they 
had,  before  the  case  was  brought  here,  decided  not  to  do  so. 

In  the  case  of  Cohens  v.  State  of  Virginiay  6  Wheat.  264,  this  court 
asserted  the  jurisdiction  of  the  supreme  court  of  the  United  States  to 
revise  a  judgment  against  a  foreign  minister,  entered  in  a  state  court. 
Consuls  have  the  same  privileges  that  belong  to  ambassadors  and  other  pub- 
lic ministers.  In  that  case,  the  jurisdiction  of  the  court  is  declared  to  bo 
original,  "in  all  cases  affecting  ambassadors,  other  public  ministers  and 
consuls."  This  jurisdiction  is  exclusive.  The  court  of  errors  of  New  York 
should  have  vacated  the  judgment  entered  there,  and  the  party  would  have 
obtained  his  costs.  By  the  mode  of  proceeding  adopted  by  the  court,  the 
plaintiff  in  error  is  subjected  to  the  whole  of  the  costs.  The  question 
between  the  parties  has  become,  principally,  one  of  costs,  as  the  greater  part 
of  the  debt  has  been  paid. 

Mr.  White  cited  the  Revised  Statutes  of  New  York,  vol.  5,  p.  51  ;  vol. 
2,  p.  166;  17  Johns.  473  ;  14  Ibid.  617  ;  16  Ibid.  363  ;  8  Cow.  661,  701  ; 
Paine  &  Duer's  Practice  476. 
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Selderiy  for  the  defendants,  contended,  that  the  court  of  errors  of  New 
York  could  not  exercise  any  jurisdiction  to  carry  into  effect  the  jTldgmcnt 
of  this  court ;  and  therefore,  they  remanded  the  case  to  the  supreme  court, 
where  the  errors  might  be,  and  would  be  corrected. 

The  jurisdiction  of  the  court  of  errors  could  not  be  increased  bj  any 
^  ,  mandate  from  this  court.  All  that  court  could  do  was,  to  *allow  the 
J  party  to  go  before  the  supreme  court,  and  there  plead  his  privilege  ; 
and  if,  in  the  proceedings  of  that  court,  upon  the  plea,  there  should  be 
error  in  their  judgment,  the  case  might  be  taken  again  before  the  court  of 
errors,  and  there  corrected.  This  court  will  not  undertake  to  decide  what 
are  the  powers  of  a  state  court.  They  will  not  entertain  such  questions, 
unless  a  construction  shall  be  given  to  the  laws  establishing  or  regulating 
those  courts,  that  will  defeat  the  powers  of  this  court.  The  state  court 
says,  there  is  a  court  in  which  the  party  may  have  the  benefit  of  his  plea, 
and  if  that  court  decides  wrong,  the  court  of  errors  will  correct  the  decision. 
Will  this  court  claim  to  controvert  the  construction,  by  the  court  of  errors 
of  New  York,  of  the  power  and  jurisdiction  of  the  courts  of  that  state? 
This  is  not  necessary  for  the  full  and  efficient  exercise  of  its  jurisdiction  by 
this  court ;  and  the  harmony  of  the  judicial  system  of  the  federal  and  state 
courts  will  be  promoted  by  avoiding  the  assertion  of  such  a  claim. 

Although  a  consul  has,  by  the  decision  of  this  court,  a  privilege  of 
exemption  from  suit  in  the  court  of  a  state,  and  this  is  the  privilege  of  his 
government ;  yet  if  the  consul  omits  to  plead  this  exemption,  he  is  not 
entitled  to  an  action  of  trespass  against  an  officer  who  may  execute  process, 
founded  on  a  judgment  rendered  in  a  suit,  in  which  the  plea  of  privilege 
was  omitted.  His  government  may  complain,  but  he  cannot.  The  court  of 
errors  have  said,  the  plaintiff  in  error,  as  the  consul  of  the  king  of  Saxony, 
has  the  privilege  he  asserts  ;  and  if  he  is  not  allowed,  in  the  proper  court, 
to  do  so,  it  will  be  done  in  that  court.  The  court  of  errors  do  not,  there* 
fore,  undertake  to  controvert  the  decision  of  this  court.  Suppose,  this  court 
had  said,  a  venire  de  novo  should  be  issued  in  the  court  of  errors,  and  that 
court  should  have  decided,  that  no  such  proceedings  could  be  had  before  it, 
and  refused  to  issue  the  writ.  Would  the  same  have  been  other  than  what 
was  proper.  The  decision  referred  to  in  17  Johns.  473,  was  before  the 
present  constitution  of  the  court  of  errors.  It  is  declared  in  the  present 
constitution  of  New  York,  that  the  court  of  errors  can  never  inquire  into 
any  fact  which  arises  after  the  judgment ;  but  must  send  the  case  to  a  court, 
where  the  fact  may  be  inquired  into. 

*320l         *Thomp80n,  Justice. — Would  not  the  court  of  errors  obey  the 
^  mandate  of  this  court,  which  only  required  that  court  to  revise  their 
judgment  ?    They  are  asked  to  do  no  more. 

Selden  admitted,  that  if  the  simple  action,  required  by  the  mandate  of 
this  court,  of  the  court  of  errors,  was,  to  revise  their  judgment,  the  pro- 
ceedings of  that  court  did  not  conform  to  it.  But  they  have  gone  further, 
they  have  fully  admitted  the  law,  as  decided  by  this  court ;  and  have  given 
the  party  an  opportunity  to  avail  himself  of  it,  by  claiming  his  privilege 
in  the  proper  court.  If  the  court  of  errors  had  only  revised  their  judgment, 
they  would  have  left  the  judgment  of  the  supreme  court  to  reraain  before 
them. 
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Mabshaix,  Ch.  J.,  inquired,  whether  the  court  of  errors  might  not,  by 
revising  their  judgment,  which  had  affirmed  the  judgment  of  the  supreme 
court,  have  revised  that  of  the  supreme  court,  and  corrected  it. 

Whitey  in  reply,  insisted,  that  by  the  constitution  and  laws  of  New 
York,  the  court  of  errors  had  authority  to  direct  an  issue  of  fact  to  be  tried 
before  that  court.  He  suggested,  that  if  the  action  of  the  court  of  errors 
in  this  case,  shall  be  sustained  by  this  court,  the  courts  of  the  states  of  the 
Union,  may  so  model  their  proceedings,  as  to  defeat  the  supervising  author- 
ity of  this  court. 

Mabshaxl,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  a  writ 
of  error  to  a  judgment  rendered  by  the  court  for  the  correction  of  errors  of 
the  state  of  New  York.     The  defendants  in  error  had  obtained  a  judgment 
'against  Charles  A.  Davis,  in  the  supreme  court  of  New  York,  which  was 
removed  by  writ  of  error  into  the  court  for  correction  of  errors.     In  that 
court,  the  said  Davis  assigned  for  error,  that  he  was,  when  the  suit  was 
instituted,  and  has  ever  since  continued  to  be,  consul-general  of  his  majesty 
the  king  of  Saxony,  in  the  United  States,  and  ought,  according  to  the  con- 
stitution and  laws  of  the  United  States,  to  have  been  impleaded  in  the  said 
supreme  court  of  the  United  States,  or  in  some  district  *court  of  the  r^oQi 
said  United  States,  and  that  the  said  supreme  court  had  not  jurisdic-  ^ 
tion,  and  onght  not  to  have  taken  to  itself  the  cognisance  of  the  said  cause. 
The  defendant  in  error  replied,  that  there  was  no  error  ;  and  the  court  for 
the  correction  of  errors  affirmed  the  judgment  of  the  supreme  court.     This 
last  judgment  was  brought  before  this  court  in  conformity  with  the  25th 
section  of  the  judiciary  act,  and  this  court  being  of  opinion,  '^  that  the  said 
Charles  A.  Davis  being  consul  general  of  the  king  of  Saxony,  exempted  him 
from  being  sued  in  the  state  court,  £lnd  that  by  reason  thereof,  the  judg- 
ment rendered  by  the  court  for  the  correction  of  errors,  was  erroneous ; 
therefore,  it  was  considered,  ordered  and   adjudged,  that  the  judgment  of 
the  said  court  for  the  correction  of  errors  should  be  and  the  same  is  rever- 
sed ;  and  that  this  cause  be  remanded  to  the  said  court  for  correction  of 
errors,  with  directions  to  conform  its  judgment  to  this  opinion." 

The  mandate  issued  in  pursuance  of  this  judgment  having  been  received 
by  the  court  for  the  correction  of  errors,  that  court  declared  and  adjudged, 
"  that  a  consul-general  of  the  king  of  Saxony  is,  by  the  constitution  and  law 
of  the  United  States,  exempt  from  being  sued  in  a  state  court ;"  and  did  fur- 
ther adjudge  and  declare,  "  that  the  supreme  court  of  the  state  of  New  York 
is  a  court  of  general  common-law  jurisdiction,  and  that,  by  the  laws  of  this 
state,  this  court  [the  court  of  errors]  has  no  jurisdiction,  power  or  authority 
to  reverse  a  decision  of  the  said  supreme  court,  for  any  error  in  fact,  or  any 
other  error  than  such  as  appears  upon  the  face  of  the  record  and  proceed- 
ings of  the  said  supreme  court,  and  that  no  other  errors  can  be  assigned  or 
regarded  as  a  ground  of  reversal  of  a  judgment  of  the  said  supreme  court, 
than  snch  as  appear  upon  the  record  and  proceedings  of  the  said  supreme 
court,  and  v»'hich  relate  to  questions  which  have  actually  been  brought  before 
the  justices  of  that  court  for  their  decision  thereon,  by  a  plea  to  the  juris- 
diction of  the  court,  or  otherwise  ;  and  that  this  court  was  not  »  \thorized 
to  notice  the  allegations  of  the  said  Charles  A.  Davis  assigned  for  error  in 
this  court)  that  he  was  consul-general  of  the  king  of  Saxony,  or  to  try  the 
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trath  of  the  said  allegation,  or  to  regard  the  said  allegation  as  trae  ;  and 
that,  by  the  laws  of  this  state,  the  replication  of  the  defendant  to  an  assign- 
^  ,  ment  of  errors,  that  there  is  no  error  in  the  *record  and  proceedings 
J  aforesaid,  or  in  the  giving  of  the  judgment  of  the  supreme  court,  was 
not  an  admission  of  any  matter  assigned  as  error  in  fact,  or  which  was  not 
properly  assignable  for  error  in  this  court ;  and  that  if  there  was  no  error 
upon  the  face  of  the  record  and  the  proceedings  in  the  supreme  court,  the 
defendant  in  error  was  entitled  to  a  judgment  of  affirmance,  according  to 
the  laws  of  this  state  ;  any  matter  assigned  for  error  in  fact,  to  the  contrary 
notwithstanding.  And  it  is  further  declared  and  adjudged,  that  by  the  laws 
of  this  state,  if  there  be  any  error  in  a  judgment  of  the  said  supreme  coui*t, 
or  in  the  proceeding,  which  is  properly  assignable  for  error  in  fact,  the  party 
aggrieved  by  such  error  may  sue  out  a  writ  of  error  coram  vobis^  returnable 
to  the  said  supreme  court,  upon  which  the  plaintiff  ie  error  may  assign 
errors  in  fact.  And  if  such  errors  in  fact  are  admitted,  or  are  found  to  be 
true  by  the  verdict  of  a  jury,  upon  an  issue  joined  thereon,  the  said  supreme 
court  may  revoke  their  said  judgment ;  and  that  for  any  error  in  the  judg- 
ment of  the  said  supreme  court,  upon  the  said  writ  of  error  coram  vobis,  this 
court  has  jurisdiction  and  authority,  upon  a  writ  of  error  to  the  said  supreme 
court,  to  review  the  said  last-mentioned  judgment,  and  to  give  such  judg 
ment  in  the  premises  as  the  said  supreme  court  ought  to  have  given.  It  is 
therefore,  the  opinion  of  this  court  that,  although  the  said  Charles  A,  Davis 
the  plaintiff  in  error  in  this  cause,  might  have  been  the  consul-general  of  the 
king  of  Saxony,  and,  as  such,  was  not  liable  to  be  sued  in  the  state  court, 
yet  inasmuch  as  the  fact  that  he  was  such  consul,  nowhere  appeared  in  the 
record  of  the  judgment  of  the  said  supreme  court,  the  defendant  in  en*or  is 
entitled  to  the  judgment  of  thi.^  court,  affirming  the  judgment  of  the  said 
supreme  court.  But  the  defendant  in  error,  having,  upon  the  filing  of  the 
said  mandate  of  the  said  supreme  court  of  the  United  S  ates,  applied  to  this 
court  to  dismiss  the  writ  of  error  to  the  said  supreme  court  of  this  state,  it 
is,  therefore,  ordered  and  adjudged,  that  the  last-mentioned  writ  of  eiTor 
be  quashed  ;  and  it  is  further  ordered  and  adjudged,  tha.  ihc  defendants  in 
error  recover  against  the  plaintiff  in  error  their  costs,  &c.'' 

The  judgment  also  has  been  brought  before  this  court  by  wri?  of  eiror, 
«ooo-|  &n<l  ^t  has  been  argued,  tha^  the  mandate  on  the  'former  judgment  has 
^  been  disregarded,  and  that,  consequen  ly,  this  second  judgment  ought 
to  be  reversed.  The  court  has  felt  great  difficulty  on  this  question.  The 
importance  of  preserving  uniformity  in  the  construction  of  the  consti- 
tution, laws  and  treaties  of  the  United  States,  must  be  felt  by  all  ;  and  the 
impracticabil.ty  of  maintaining  this  uniformity,  unless  the  power  of  super < 
vising  all  judgments  in  which  the  constitution,  laws  or  treaties  of  the  United 
States  may  be  drawn  into  question,  be  vested  in  some  single  .tribunal,  is  too 
apparent  for  controversy.  The  people  of  the  United  States  have  vested  that 
power  in  this  tribunal,  and  its  highest  duty  is  to  exercise  it  with  fidelity. 
The  point  of  difficulty  in  this  case  is,  to  decide,  whether  the  legitimate  oxer, 
cise  of  this  power  has  been  obstructed  by  the  judgment  of  the  court  of 
errors  of  New  York,  now  under  consideration. 

It  is  not  to  be  admitted,  that  the  court  whose  judgment  has  been  reversed 
or  affirmed,  can  re  judge  that  reversal  or  affirmance  ;  but  it  must  be  con* 
ceded,  that  the  court  of  dernier  resort  in  every  state,  decides  upon  its  owii 
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jurisdictioD,  and  upoD  the  jurisdiction  of  all  the  inferior  courts  to  which  its 
appellate  power  extends.  Assuming  these  propositions  as  judicial  axioms, 
we  will  inquire,  whether  the  judgment  of  the  court  of  errors  for  the  state  of 
New  York  is  in  violation  of  the  mandate  of  this  court  ? 

The  original  judgment  of  the  court  of  errors,  which  was  brought  before 
thb  court,  was  revei-sed  in  terms.  This  reversal  was  not  to  depend  upon 
any  act  to  be  performed,  or  opinion  to  be  given  by  the  court  of  errors  ;  but 
stood  absolute  by  the  judgment  of  this  court.  So  is  the  law,  and  so  was  the 
judgment  rendered  by  this  court.  Its  language,  after  expressing  the  opinion, 
that  Charles  A.  Davis,  being  consul-general  of  the  king  of  Saxony,  exempted 
him  from  being  sued  in  a  state  court,  is,  'therefore  it  is  considered,  ordered 
and  adjudged  by  th.s  court,  that  the  judgment  of  the  said  conrt  for  the 
correction  of  errors  be,  and  the  same  is  hereby  reversed."  On  filing  the 
mandate  there,  the  said  judgment  stood  reversed.  Neither  the  judgment 
nor  mandate  of  this  court,  prescribed,  in  terms,  the  judgment  which  should 
be  rendered  by  the  court  of  errors  of  New  York.  This  court  proceeded  to 
order,  that  the  cause  be  remanded  to  the  said  court  for  the  correction  of 
errors,  *with  directions  to  conform  its  judgment  to  the  opinion  of  this  y^^^A 
court.  The  opinion  expressed  therein  was,  that  Charles  A.  Davis,  ^ 
being  consul-general  of  the  king  of  Saxony,  exempted  him  from  being  sued 
in  the  state  court. 

The  judgment  rendered  in  the  court  of  errors  being  thus  reversed,  be- 
cause of  this  exemption,  it  was  for  the  court  of  errors  to  inquire  and  decide 
in  what  manner  it  should  conform  its  judgment  to  this  opinion.  Had  that 
court  re-entered  its  former  judgment,  the  direct  opposition  of  this  proceed- 
ing to  the  mandate,  would  have  been  apparent.  But  this  was  not  done. 
The  court  of  errors  admitted  the  exemption  of  Charles  A.  Davis  from  being 
sued  in  the  courts  of  a  state  ;  but  added,  that  the  fact  did  not  appear  in  the 
record  of  the  proceedings  of  the  supreme  court  of  New  York  ;  and  that  its 
own  power  did  not  extend  to  the  reversal  of  any  judgment  of  that  conrt, 
for  an  error  of  fact,  not  apparent  on  the  face  of  the  record,  though  it  should 
be  assigned  as  error  in  the  court  for  the  correction  of  errors.  This  could 
only  be  effected,  regularly,  by  suing  out  a  writ  of  error  corain  vobiSy  in  the 
supreme  court  of  the  state,  whose  judgment  on  that  writ  might  be  revised 
in  the  court  for  the  correction  of  errors.  The  court  also  added  its  opinion, 
that  the  defendant  in  error  was  entitled  to  its  judgment,  affirming  that  of 
the  supreme  court,  but  did  not  give  the  judgment  of  affirmance.  Upon 
filing  the  mandate,  the  counsel  for  the  defendant  in  error  moved  the  court 
to  dismiss  the  writ  of  error  to  the  supreme  court  of  the  state,  and  the  court 
ordered  it  to  be  quashed. 

The  judgment  of  the  court  of  errors,  then,  affirming  the  judgment  of  the 
supreme  court  of  the  state,  stands  reversed,  and  the  writ  of  error  to  that 
judgment  is  quashed,  leaving  the  defendant,  in  the  original  action,  at  full 
liberty  to  sue  out  and  prosecute  his  writ  of  error  coram  vobis,  for  its  reversal 
in  the  supreme  conrt  of  New  York.  If  the  jurisdiction  of  the  court  for  the 
correction  of  errors  does  not,  according  to  the  laws  by  which  the  judicial 
system  of  New  York  is  organized,  enable  that  court  to  notice  errors  in  fact 
in  the  proceedings  os  the  supreme  court,  not  apparent  on  the  face  of  the 
record,  it  is  difficult  to  perceive  bow  that  court  could  conform  its  judg-  i-^cook 
ment  to  that  of  this  court,  otherwise  than  *by  quashing  its  writ  of  *- 
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error  to  the  Bupreme  court.  Had  that  been  its  original  judgment,  it  is  not 
believed  that  this  court  would  have  reversed  it ;  and  we  do  not  think  that 
as  now  rendered,  it  can  be  held  to  be  erroneous.  The  judgment  is  affirmed, 
with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
court  for  the  correction  of  errors  of  the  state  of  New  York,  and  was  argued 
by  counsel :  On  consideration  whereof,  it  is  the  opinion  of  this  court,  that 
there  is  no  error  in  the  judgment  of  the  said  court  for  the  correction  of 
errors  of  the  state  of  New  York,  quashing  the  writ  of  error  from  the  supreme 
court  of  judicature  of  New  York  ;  whereupon,  it  is  ordered  and  adjudged 
by  this  court,  that  the  said  judgment  of  the  said  court  for  the  correction  of 
errors  be  and  the  same  is  hereby  affirmed,  with  costs. 


*326]    *WiLLiAM  Kino,  Appellant,  v.  John  MrroHELL  et  oH.^  Appellees. 

Creation  of  a  trust. 

William  King  in  his  will,  mflde  the  following  devise :  "  In  case  of  having  no  children,  I  then  leave 
and  bequeath  all  my  real  estate,  at  the  death  of  mj  wife,  to  William  King  (the  appellant),  son 
of  my  brother  James  King,  on  condition  of  hid  marrying  a  daughter  of  William  Trigg  and  my 
niece  Rachel  his  wife,  lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  issue  of  said  marriage; 
and  in  case  such  marriage  should  not  take  place,  I  leave  and  bequeath  said  estate  to  any  child, 
giving  preference  to  age,  of  said  William  and  Rachel  Trigg,  that  will  marry  a  child  of  my 
brother  James  King,  or  of  sister  Elizabeth,  wife  of  John  Mitchell,  and  to  their  issue.*' 

Upon  the  construction  of  the  terms  of  this  clause,  it  WAd  decided  by  this  court,  in  8  Pet  846, 
that  William  King,  the  devisee,  took  the  estate  upon  a  condition  subsequent,  and  that  it  vested 
in  him  (so  far  as  not  otherwise  expressly  disposed  of  by  the  will),  immediaieiy  npon  tiie  death 
of  the  testator.  William  Trigg  having  died  without  ever  having  had  any  daughter  bom  of  his 
wife  Rachel,  the  condition  became  impossible  ;  all  the  children  of  William  Trigg  and  Rachel 
bis  wife,  and  of  James  King  and  Elizabeth  Mitchell,  were  manied  to  other  persons  ;  and  there 
had  been  no  marriage  between  any  of  them,  by  which  the  devise  over,  upon  the  default  of  mar- 
riage of  William  King  (the  devisee)  with  a  daughter  of  the  Triggs.  could  take  effect. 

The  case  was  again  brought  before  the  court,  on  an  appeal  by  William  King,  in  whom  it  had 
been  decided  the  estate  devised  was  vested  in  trust ;  and  the  court  held^  that  William  King 
did  not  take  a  benefioial  estate  in  fee  in  the  premises,  but  a  resulting  trust  for  the  heirs-at-law 
of  the  testator. 

There  is  no  doubt,  that  the  words  **  in  trust,"  in  a  will,  may  be  construed  to  create  a  use,  if  the  in- 
tention of  the  testator,  or  the  nature  of  the  devise  i-equires  it ;  but  the  ordinary  sense  of  the 
term  is  descriptive  of  a  fiduciary  estate  or  technical  trust ;  and  the  sense  ought  to  be  retained, 
until  the  other  sense  is  clearly  established  to  be  that  intended  by  the  testator.  In  the  present 
case,  there  are  strong  reasons  for  construing  the  words  to  be  a  technical  trust ;  the  devise 
looked  to  the  issue  of  a  person  not  then  in  being,  and,  of  course,  if  such  issue  should  come  t.* 
MM,  a  long  minority  must  follow ;  during  this  period,  it  was  an  object  with  the  testator,  to 
uphold  the  estate  in  the  father,  for  the  benefit  of  his  issue ;  and  this  could  be  better  acconi. 
plisbed  by  him,  as  a  trustee,  than  as  a  guardian.  If  the  estate  to  the  issue  were  a  use,  it  would 
vest  the  legal  estate  in  them,  as  soon  as  the^  came  in  este  ;  and  if  the  first-born  children  should 
be  daughters,  it  would  vest  in  them,  subject  to  being  divested  by  the  subsequent  birth  of  a  son ; 
a  tmst  estate  would  far  better  provide  for  these  contingencies  than  a  legal  estate ;  there  is  then 
no  reason  for  deflecting  the  words  from  their  ordinary  meaning.' 

'  The  estate  of  a  trustee  is  commensurate  McMullin  v.  McMuUin,  S  Watts  286  ;  Koenig*! 
with  the  purposes  of  the  trust,  and  ceases  Appeh?,  57  Penn.  St.  862 ;  Poor  v.  Oonsidino, 
when  there  are  no  further  duties  to  perform.     6  Wall  468. 
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♦Appeal  from  the  District  Court  for  the  Western  District  of  Vir- 
ginia. 

At  Janaary  term  1830,  the  case  of  Alexander  Finlay  and  John  Mitchell  v. 
William  King's  Lessee,  came  before  this  court,  on  a  writ  of  error  to  the  district 
court  of  the  United  States  for  the  western  district  of  Virginia.  (3  Pet.  346.) 
That  was  an  action  of  ejectment,  and  the  question  involved,  and  decided  by 
the  court  in  it  was,  as  to  the  construction  of  the  will  of  William  King, 
deceased,  formerly  of  Abingdon,  Virginia.  The  suit  was  instituted  against 
the  present  appellees,  to  recover  a  part  of  the  real  estate  of  the  testator,  William 
King,  which  the  defendants  claimed,  as  two  of  the  co-heirs  of  the  testator, 
and  on  which  ihey  had  entered,  with  the  consent  of  all  the  co-heirs,  for  the 
purpose  of  trying  the  title  of  the  plaintiff,  now  appellant,  as  devisee  under 
the  will.  In  that  action,  judgment  for  the  land  in  controversy  was  given 
by  the  district  court,  in  favor  of  the  plaintiff,  on  a  case  stated. 

On  the  removal  of  the  case  to  this  court,  the  judgment  of  the  district 
court  was  affirmed,  and  the  court  held,  that  all  the  real  estate  of  William 
King,  deceased,  was  devised  to  William  King,  the  appellant ;  but  the  pos- 
session of  part  of  it,  which  was  given  to  his  wife  and  others,  was  post- 
poned until  her  death.  The  court  also  proceeded  to  say,  that  '^  the  question, 
whether  William  King  took  an  estate,  which,  in  all  the  events  that  had  hap- 
pened, inures  to  his  benefit,  or  whether  he  is,  in  the  existing  state  of  things, 
to  be  considered  '  trustee '  for  the  heirs  of  the  testator,  could  not  be  decided 
in  that  case.  That  question  belongs  to  a  court  of  chancery  ;  and  will  be 
determined,  when  the  heirs  shall  bring  a  bill  to  enforce  the  execution  of  the 
trust."     (3  Pet.  383.) 

The  appellees,  as  heirs-at-law  of  William  King,  deceased,  in  September 
1830,  filed  a  bill  in  the  district  court  of  Western  Virginia,  against  the  appel- 
lant, William  King,  in  which  they  alleged,  that  the  estate  so  devised  was 
held  by  the  appellant,  William  King,  as  a  mere  trustee,  holding  the  benefi- 
cial interest  for  the  testator's  heirs-at-law  ;  and  they  prayed,  that  the  said 
William  King  might  be  compelled  to  execute  the  trust  confided  to  him  by 
the  said  will,  in  such  manner  as  the  court  should  think  proper  ;  that  the 
proceedings  on  the  said  judgment  might  be  stayed,  until  the  case  could  be 
fully  heard,  and  *that  a  perpetual  injunction  might  be  directed  ;  and  i-^iooq 
that  such  other  and  further  relief  in  the  premises  might  be  given,  as  ^ 
their  case  might  require,  and  as  might  be  consistent  with  the  principles  of 
equity.  The  bill  also  prayed  for  an  injunction  to  stay  proceedings  on  the 
judgment  in  the  ejectment.  The  district  court  gave  a  decree,  according  to 
the  requirements  of  the  bill,  and  the  defendant  appealed  to  this  court. 

The  case  agreed  in  the  suit  at  law,  and  upon  which  the  questions  argued 
before  the  court  in  this  case  were  presented,  was  as  follows  : 

We  agree,  that  William  King  departed  this  life  on  the  8th  day  of  Octo- 
ber 1808,  having  first  made  and  published  his  last  will  and  testament,  which 
was  afterwards  admitted  to  record  in  the  county  court  of  Washington 
county,  in  Virginia,  where  he  resided,  and  is  in  the  words  and  figures 
following  : 

^'Meditating  on  the  nncertainty  of  human  life,  I,  William  King,  have 
thought  proper  to  make  this  my  last  will  and  testament,  leaving  and 
bequeathing  my  worldly  estate  in  the  manner  following,  to  wit :  to  my 
beloved  wife,  Mary,  in  addition  to  her  le^al  dower  of  all  my  estate,  tho 
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dwelling-house  and  other  buildings  on  lot  No.  10,  in  Abingdon,  where  I  now 
reside,  together  with  the  garden,  orchard,  and  that  part  of  my  Fruit  Hill 
plantation,  south  of  the  great  road,  and  lands  adjacent  to  Abingdon,  now 
rented  to  C.  Finlay  <fe  Co.,  and  at  my  father's  decease,  including  those  in 
his  occupancy,  on  the  north  side  of  the  great  road,  for  her  natural  life. 

"  I  also  will  and  declare,  that  in  case  my  beloved  wife,  Mary,  hath  here- 
after a  child  or  children  by  me,  that  the  said  child  or  children  is  and  arc  to 
be  sole  heirs  of  my  whole  estate,  real  and  personal,  excepting  one-third  part 
of  specified  legacies  and  appropriations  hereinafter  mentioned,  which,  in 
case  of  my  having  children,  will  reduce  each  legacy  hereinafter  mentioned 
to  one-third  part  of  the  amount  hereafter  specified,  and  the  disposition  of  the 
real  estate,  as  hereafter  mentioned,  in  that  case  wholly  void.  In  case  of 
having  no  children,  I  then  leave  and  bequeath  all  my  real  estate,  at  the 
death  of  my  wife,  to  William  King,  son  of  brother  James  King,  on  condi- 
tion of  his  marrying  a  daughter  of  William  Trigg  and  my  niece  Rachel,  his 
♦•lool  ^*^®>  lately  Rachel  Finlay,  in  trust  for  the  eldest  son  or  *issue  of  said 
^  marriage  ;  and  in  case  such  marriage  should  not  take  place,  I  leave 
and  bequeath  said  estate  to  any  child,  giving  preference  to  age,  of  said  Wil- 
liam and  Rachel  Trigg,  that  will  marry  a  child  of  my  brother  James  King, 
or  of  sister  Elizabeth,  wife  of  John  Mitchell,  and  to  their  issue  ;  and  during 
the  lifetime  of  my  wife,  it  is  my  intention  and  request,  that  William  Trigg, 
James  King  and  her,  do  carry  on  my  business  in  copartnership,  boih  salt- 
works and  merchandising,  and  equal  shares  ;  and  that  in  consideration  of  the 
use  of  my  capital,  they  pay  out  of  the  same  the  following  legacies : 

'^  To  John  Mitchell,  on  condition  of  his  assisting  and  carrying  on  busi- 
ness with  them,  at  the  usual  salary  as  formerly,  viz.,  llOGO  per  year,  for 
from  two  to  five  years,  as  they  may  with  his  assistance,  an  additional  sum 
of  $10,000,  payable  five  years  alter  my  decease  ;  and  to  each  of  his  children, 
on  coming  of  age,  $1000  more  than  the  general  legacy  hereafter  mentionc-d. 
To  Connally  Finlay,  a  like  sum  of  $10,000,  payable  in  five  years.  To  my 
nieces,  Elizabeth  Finlay  and  Elizabeth  Mitchell  (being  called  for  my  grand^ 
mother,  with  whom  I  was  brought  up),  $10,000,  in  twelve  months  after  mar- 
riage, provided  they  are  then  eighteen  years  of  age,  if  not,  at  the  age  of 
eighteen  ;  to  each  of  my  other  nephews  and  nieces,  at  the  age  of  eight<»en, 
that  is,  children  of  my  brother  James,  sisters  Nancy  and  Elizabeth,  $1000 
each  ;  to  each  of  the  children  of  my  brother  Samuel,  and  half-sister  Hannah, 
$300  each,  as  aforesaid  ;  to  my  said  sister  Hannah,  in  two  years  after  my 
decease,  $1000;  and  to  my  half-brother  Samuel,  in  case  of  personal  appli- 
cation to  the  manager,  at  Saltville,  or  to  my  executors,  in  Abingdon,  on  the 
1st  day  of  January,  annually,  during  his  life,  $150  ;  if  not  called  for  on  said 
day,  to  be  void  for  that  year,  and  receipt  to  be  personally  given. 

"  It  is  my  wish  and  request,  that  my  wife,  William  Trigg  and  James 
King,  or  any  two  of  them  that  shall  concur  in  carrying  on  the  business, 
should  join  with  all  the  young  men  that  may  reside  with  me,  and  be  assist- 
ing me  in  my  decease,  that  are  worthy,  or  furnish  them  with  four  or  five 
thousand  dollars'  worth  of  goods,  at  a  reasonable  advance,  on  a  credit  of 
^  ,  from  three  to  *five  years,  taking  bonds  with  interest,  from  one  year 
J  after  supply.  In  case  my  brother  James  should  prefer  continuing 
partnership  with  Charles  S.  Carson,  in  place  of  closing  the  business  of  King, 
Carson  A  King^  as  soon  as  legal  and  convenient,  then  my  will  is,  that  Wil- 
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liam  Trigg  and  my  wife  carry  on  the  basiness,  one-third  of  each  for  their 
own  account,  and  the  remaining  third  to  be  equally  divided  between  the 
children  of  my  brother  James,  and  sisters  Nancy  and  Elizabeth. 

"  To  my  father,  Thomas  King,  I  leave,  during  his  life,  the  houses  he 
now  resides  in  and  occupies,  at  Fruit  Hill,  together  with  that  part  of  my 
land,  in  said  tract  north  of  the  great  road,  that  he  chooses  to  farm,  with 
what  fruft  he  may  want  from  the  orchard  ;  the  spring-house,  being  intended 
for  a  wash-house,  with  the  appurtenances,  subject  to  the  direction  of  my 
beloved  wife,  Mary  ;  as  also  the  orchard,  except  as  aforesaid.  I  also  leave 
and  bequeath  to  my  father,  the  sum  of  $200  per  annum,  during  his  life  ; 
and  if  accidentally  fire  should  destroy  his  Fincastle  house  and  buildings,  a 
further  sum  of  $220  per  annum,  while  his  income  from  these  would  cease. 
I  also  leave  and  bequeath  to  the  Abingdon  Academy,  the  sum  of  $10,000, 
payable  to  the  trustees,  in  the  year  J  816,  or  lands  to  that  amount,  to  be 
vested  in  said  academy,  with  the  interest  or  rents  thereon,  for  ever. 

Abingdon,  Virginia,  3d  March,  1800.  William  King. 

I  hereby  appoint  William  Trigg,  of  Abingdon,  and  James  King,  of 
Nashville,  executors  of  my  last  will  and  testament  enclosed  ;  written  by  my 
own  hand,  and  signed,  this  3d  day  of  March  1805.  William  King." 

We  agree,  that  William  King,  at  the  time  ui  his  death,  was  seised  and 
possessed  of  seventy-six  tracts  of  land  in  the  said  county  of  Washington, 
containing,  in  the  whole,  19,473  acres  of  land,  on  one  of  which  tracts  is  the 
salt-works,  which  have,  since  his  death,  been  leased  for  years  at  the  annual 
rent  of  $30,000.  Also,  of  nineteen  lots  in  the  town  of  Abingdon,  in  Wash- 
ington county,  nine  of  which  produced  an  annual  rent  of  $660.  Also,  of 
fourteen  tracts  of  land  in  the  county  of  Wythe,  containing  3494^  acres. 
*A1ro,  of  eighteen  tracts  of  land  in  the  state  of  Tennessee,  contain-  r^t^^, 
ing,  in  the  whole,  10,880  acres.  Also,  of  shares  in  town  lots,  in  several  ■- 
of  the  towns  in  the  state  of  Tennessee.  We  also  agree,  that  the  said  William 
King  survived  his  father,  in  the  said  will  mentioned ;  that  the  said  Wil- 
liam King  had  brothers  and  sisters,  to  wit,  James  King,  a  brother  of  the 
whole  blood ;  Nancy,  a  sister  of  the  whole  blood,  the  wife  of  Connally  Finlay, 
in  the  will  mentioned ;  Samuel  King,  a  brother  of  the  half  blood ;  Hannah,  a 
sister  of  the  half  blood,  the  wife  of  John  Allen  ;  all  of  which  brothers  and 
sisters,  before  named,  survived  the  said  William  King.  That  another  sister 
of  the  said  William  King,  of  the  whole  blood,  died  before  him,  and  was 
named  Elizabeth,  the  wife  of  John  Mitchell,  who  is  mentioned  in  the  will. 
We  agree,  that  William  King,  the  lessor  of  the  plaintiff,  is  the  same  Wil- 
liam King,  the  son  of  James  King,  brother  of  the  testator,  mentioned  by 
him  in  the  will.  We  further  agree,  that  William  Trigg,  in  the  will  men- 
tioned, departed  this  life  on  the  4th  day  of  August  1813,  leaving  Rachel 
Trigg,  in  the  will  mentioned,  his  widow,  and  four  sons,  the  said  Rachel  hav- 
ing boi*ne  them  to  the  said  William,  and  not  having  borne  any  daughter 
to  him,  the  said  William  Trigg,  at  any  time,  which  said  sons  arc  all  living. 
That  Mary,  who  was  the  wife  of  the  said  William  King,  is  still  living,  aged 
43  years,  and  is  now  the  wife  of  Francis  Smith.  We  further  agree,  that 
William  King,  the  lessor  of  the  plaintiff,  is  married  to  Sarah  Behum  ;  that 
James  King  had  only  one  daughter,  named  Rachel  Mary  Eliza,  who  is  now 
the  wife  of  Alexander  McCall ;  and  that  Elizabeth,  the  wife  of  John  Mit- 
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cbell,  had  only  two  daagbters,  to  wit,  Elizabetli,  who  is  now  the  wife  of 
William  Heiskell,  and  Polly,  who  is  now  the  wife  of  Abraham  B.  Trigg. 
We  agree,  that  William  King,  the  testator,  died  seised  and  possessed  of 
the  house  and  lot  in  the  declaration  mentioned.  We  agree  the  lease,  entry 
and  ouster,  in  the  declaration  supposed,  and  that  the  defendants  are  in  pos- 
session of  the  bouse  and  lot  in  the  declaration  mentioned.  If,  upon  this 
state  of  facts,  the  lessor  of  the  plaintiff  ought  to  recover  at  this  time,  we 
agree,  that  judgment  shall  be  entered  for  him  ;  and  that,  if  the  court  shall 
^  ,  be  of  opinion,  that  he  *ought  not  to  recover  until  after  the  death  of 
-'  Mary,  the  wife  of  Francis  Smith  ;  or  that  he  ought  not  at  any  time 
to  recover,  judgment  shall  be  entered  in  favor  of  the  defendants." 

The  case  was  argued  by  Webster  and  Jbnes^  for  the  appellants  ;  and  by 
CoxCy  for  the  appellees. 

Webster,  for  the  appellant. — ^This  court  have  decided,  3  Pet.  383,  that 
the  legal  estate  in  the  property  in  question,  has  passed,  under  the  devise 
in  the  will,  to  William  King,  the  appellant.  It  is  given  to  him  in  trust  for 
the  eldest  son  or  issue  of  a  marriage  which  can  never  happen  ;  and  none  of  the 
anticipations  of  the  testator,  in  the  happening  of  which  the  estate  would 
pass  from  the  devisee,  can  occur.  Trust,  therefore,  in  the  case  before  the 
court,  means  vse.  It  was  the  intention  of  the  testator,  to  vest  the  whole 
estate  in  him  ;  which  could  be  divested  only  if  persons  came  into  existence 
who  would  take  it,  and  thus  divest  it.  This  is  not  a  case  in  which  the  words 
of  a  will  are  to  be  construed  to  pass  a  fee,  but  to  enable  a  benefit  to  be 
enjoyed  by  the  object  of  the  testator's  bounty. 

The  will  has  been  decided  to  be  a  will  to  divest  the  heirs-at-law  ;  but  the 
object  of  the  complainants  is,  to  establish  that  the  very  person  who  takes 
the  estate,  does  so  for  the  benefit  of  the  very  heirs  out  of  which  it  has 
passed  by  the  will.  This  is  not  a  usual  case,  and  must  be  shown  to  exist  by 
extraordinary  circumstances.  It  will  be  difiicult  to  put  this  construction  on 
the  will,  as,  from  the  beginning  to  the  end  of  it,  there  is  no  disposition  to 
throw  the  estate  into  the  hands  of  the  trustees.  In  every  part  of  it,  there 
is  a  manifest  purpose  of  placing  it  in  the  exclusive  ownership  of  some  one 
individual. 

When  an  estate  has  been  clearly  established  to  have  passed  out  of  the 
heir-at-law,  it  will  be  difiicult  to  fix  such  an  estate  in  trust  for  the  heir.  If 
a  trust  is  raised  in  such  a  case,  the  estate  has  not  passed  by  the  will.  It  is 
apparent,  that  the  testator  meant  that  William  King  should  have  the  estate, 
without  the  interference  of  the  heirs-at-law,  to  Fome  extent.  The  general 
object  was,  to  give  the  estate  to  his  own  family,  bearing  his  own  name,  and 
who  should  be  as  near  to  him  as  any  one,  except  his  brother.  It  is  a  prin- 
^  -  ciple  of  our  nature,  to  *dispose  of  property  in  the  descending,  and 
-I  not  in  the  ascending  line. 

If  William  King  had  married,  as  the  will  provides,  he  would  clearly 
have  taken  a  beneficial  interest.  This  would  have  been  according  to  the 
very  words  of  the  will.  It  has  been  settled,  that  he  took  the  legal  estate, 
and  his  holding  it  finally,  depended  on  a  condition  subsequent,  which  con- 
dition he  had  his  whole  life  to  perform,  unless  by  the  extinction  of  the  fam- 
ily into  which  he  was  to  marry ;  and  the  will  makes  no  provision  for  the 
holding  during  that  time.  It  is  now  ascertained,  that  the  condition  subse- 
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qaent  became  impoBsible  to  be  performed.     2  P.  Wma.  628 ;  1  Cruise  400; 

1  Atk.  618.  This  question  was  argued,  in  the  former  case,  by  General 
Smyth,  and  the  court  are  referred  to  that  argument  as  fully  applicable  here. 
3  Pet.  369. 

The  condition  of  marriage  is  inconsistent  with  the  idea  of  William  King 
being  a  trustee.  If  he  had  married,  according  to  the  terms  of  the  will,  ho 
would  not  have  been  a  trustee,  but  would  have  held  the  estate  absolutely. 

2  Atk.  150  ;  2  Vern.  645.  Cases  cited  in  the  argument  of  the  former  case : 
1  P.  Wms.  309  ;  1  Meriv.  301,  Ac.  See  3  Pet.  373.  Where  there  is  a  con- 
sideration, there  can  be  no  resulting  trust ;  7  Bacon,  ch.  143  :  and  in  this 
case,  the  consideration  was  marriage. 

Coosey  for  the  appellees,  lliere  are,  under  the  will,  but  two  questions  : 
1.  Does  William  King,  the  appellant,  take  an  estate  in  trust?  2.  If  he 
does,  how  does  this  affect  his  beneficial  interest  in  the  property  so  taken. 
All  the  contingencies  having  failed,  who  takes  the  estate  beneficially  ? 

William  King  took  the  legal  estate,  and  held  it  upon  a  condition  subse- 
quent, which  becoming  impossible,  the  estate  is  as  if  no  condition  had  been 
annexed  to  it  in  the  devise,  and  the  devise  never  took  effect.  It  is  contended 
by  the  appellants,  that  the  condition  attached  to  the  equitable,  as  well  as  to 
the  legal  estate.  On  the  other  side,  it  is  said,  the  condition  attached  only 
to  the  legal  estate.  /'In  support  of  the  latter  position,  there  is  the  r#„q . 
opinion  of  Mr.  Justice  Johnson,  in  3  Pet.  385,  387,  389,  who  dis-  *■ 
sented  from  the  court  in  the  case  at  law,  and  who  pronounced  the  true 
interpretation  of  the  will ;  and  although  the  rest  of  court  declined  to  indi- 
cate an  opinion,  yet  great  support  is  derived  from  what  is  said  by  the 
court. 

There  are  two  conditions.  One  precedent,  that  of  the  wife  of  the  testa- 
tor having  a  child  ;  and  no  child  was  born  subsequent  to  his  death :  and 
the  other  subsequent,  which  was  the  marriage  of  William  King  ;  and  that 
marriage  has  become  impossible ;  thus  a  state  of  things  is  presented  not 
contemplated  by  the  will.  There  being  no  devise  over,  in  the  event  of  the 
failuie  of  the  contingencies,  the  estate  is  vested  in  William  King,  at  law,  in 
trust  for  all  the  heirs  of  the  testator.  It  was  not  the  intention  of  the  testa- 
tor to  give  any  beneficial  interest  in  the  estate  to  W  illiam  King. 

There  can  be  no  doubt,  that  if  the  testator  had  left  one  child,  that  child 
would  have  been  the  sole  heir  ;  if  he  had  left  ten  children,  they  would  have 
taken  in  equal  proportion  ;  such  are  the  provisions  of  the  will.  There  is 
nothing  to  indicate  any  intention,  that  if  the* first  clause  in  his  will  had  taken 
effect,  the  whole  estate  was  to  pass  into  a  single  hand,  or  to  remain  undi- 
vided. Had  William  King  married  a  daughter  of  William  Trigg,  Ac,  he 
as  clearly  would  have  taken  the  estate,  under  the  second  clause,  for  the  con- 
dition would  then  have  been  performed.  But  how,  and  to  what  extent? 
Clearly,  as  the  will  says,  and  as  the  court  said,  in  trust  for  the  eldest  son  or 
issue  of  that  marriage.  Had  there  been  issue  of  that  marriage,  could  any 
doubt  have  existed,  but  that  the  equitable  estate  would  have  vested  abso- 
lutely. 

It  is  not  material  to  discuss  the  possible  question,  whether  the  eldest 
son  would  have  taken  to  the  exclusion  of  others ;  it  is  obvious,  that  had 
one  son  only  been  the  fruit  of  that  marriage,  he  would   have  been  the 
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individaal  npon  whom  the  estate  would  have  devolved ;  had  there  been 
ten  daughters,  they  would  have  all  taken. 

The  court  has  said,  that  the  will  is  to  be  construed  ^'  as  if  the  contem< 
plated  marriage  had  been  actually  consummated."  3  Pet.  381.  So  it  is  to 
be  construed  as  if  the  contemplated  issue  had  actually  been  born.  Again, 
^  ,  in  the  same  opinion,  the  *court  say, "  it  was  not  very  probable,  at  the 
-'  date  of  the  will,  that  the  devisee  of  this  immense  fortune  might  come 
into  existence  in  less  than  twenty  years."  If  William  King  was  the  devisee, 
he  was  actually  in  existence.  And  the  court  must,  therefore,  have  consid- 
ered, that  not  he,  but  his  issue  by  a  marriage  with  a  person  then  unborn, 
was  to  be  the  devisee.  In  the  examination  of  this  clause,  we  cannot  but 
observe,  that  in  framing  it,  the  testator  looked  to  the  single  contingency, 
that  he  should  die  without  issue.  He  has  omitted  entirely  to  provide  for 
the  contingency  of  such  issue  dying  at  an  early  period  of  life.  So,  in  the 
limitation  over  to  the  child  of  William  and  Rachel  Trigg,  who  might  marry, 
as  provided  in  the  will ;  he  has  again  placed  it  upon  the  single  contingency 
of  there  being  no  such  marriage  as  he  had  already  contemplated,  between 
William  and  a  daughter  of  William  Trigg,  without  adverting  to  the  possi- 
bility of  there  being  no  issue  of  such  marriage,  or  of  such  isstic  becoming 
extinct.  Had  there  been  a  child  of  William  and  Rachel  Trigg,  who  had 
actually  married,  as  the  testator  contemplated,  the  limitation  over  to  such 
individual,  would  have  taken  effect.  The  whole  estate  given  to  William 
King  would,  in  that  case,  have  terminated.  The  intention  of  the  testator 
is  manifest  and  undoubted  as  to  this  point.  The  will,  however,  as  the  couit 
remarked,  is  to  be  construed  as  if  the  contemplated  contingency  had  actually 
occurred.  But  this  rule  of  construction  is  disregarded,  this  intention  of  the 
testator  overlooked,  by  adopting  the  views  of  the  appellant.     3  Pet.  381-2. 

If  William  King  took  the  whole  interest  under  the  will,  legal  and  eqnit- 
able,  upon  the  condition  attached  to  it  by  the  testator,  that  condition  being 
a  condition  subsequent,  its  becoming  impossible  is  to  operate  precisely  in  the 
same  manner  as  its  fulfilment.  The  fulfilment  would  have  been  by  the 
marriage  ;  that  marriage  became  impracticable.  The  estate,  therefore,  vest- 
ing in  him,  precisely  as  if  the  condition  had  been  performed,  it  is  obvious, 
that  upon  the  construction  contended  for  by  the  appellant,  the  words,  "  in 
trust  for  the  eldest  son,  or  issue  of  said  marriage,"  must  be  erased  from  the 
will,  as  insensible  and  nugatory.  Had  such  issue  come  into  existence,  it 
♦336 1  ^^^^^  °^*  *have  affected  the  interest  already  given  to  William  King, 

■*  the  father. 

It  appears  to  us,  that  this  would  be  equally  repugnant  to  the  language  of 
the  will  itself,  and  to  the  opinion  pronounced  by  this  court.  The  language 
of  the  court  is  (p.  378),  'Hhe  residue  was  given  to  William  King  immedi- 
ately, on  the  trust  mentioned  in  the  will,  or  given  by  implication  to  the 
testator's  wife,  or  was  permitted  to  descend  to  his  heir-at-law."  It  is  here 
distinctly  asserted,  that  what  estate  William  King  did  take,  he  took  in  trust. 
And  in  p.  381,  ^'his  primary  object  tlR*n  is,  the  issue  of  a  marriage  between 
bis  nephew,  William  King,  and  a  daughter  of  William  Trigg,  by  his  then 
wife;"  not  to  vest  the  whole  estate  in  William  King  himself,  but  passing 
him  by,  as  reirards  the  beneficial  interest,  to  look  to  the  issue  of  such  mar- 
riage, and  provide  for  them.  Further  (p.  383),  the  court  says,  the  "  inten- 
tion, we  think,  was,  to  devise  his  whole  estate  to  William  King  in  trust." 
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If  the  appellant  be  correct,  we  must  go  further,  we  must  erase  from  the 
will,  not  only  the  expression  which  points  to  the  issue  as  the  object  of  the 
testator's  bounty,  instead  of  William  King  himself,  but  the  whole  of  the  suc- 
ceeding clause.  For,  if  William  King  takes  the  wholfe  interest,  independ- 
ently of  any  trust,  and  the  fulfilment  of  the  condition,  or  its  becoming  im- 
possible, are  equally  operative  ;  the  limitation  over  never  could  have  taken 
effect,  even  although  a  child  of  William  and  Rachel  Trigg  had  married  a 
child  of  James  King  or  Elizabeth  Mithell.  This  is  the  necessary  corollary 
from  the  appellant's  proposition.  The  will  is  to  be  construed  as  if  the  object 
of  the  testator  had  not  been  defeated  (p.  381).  The  second  object  of  the 
testator,  "  was  the  issue  of  any  marriage  which  might  take  place,  between 
any  child  of  William  and  Rachel  Trigg,  and  any  child  of  his  brother  James, 
or  of  his  sister  Elizabeth  ;  that  both  of  these  objects  have  been  defeated  by 
the  course  of  subsequent  events,  does  not  change  the  construction  of  the 
will."  Not  only  is  such  thus  declared  to  be  the  intent  of  the  testator,  but 
the  provision  is  pronounced  to  be  a  valid  one  (p.  381-2). 

"  Ha  ^.  William  King,  the  devisee,  died  young,  or  had  William  and  Rache 
Trigg  died,  without  leaving  a  daughter,  a  fact  which  has  actually  happened, 
and  any  child  of  William  *and  Rachel  Trigg  had  married  a  child  of  r«oo»7 
James  King,  or  Elizabeth  Mitchell,  then  the  whole  estate  is  given  to  *■ 
such  child,  and  to  the  issue  of  the  marriage.  Had  either  of  these  events 
taken  place,  the  estate  is  given  from  the  heirs.  This  is  wholly  incompatible 
with  the  position  of  appellant,  that  '*  he  did  not  take  ab  initiOy  under  the  will 
as  trustee,  for  any  use  or  purpose  whatever  ;"  but  that  he  "  took  and  held 
it  beneficially  for  himself."  These  important  clauses  cannot  be  rejected. 
10  Wheat.  225.* 

In  regard  to  this  last  limitation,  it  is  observable,  that  it  is  to  take  effect 
upon  the  single  contingency,  that  William  King  should  not  marry  as  was 
contemplated.  Had  he  actually  so  married,  this  limitation  over  never  could 
qave  taken  effect ;  even  had  he  died  the  next  day,  and  left  no  issue.  The 
testator  has  not  provided  for  the  case  of  the  marriage  actually  taking  place, 
unaccompanied  by  issue  ;  or  for  that  of  such  issue  becoming  extinct.  These 
events  not  being  provided  for,  had  either  of  them  occurred,  the  estate  must 
have  devolved  upon  the  heirs.  Nor  has  the  testator  made  any  provision  for 
any  state  of  things  beyond  the  marriage  of  a  child  of  William  Trigg  to  one 
of  the  children  of  his  brother  or  sister.  The  instant  that  state  of  things 
occurred,  the  whole  estate  would  have  vested  absolutely  in  the  individual 
who  came  within  the  terras  of  the  limitation  ;  and  no  provision  is  made  for 
any  failure  of  issue  of  such  marriage. 

Viewing  the  will  in  this  aspect,  it  is  manifest,  that  there  were  various 
possible,  nay,  probable  contingencies,  for  which  the  testator  had  omitted  to 
provide  ;  and  had  either  of  them  occurred,  the  estate  must  have  gone  in  the 
regular  course  of  descent. 

1.  Had  the  testator  died,  leaving  a  child  by  his  wife  Mary,  and  such  a 
child  had  survived  him  but  a  single  day,  the  estate  must  have  gone  to  the 
heirs  of  such  child  ;  for  the  absolute  estate  had  vested,  and  the  subsequent 
limitation  over  was  to  take  effect  upon  the  single  contingency  of  there  being 
no  such  child. 

2.  Had  the  contingency  contemplated  in  the  devise  to  William  King,  the 
condition  expressly  annexed  to  it,  happened,  viz.,  his  marriage ;  and  had 
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there  been  issney  a  son,  of  such  marriage,  upon  the  death  of  that  son,  if  its 
♦3381  ^**^®^  ^^^  taken,  *a8  we  suppose,  merely  a  trust  for  the  use  of  such 
-'  son,  the  estate  would  have  gone  as  the  law  prescribes,  for  there  is  no 
limitation  over  in  such  case. 

3.  Had  there  been  a  child  of  William  Trigg,  who  had  married  as  con- 
templated, the  absolute  interest  would  have  vested,  for  nothing  beyond  that 
is  provided  for. 

The  provisions  of  the  will  are  tolerably  precise  and  distinct ;  but  it  is 
owing  to  their  particularity  and  minuteness  of  detail  that  the  present  diffi- 
culty arises.  Testators,  like  legislators,  succeed  best,  and  most  effectually 
avoid  litigation,  when  they  avoid  an  enumeration  of  all  the  various  circum- 
stances for  which  they  design  to  provide. 

It  must  be  conceded,  that  a  state  of  things  has  occurred,  which  the  tes- 
tator did  not  anticipate,  and  for  which  he  did  not,  as  we  read  the  will,  pro- 
vide. Neither  one  of  the  clauses  has  taken  effect,  as  we  understand  this 
instrument ;  certainly,  none  has  taken  effect  in  the  mode  he  contemplated. 
What  then  is  the  result  ?  The  result  of  a  total  failure  of  all  the  provisions 
of  the  will,  would  necessarily  be,  as  this  court  said  in  the  former  case,  tc 
cast  the  real  pstate  upon  the  heirs  ;  this  is  so  obvious,  by  the  doctrine  of 
the  law,  that  it  is  unnecessary  to  do  more  than  distinctly  to  state  it.  All  the 
interest  in  real  estate  which  is  not  clearly  devised  to  some  other  person,  des- 
cends to  the  heir.  In  the  application  of  this  general  principle,  it  is  equally 
and  wholly  immaterial,  whether  there  was  a  defective  execution  of  the  will, 
which  prevented  it  from  taking  effect ;  or  an  omission  to  include  a  part  of 
the  property  ;  or  an  insufficient  description,  either  of  the  thing  devised,  or 
of  the  party  who  is  to  take  ;  or  the  occurrence  of  a  contingency  for  which 
the  testator  omitted  to  provide  ;  or  a  failure  of  the  party  who  was  designed 
to  have  the  estate.  In  each  and  all  these  cases  the  heirs  will  take.  It  is  not 
sufficient,  that  the  court  may  entertain  a  private  opinion  of  the  intention  of 
the  testator,  or  be  satisfied  what  he  would  have  done,  had  he  correctly  antici- 
pated the  future.  "It  must,"  to  use  the  language  of  this  court  in  Wright y. 
Pagey  ''it  must  see  that  he  has  expressed  that  intention  with  reasonable 
certainty  on  the  face  of  the  will ;  for  the  law  will  not  suffer  the  heirs  to  be 
disinherited  upon  conjecture.  He  is  favored  by  its  policy  ;  though  the  tes- 
*3S9l  ^^^^^  ™*y  disinherit  him,  yet  the  law  will  *execute  that  intention  only 
-'  when  it  is  put  in  a  clear  and  unambiguous  shape."  10  Wheat.  228. 
The  appellant  is  here  encountered  by  the  same  difficulty  which  presented  itself 
in  that  case.  He  says,  the  intention  of  the  testator  was,  that  the  heir  should 
not  take,  so  it  is  in  all  cases  where  the  provisions  of  the  will  fail  (from  any 
of  the  causes  that  have  been  enumerated) ;  that  it  was  his  intention  that  the 
estate  should  go  to  a  single  individual,  and  not  be  split  up  among  numerous 
parties  ;  that  this  valuable  estate  should  be  retained  among  those  who  bore 
his  name,  and  inherited  his  blood  ;  among  those,  especially,  who  would  reunite 
his  wife's  blood  with  his  own.  He  may  go  further  than  all  this,  and  insist, 
that  had  the  testator  anticipated  what  has  occurred,  he  would  have  expressed 
his  intent,  that  appellant  should  take,  in  the  clearest  and  most  explicit  terms. 
The  court  must,  nevertheless,  say,  as  in  WriglU  v.  Page^  "  the  testator  may 
have  intended  it,  and  probably  did  ;  but  the  intention  cannot  be  extracted 
from  his  words,  with  reasonable  certainty,  and  we  have  no  right  to  indulge 
ourselves  in  mere  private  conjectures." 
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The  learned  editor  of  Powell  on  Devises  found  it  necessary  to  introduce 
a  caution,  *'  that  the  language  of  the  coni-ts,  when  they  speak  of  the  inten* 
tion  as  the  governing  principle,  sometimes  calling  it  'the  law'  of  the 
instrnmenty  sometimes '  the  pole  star,'  sometimes  '  the  sovereign  guide,'  must 
always  be  understood,  with  this  important  limitation,  that  here,  as  in  other 
instances,  the  judges  submit  to  be  bound  by  precedents  and  authorities  in 
point ;  and  endeavor  to  collect  the  intention,  upon  grounds  of  a  judicial 
nature,  as  distinguished  from  arbitrary  conjecture."  2  Powell  on  Devises,  3, 
Even  in  cases  where  no  reasonable  doubt  could  exist  as  to  the  intention 
of  the  testator,  in  point  of  fact,  as  where,  in  the  will  of  an  unlettered  per- 
son, real  and  personal  property  are  comprehended  in  the  same  clause  ;  the 
absolute  estate  in  the  one  passes,  and  only  a  life-estate  in  the  other.  It  was 
in  reference  to  this  class  of  cases,  that  Lord  Mansfield,  in  Might  v.  Side" 
bothaniy  2  Doug.  759,  said,  *•*  I  verily  believe,  that  almost  in  every  case, 
where,  by  law,  a  general  devise  of  lands  is  reduced  to  an  estate  for  life,  the 
intent  of  the  testator  is  thwarted." 

In  reference,  however,  to  the  will  under  consideration,  the  ♦intent,  r<i^  .^ 
of  which  the  appellant  invokes  aid,  is  by  no  means  obvious  or  unques-  ^ 
tionable.  It  is  not  the  paramount  purpose  of  testator's  mind.  In  the 
particular  instances  for  which  he  has  expressly  provided,  and  subject  to 
the  modifications  which  he  has  distinctly  prescribed,  the  intent  may  be  recog- 
nised, but  it  does  not  follow,  that  it  reached  beyond  those  contingencies. 
Thus,  in  the  particular  clause  under  consideration,  it  is  beyond  doubt,  that 
the  testator  designed  the  appellant  to  take,  on  the  condition  specified,  and 
in  trust  for  the  issue  of  the  contemplated  marriage.  This  is  the  intention 
of  the  limitation,  as  clearly  indicated  ;  but  the  whole  of  this  intent  must  be 
taken  together.  It  cannot  be  logically  inferred,  that  he  was  designed  to 
take,  without  performing  the  condition,  or  to  take  discharged  of  the  trust. 
It  is  not  by  any  means  apparent,  that  the  testator  regarded  him  as  the  pecu- 
liar object  of  his  bounty  ;  he  did  not  unite  in  him  the  two  distinct  bloods  ; 
he  is  not  an  individual  who  proceeded  "  from  the  union  of  his  own  family 
with  that  of  his  wife,"  whom  the  court  considered  it  as  the  primary  intention 
of  his  own  family  to  provide  for.  "  His  primary  object,"  says  the  court, 
immediately  after,  "  is  the  issue  of  a  marriage  between  his  nephew,  Wil- 
liam King,  and  a  daughter  of  William  Trigg  by  his  then  wife,"  not  William 
King  himself  :  no  such  intent  is  expressed  on  the  face  of  the  will,  as  to  give 
him,  in  his  own  right,  for  his  own  benefit,  any  portion  of  the  estate  ;  and 
until  he  can  show  title  under  the  will,  the  heir  must  take.  Marker  v.  Wood, 
0  Mass.  419. 

So  far  as  any  peculiar  or  especial  object  of  the  testator's  favor  can  be 
ascertained  from  the  face  of  the  instrument,  it  was  obviously  the  family  of 
William  Trigg.  The  devise  to  the  appellant  is  clogged  with  a  condition, 
that  he  should  marry  a  daughter  of  Trigg  ;  that  clause  failing,  the  estate  is 
limited,  by  the  succeeding  clause,  to  any  child  of  Trigg,  who  should  marry  as 
there  prescribed.  William  Trigg  is  to  have  one-third  of  the  business  and 
capital ;  and  he  is  further  made  executor.  Yet,  with  this  especial  preference, 
so  uniformly  manifested  in  every  part  of  the  will,  the  construction  contended 
for  by  the  appellant,  would  reject  the  whole  of  this  branch  of  the  testator's 
relatives.  Nor  is  it  easy  to  perceive  the  foundation  upon  which  the  as-  r,^^  - , 
sertion  is  based,  that  appellant  was  the  favored  object  of  *the  testator's  *- 
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bounty.  The  clause  under  consideration  is  the  only  one  throughout  the 
will  in  which  he  is  named.  The  whole  argument  mvolves  sl  pet itio  pr in- 
cipii ;  if,  by  the  true  construction  of  the  will,  he  takes  the  whole  of  this 
valuable  property,  he  is,  in  fact,  the  most  favored  of  the  testator's  family. 
If  this  construction  accords  with  the  actual  design  of  the  testator,  the  argu- 
ment is  well  founded  ;  but  the  premises  being  established,  the  conclusion 
becomes  unimportant.  If  he  does  not  take  under  the  will,  to  the  extent  of 
his  claim,  there  exists  no  foundation  for  this  reasoning  ;  if  he  does  so  take, 
it  is  superfluous. 

The  court,  in  3  Pet.  380-1,  considered  it  as  proved,  that  it  was  "the 
primary  intention  of  the  testitor,  to  keep  his  immense  estate  together,  and 
to  bestow  this  splendid  gift  on  some  individual  who  should  proceed  from 
the  union  of  his  own  family  and  that  of  his  wife."  If  the  first  part  of  this 
design  was  alone  to  be  regarded,  it  would  have  been  equally  effected  by  a 
descent  to  the  heir,  under  the  circumstances  which  existed  at  the  date  of  the 
will ;  for  the  testator's  father  was  then  his  sole  presumptive  heir.  If  the 
latter  part  of  this  design  is  to  control  the  construction  of  the  will,  it  must  be 
fatal  to  the  appellant's  claim  ;  for,  as  has  been  before  remarked,  he  does  not 
come  within  the  description.  Nor  can  a  part  of  this  general  design  be  dis- 
regarded. It  will  not  do,  to  carry  the  first  part  into  full  execution,  at  all 
events,  and  to  reject  the  last,  which  was  far  more  interesting  ;  to  effectuate 
it,  so  far  as  regards  the  estate  itself,  and  to  exclude  that  portion  of  it  which 
looked  to  the  person  who  was  to  receive  the  property.  But  this  inferential 
intention,  deduced  by  refined  reasoning  from  scattered  clauses  in  the  will, 
furnishes  an  unsafe  exposition  of  the  instrument.  Fearne  on  Contingent 
Remainders  170-71. 

In  further  corrobaration  of  these  views,  it  is  material  to  remark,  that, 
according  to  the  first  limitation  of  this  estate,  the  parties  who  were  to  take, 
viz.,  his  own  issue,  would  have  been  ascertained  at  the  period  of  the  vesting 
of  the  estate  ;  there  was  no  necessity  for  the  interposition  of  a  trustee,  to 
preserve  the  property,  or  to  keep  alive  the  limitation.  No  trustee  is,  there- 
fore, provided.  So,  in  regard  to  the  third  limitalion,  the  individual  who 
^  ,  *was  to  take  the  benefit  of  it,  is  clearly  indicated — must  have  been 
J  married,  before  it  could  vest,  and  there  was  as  little  reason  for  the 
intervention  of  any  trustee.  There  was  no  such  trustee  appointed.  The 
second  clause  is  different  ;  the  party  to  take,  according  to  the  testator's 
intention,  was  the  unborn  issue  of  a  marriage  between  the  parties,  one  of 
whom  was  yet  unborn.  The  propriety  of  creating  a  trustee,  in  such  case,  is 
obvious  ;  and  that  of  conferring  this  office  upon  the  parent  of  the  beneficiary, 
equally  manifest.  Such  a  construction,  therefore,  gives  consistency  to  the 
instrument,  and  makes  its  provisions  harmonious  and  reasonable.  It  is  one 
of  the  fundamental  rules  of  construction,  2  Powell  5,  "  that  all  the  parts  of 
a  will  are  to  be  construed  in  relation  to  each  other,  and  so  as,  if  possible,  to 
form  one  consistent  whole.-'  Again,  p.  6,  "  nor  can  the  meaning  of  words 
be  varied  by  extrinsic  evidence." 

In  the  clause,  the  words  are,  "in  trust,  <fcc.,"  and  we  are  told,  "that 
words,  in  gener&l,  jn'-e  t^  b*^  taken  in  their  ordinary  and  grammatical  sense, 
nnless  a  clear  intention  to  use  tiicin  ir  ?'^'^*h«r  can  be  collected  ;  and  they 
are  in  all  cases  to  receive  a  construction  wbicu  *,?J1.  ^'y*»  ♦Hem  all  effect, 
rather  than  one  that  will  render  some  of  them  inoperative/'   2  ro'^ri^^  ^  8« 
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And  "  where  a  testator  uses  technical  words,  he  will  be  presumed  to  em- 
ploy them  ID  their  legal  sense,  unless  the  context  contain  a  clear  indica- 
tion to  the  contrary."  Here,  then,  appears  to  be  a  clear  devise  in  trust,  as 
deduced  from  the  examination  of  the  will  itself,  and  from  the  well-estab- 
lished rules  of  construction.  The  case  comes  clearly  within  the  language  of 
Lord  Alvanley,  when  master  of  the  rolls,  in  Malin  v.  Heighly^  2  Ves.  jr. 
333,  where  he  says,  "I  will  lay  down  the  rule  as  broad  as  this — wherever 
any  person  gives  property,  and  points  out  the  object,  the  property,  and 
the  way  in  which  it  shall  go,  that  does  create  a  trust,  unless  he  shows 
clearly,  that  his  desire  expressed  is  to  be  controlled  by  the  party,  and  that  he 
shall  have  an  option  to  defeat  it."  The  Lord  Chief  Baron,  in  Meredith  v. 
Heneagey  1  Simons  542,  says,  that  in  the  language  just  cited,  '*he  has 
extracted  and  stated  the  result  of  all  the  cases  *before  that  time,  ^^ 
and  the  subsequent  cases  have,  it  seems  to  me,  made  no  alteration."  L 
The  will  contains  the  phrase  "  in  trust,"  which  Lord  IIardwickb,  in  the 
case  of  HiU  v.  Bishop  of  London^  deemed  so  material,  and  to  super- 
sede the  necessity  of  raising  a  trust  by  construction.     1  Atk.  620. 

If  the  appellant,  then,  took,  what  he  did  take,  in  trust ;  if  the  prop- 
erty thus  to  be  held  is  clearly  described  ;  if  the  persons  for  whom  he  is  to 
take  are  distinctly  marked  ;  the  question  arises,  whether,  in  the  events  which 
have  happened,  William  King  has  an  estate  which  inures  to  his  own  benefit  ? 
or  is  he  to  be  deemed  trustee  for  the  heirs-at-law,  the  complainants  in  the 
court  below.  This  is  not  a  question  as  to  the  construction  of  the  will,  for 
the  principle  is  perfectly  well  settled,  "  that  the  construction  is  not  to  be 
varied  by  events  subsequent  to  the  execution,  2  Powell  10  ;  and  this  princi- 
ple was  fully  recognised  by  this  court  in  3  Peters.  It  is  a  general  principle 
of  law  which  is  involved,  what  becomes  of  the  trust,  when  the  objects  of  the 
creation,  from  any  cause,  are  unable  to  take.  To  narrow  down  the  question 
still  more,  it  may  be  observed,  that  it  is  an  immaterial  circumstance,  that 
an  express  provision  is  made  in  the  will,  for  the  heir.  This  was  a  point  ruled 
in  Randall  v.  Boohey^  2  Vern.  425,  and  in  Starkey  v.  Brooks,  1  P.  Wms. 
390  ;  1  Chan.  Cas.  196.  Nor  is  it  at  all  material,  that  the  testator  obviously 
designed  to  exclude  the  heir  from  inheriting  this  property  ;  for,  notwith- 
standing such  obvious  intention,  as  the  court  formerly  observed,  "this  may 
be  the  result  of  a  total  failure  of  all  the  provisions  o(  the  will."  If  this  cir- 
cumstance were  to  operate,  it  would  effectually  shut  out  the  heir,  in  all  cases 
of  the  failure  of  the  objects  for  which  testator  designed  to  provide,  even  if 
the  will  had  in  terms  excluded  the  heir  at  all  events.  Pugh  v.  GoodtitUy  3 
Bro.  P.  C.  454. 

If  we  have  succeeded  in  establishing,  as  the  true  and  legal  construction 
of  the  clause  in  which  the  appellant  is  named,  that  he  took  an  estate,  which, 
in  case  of  his  marriage  as  prescribed,  and  having  issue  as  anticipated,  would 
have  inured  exclusively  *to  the  benefit  of  such  issue ;  we  have  ad-  r*^^^ 
vanced  far  in  arriving  at  a  solution  of  the  present  question.  *■ 

It  will  be  conceded,  that  there  are  no  words  in  this  will  which  can  be 
understood  as  indicating  any  actual  intention  on  the  part  of  the  testator, 
to  enlarge  the  estate  originally  granted  to  the  appellant,  in  case  be  did  not 
marry,  or  leave  issue  of  such  marriage ;  on  the  contrary,  the  express 
language  of  the  will  is,  that  the  ulterior  limitation  was  not  to  take  effect,  in 
case  Baid  marriage  did  not  take  place.     Whatever  interest  or  estate  the 
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appellant  now  has,  be  took  at  once  ;  there  is  no  ciLlargement  in  terms.  The 
question  then  is,  admitting  that  he  took  as  trustee  for  his  own  issue,  in  case 
he  should  have  any,  and  therefore,  as  no  such  issue  ever  came  into  existence, 
the  estate  designed  for  them,  never  took  effect ;  and  that  the  ulterior  limita- 
tion in  the  succeeding  clause,  in  like  manner,  wholly  failed — do  these  failures 
inure  to  the  benefit  of  the  devisee  or  of  the  heir  ?  Is  the  estate,  in  the  hands 
of  the  devisee,  discharged  of  the  trusts  ?  or  the  trusts  having  become  extinct, 
does  the  beneficial  interest  descend  upon  the  heir,  as  a  part  of  the  estate  not 
disposed  of  by  the  will  ? 

In  Vezei/  v.  Jamson.,  1  Simons  &  Stu.  69,  the  vice-chancellor  said,  the 
testator  has  given  the  estate  *' to  the  trustees,  expressly  upon  trust;  and 
they  cannot,  therefore,  hold  it  for  their  own  benefit.  The  necessary  conse- 
quence is,  that  the  purposes  of  the  trust,  being  so  general  and  undefined 
that  they  cannot  be  executed  by  this  court,  they  must  fail  together  ;  and 
the  next  of  kin  become  entitled  to  the  property."  The  heir  is  not  to  bo 
disinherited,  without  an  exrrpss  devise  or  necessary  implication  ;  such  impli- 
cation importing,  not  natuiiii  necessity,  but  so  strong  a  probability,  that  an 
intention  to  the  contrary  cannot  be  supposed.     2  Powell  5. 

It  is  denied,  that  the  law  is,  that  when  there  is  a  consideration,  there  can 
be  no  resulting  trust.  3  Bro.  P.  C.  454.  Cited  also,  1  Simons  &  Stu.  69; 
8  Petersdorff  91  ;  1  Hovenden's  Notes  on  Vesey  364  ;  12  Ves.  416  ;  2 
Powell  on  Devises  41,  49,  51  ;  1  Vesey  A  Beames  278. 

^  ,  *  Jones,  in  reply. — There  might  have  been  a  period  when  a  doubt 
J  could  exist,  as  to  the  question  involved  in  this  case, but  that  doubt  can- 
not now  prevail.  The  principles  contended  for  by  the  appellant  have 
been  settled  in  the  case  at  law.  By  that  decision,  the  estate  is,  under  the 
devise,  in  the  appellant ;  and  it  must  remain  in  him.  The  testator  intended 
a  benefit  to  him,  and  he  has  it.  To  take  the  enjoyment  of  the  estate  from 
him,  and  make  him  a  mere  trustee  for  those  towards  whom  the  whole  object 
of  the  testator  was,  to  exclude  them  from  the  enjoyment  of  anything  but 
the  specific  bequests,  would  be  contrary  to  his  manifest  purpose.  His  object 
was,  to  select  a  particular  person  to  hold  the  estate,  and  not  as  a  mere  con- 
duit to  convey  it  to  others.  If  the  complainants  below  could  have  any 
estate,  it  would  be  a  legal  estate  ;  and  this,  on  the  ground,  that  the  whole 
of  the  objects  of  the  will,  that  of  limiting  the  property  to  the  issue  of  par- 
ticular persons,  have  failed.  The  devise  was  void,  or  a  nullity.  But  this 
court  have  decided  differently. 

The  case  is  to  be  considered  :  1.  As  it  stood  at  the  testator's  death.  2. 
Whether  subsequent  events  have  changed  its  situation.  It  is  contended  by 
the  appellees,  that  William  King  took  a  mere  naked  trust. 

Did  he  take  the  estate  to  this  intent  only,  and  answerable  over  for  rents 
and  profits?  If  this  be  so,  those  who  now  claim  to  be  cestuis  que  trusty  had 
the  same  interest  from  the  beginning  ;  and  that  cannot  be,  under  the  decis- 
ion of  the  court,  that  the  legal  estate  vested  in  him  on  the  death  of  the 
testator ;  and  the  reasoning  of  the  court,  that  the  whole  interest  in  the 
estate  was  disposed  of  by  the  will.  Powell  on  Devises  189.  Suppose,  this 
had  been  a  condition  subsequent,  and  there  had  been  a  marriage  lo  a 
daughter  of  Elizabeth  Mitchell,  and  no  issue  ;  what  would  have  been  the 
condition  of  the  estate  ?    Would  not  William  King  have  held  the  estate  *or 
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himself  ?  There  is  no  provision  made  in  the  will  for  the  avails  of  the  estate; 
and  if  William  King  took  the  estate,  he  had  his  whole  life  to  perform  the 
condition  ;  he  had  the  avails  of  the  estate,  in  the  interval  given  for  the  per- 
formance of  the  condition,  as  his  *own.  It  is  impossible  to  say,  at  r^o^g 
what  period  this  beneficial  interest  closed.  Why  has  it  been  decided,  *■ 
that  he  should  take  the  estate  ?  Why  not  hold  him  to  the  condition  ?  It  is, 
because  it  is  a  condition  subsequent  and  impossible,  and  the  will  is  to  be 
construed  as  if  it  had  no  conditional  clauses  in  it.  2  P.  Wms.  628  ;  Com. 
Dig.,  Condition,  D.  p.  4 ;  1  Cowp.  469 ;  1  Atk.  618. 

It  is  important,  that  the  court  should  consider  the  legal  consequences  to 
be  attached  to  one  or  other  view  of  this  bill ;  and  the  court  will,  therefore, 
decide,  where  the  equity  jurisdiction  begins,  and  the  law  jurisdiction  ends. 
It  is  argued,  that  the  use  of  the  term  "  trust,"  gives  the  appellees  all  the 
rights  which  equity  will  give  to  a  cestui  que  use.  But  these  are  only  certain 
trust  estates  which,  in  courts  of  chancery,  are  treated  as  estates  held  in 
trust  for  the  use  of  others.  1  Preston  on  Estates  142-90  ;  Feariie  on  Cont. 
Rem.  158-9.  As  to  jurisdiction,  in  cases  where  courts  of  equity  attempt  to 
distinguish  estates  held  in  trust  from  absolute  estates  :  cited,  1  Madd.  Ch. 
448,  450. 

Looking  at  the  form  of  the  devise,  taking  the  principles  of  law  as  settled 
in  the  case,  can  it  be  said,  that  there  is  an  outstanding  cestui  q\ie  trtist,  who 
is  to  have  the  whole  of  the  beneficial  interest  in  the  estate  of  the  testator, 
and  that  William  King  is  but  a  bare  trustee  ?  There  is  no  occasion  to 
create  a  trust  for  such  a  purpose.  The  appellees  might  hold  the  property 
as  an  executory  devise,  or  a  springing  use.  The  court  of  law  having  given 
judgment  in  favor  of  the  devisee,  against  the  heirs-at-law,  is  equivalent  to 
saying,  no  use  resulted  to  him.  It  would  be  impossible  that  it  could  be 
otherwise. 

At  the  date  of  the  will,  William  King  was  but  two  and  a  half  years 
old  ;  at  the  period  of  the  testator's  death,  he  was  but  five  years  old.  Could 
it,  by  any  possibility,  have  been  intended  to  make  him  a  trustee  ?  The 
contingency  of  the  estate  vesting,  being  made  to  depend  on  the  marriage  of 
William  King,  and  not  on  his  having  issue,  it  is  shown,  beyond  all  doubt, 
that  the  marriage  was  a  personal  *obligation  ;  that  a  personal  benefit  p^j  .^ 
was  intended  to  him,  should  he  perform  the  marriage.  l 

The  true  construction  of  the  will  is,  that  the  estate  is  given  to  William 
King  beneficially  ;  and  on  the  birth  of  a  son,  or  his  marriage  according  to 
the  will,  he  should  hold  it  for  such  son.  If  no  son,  as  if  no  marriage,  then 
the  estate  is  in  him.  It  was  a  beneficial  estate  to  him,  on  an  executory 
devise  over  to  a  son  of  the  marriage.  He  has  the  estate,  under  the  first 
part  of  the  devise,  and  the  second  has  not  occurred.  This  is  a  construction 
according  to  the  spirit  and  pui'pose  of  the  will.  It  gives  to  the  infant 
devisee  his  full  benefit  of  the  estate,  until  marriage  and  issue ;  and  thus 
provided  for  one  who  was  the  object  of  the  testator's  bounty. 

As  to  the  consequences  of  a  lapsed  legacy,  cited  :    1  P.  Wms.  277  ; 

1  Bro.  C.  C.  61  ;  4  Ves.  802  ;  12  Ibid.  415  ;  1  Ves.  A  Beam.  276  ;  16  East 
283  ;  8.  c.  at  law,  1  Simons  <fe  Stu.  69.  A  hceres  /actus  is  entitled  to 
the  same  benefit  as  a  hcBres  natus,     Prec.  in  Chan.  2  ;  s.  c.  2  Vcrn.  120  ; 

2  Powell  on  Devises,  067-9  ;  2  Atk.  439,  note.  It  is  contended,  upon  author- 
ityi  and  upon  general  principles,  independent  of  the  specific  intent  apparent 
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in  this  will,  to  exclude  the  heirs-at-law,  that  every  benefit  resulting  from  the 
failure  or  lapse  of  any  charge  upon  the  estate,  or  of  any  condition,  or  of 
any  conditional  limitation  (such  failure  of  condition  not  going  to  defeat  the 
estate  itself),  results  to  the  hcerea  factus  of  the  estate,  not  to  the  hcprea 
natus;  and  that  either  the  value  or  the  quality  of  the  estate  in  his  hands, 
thus  enchanced  by  its  exoneration  from  any  such  charge  or  condition  or 
limitation,  is  so  enchanced  for  him  and  as  his  estate,  just  as  if  he  were  hceres 
natiis  :  a  principle  s^o  much  the  stronger  in  its  application  to  this  case,  as  he 
is  hceres  f actus  of  the  whole,  not  merely  of  a  part  of  the  real  estate. 

When  it  is  once  ascertained,  that  the  devisee  is  the  person  intended  to 
be  benefited,  he  is  to  have  all  the  benefits  of  contingencies,  and  to  have 
all  the  benefits  which  arose  from  relieving  the  estate  devised  from  all 
charges,  Ac,  3  Madd.  453.  Upon  the  effect  of  conditions  becoming  im- 
possible, cited,  2  Powell  on  Devises,  251,  255,  263  ;  1  Preston  on  Estates 
476  ;  1  P.  Wms.  tJ26  ;  1  Bro.  C.  C.  528. 

,,  ,  *Stoby,  Justice,  delivered  the  opinion  of  the  court. — ^This  is  an 
^  appeal  from  a  decree  of  the  district  court  of  the  United  States 
for  the  western  district  of  Virginia,  in  a  case,  where  the  appellant  was 
the  original  defendant,  and  the  appellees  the  original  plaintiffs  in  equity. 

The  bill  was  brought  by  the  plaintiffs,  as  heirs-at  law  of  William 
King,  deceased,  to  obtain  a  perpetual  injunction  of  a  judgment  at  law, 
upon  an  ejectment,  in  which  a  recovery  was  had  by  the  appellant,  of 
certain  parcels  of  land,  which  he  claimed  as  devisee  under  the  will  of  the 
said  William  King,  deceased.  The  case  in  which  the  recovery  was  had, 
came  before  this  court,  upon  a  special  statement  of  facts,  agreed  by  the  par- 
ties, at  January  term  1830,  and  will  be  found  reported  in  3  Pet.  346.  In 
that  case,  all  the  material  facts  applicable  to  this  case  are  set  forth,  and 
therefore,  we  content  ourselves  with  a  reference  to  it ;  and  the  real  question 
for  decision  in  the  present  suit  is,  whether,  under  the  will  stated  in  that  case, 
the  present  appellant  took  a  beneficial  estate  in  fee  in  the  premises,  or  an 
estate  in  trust  only,  which  trust,  in  the  events  which  have  happened,  has 
been  frustrated,  and  there  now  remains  a  resulting  trust  for  the  heirs-at  law 
of  the  testator.  The  bill  asserts,  that  the  estate  was  a  mere  estate  upon  a 
trust,  which  has  failed  ;  and  that  there  is  a  resulting  trust  for  the  heirsat- 
law  ;  that  they  are,  consequently,  entitled  to  the  injunction  prayed  for,  and 
to  other  relief,  as  prayed  in  the  bill.  The  decree  was  in  favor  of  this  con- 
struction of  the  will,  and  proceeded  to  grant  the  injunction,  and  to  decree  a 
partition  accordingly. 

The  main  clause  of  the  will,  upon  which  the  question  arises,  is  in  the 
following  words  :  "In  case  of  having  no  children,  I  then  leave  and  bequeath 
all  my  real  estate,  at  the  death  of  my  wife,  to  William  King  (the  appellant), 
son  of  brother  James  King,  on  condition  of  his  marrying  a  daughter  of  Wil- 
liam Trigg  and  my  niece  Rachel,  his  wife,  lately  Rachel  Finlay,  in  trust  for 
the  eldest  son  or  issue  of  said  marriage  ;  and  in  case  such  marriage  should 
not  take  place,  I  leave  and  bequeath  said  estate  to  any  child,  giving  prefer- 
ence to  age,  of  said  William  and  Rachel  Trigg,  that  will  marry  a  child  of 
my  brother  James  King's,  or  of  sister  Elizabeth's,  wife  of  John  Mitchell, 
*a4©l  *"^  ^^  their  issue."     Upon  the  construction  of  the  *termB  of  this 

-'  clause,  it  has  been  already  decided  by  this  court,  in  8  Pet.  846,  that 
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William  King,  the  devisee,  took  the  estate  upon  a  condition  subsequent,  and 
that  it  vested  in  him  (so  far  as  not  otherwise  expressly  disposed  of  by  the 
will),  immediately  upon  the  death  of  the  testator.  William  Trigg  having 
died  without  ever  having  had  any  daughter  born  of  his  wife  Rachel,  the 
condition  became  impossible.  All  the  children  of  William  Trigg  and  Rachel 
his  wife,  and  of  James  King  and  Elizabeth  Mitchell,  are  married  to  other 
persons ;  and  there  has  been  no  marriage  between  any  of  them,  by  which 
the  devise  over,  upon  the  default  of  marriage  of  William  King  (the  devisee) 
with  a  daughter  of  the  Triggs,  could  take  effect.  So  that  the  question, 
what  estate  William  King  took  under  the  devise,  whether  a  beneficial  estate, 
co-extensive  with  the  fee,  or  in  trust,  necessarily  arises ;  for  no  rule  of  law 
is  better  settled,  than  that  where  lands  are  devised  in  trust,  for  objects 
incapable  of  taking,  there  is  a  resulting  trust  for  the  heirsat-law.  The  only 
difficulty  is  in  the  application  of  the  will  to  particular  cases,  and  to  ascer- 
tain, whether  (as  Lord  Eldon  expressed  it,  in  King  v.  JDenisoriy  1  Ves.  & 
Beam.  260,  272),  the  devisee  takes  subject  to  a  particular  trust,  or  whether 
he  takes  it  for  a  particular  trust. 

In  consulting  the  language  of  this  clause,  it  is  difficult  to  perceive  any 
clear  intention,  that  William  King  is  to  take,  under  any  circumstances,  a 
beneficial  interest  in  fee.  He  is  nowhere  alluded  to  in  the  will  as  the  primary 
object  of  the  testator's  bounty,  or  as,  in  any  peculiar  sense,  a  favored 
devisee.  The  object  of  the  testator  seems  to  have  been,  to  keep  his  great 
estate  together,  and  to  pass  the  inheritance  to  some  one,  who  should  unite 
in  himself  the  blood  of  his  own  family  and  that  of  his  wife,  and  thus  become 
the  common  representative  of  both.  He  does  not  seem  to  have  contemplated 
any  improbability,  much  less  any  impossibility,  in  such  an  event,  and  there- 
fore, he  has  made  no  provision  for  the  failure  of  offspring  from  such  a  union. 
Now,  looking  to  the  state  of  the  families,  at  the  time  when  the  will  was 
made,  is  there  anything  unnatural  in  his  expectations,  or  extraordinary  in 
his  omission  to  provide  for  events  apparently  so  remote  and  speculative. 
We  must  construe  the  will,  then,  according  to  its  terms,  and  to  events  within 
the  contemplation  of  the  *testator  ;  and  not  interpose  limitations  by  r^jocn 
conjecture,  which  he  might  have  interposed,  if  he  could  have  foreseen,  t 
what  is  now  certain,  the  failure  of  the  first  objects  of  his  bounty.  He  gives 
to  William  King,  all  his  real  estate,  on  condition  of  his  marrying  a  daughter 
of  William  Trigg  and  his  niece  Rachel  Trigg.  And  if  the  language  had 
stopped  here,  there  could  be  no  doubt,  that  a  beneficial  interest  in  fee  could 
have  been  perfected  in  him,  upon  his  compliance  with  the  condition,  or  upon 
its  becoming  impossible.  But  the  implication  of  such  beneficial  estate,  is 
repelled  by  the  succeeding  words.  It  is  devised  to  him,  not  absolutely,  upon 
fulfilment  of  the  condition,  but  'Mn  trust  for  the  eldest  son  or  issue  of  said 
marriage."  It  is  manifest,  then,  that  the  estate  was  not  contemplated  to 
vest  in  William  King  beneficially  ;  for  a  trust,  co-extensive  with  the  fee,  is 
given  to  his  issue.  And  it  is  (as  was  remarked  by  the  Chief  Justice  in 
delivering  the  opinion  of  the  court  in  the  former  case,  in  3  Pet.  346)  quite 
consistent  with  the  general  intention  of  the  testator,  and  his  mode  of  think- 
ing, as  manifested  in  his  will,  to  suppose  an  intention,  that  in  the  meantime 
the  profits  should  accumulate  for  the  benefit  of  the  issue,  for  whom  the 
estate  was  designed.  It  is  as  clear,  that  in  the  event  that  the  marriage 
should  not  take  effect,  the  beneficial  estate  was  not  intended  to  remain  with 


c«ni 


350  SUPREME  COURT  [Jan'y 

EiDg  y.  Mitchell 

William  King.  The  will  goes  on  to  provide  for  that  contingency,  and 
declares,  that  in  case  such  marriage  shall  not  take  e£fect,  the  estate  shall  go 
to  any  child,  giving  preference  to  age,  of  William  and  Rachel  Trigg,  that 
will  marry  a  child  of  his  brother  James  or  his  sister  Elizabeth.  So  that,  in 
the  only  alternative  event  contemplated  by  him,  he  strips  the  devisee  of  the 
beneficial  estate,  in  favor  of  another  branch  of  the  families,  uniting  the  blood 
of  both  by  an  intermarriage.  It  is  no  objection,  that  this  devise  over  may 
be  too  remote  to  be  valid  in  point  of  law.  Upon  that  we  give  no  opinion. 
It  is  sufficient  for  us,  that  no  such  objection  was  contemplated  by  the 
testator ;  and  so  far  as  his  intention  is  expressed,  it  is  coupled  with  a  bene- 
ficial interest  for  others,  excluding  that  of  William  King.  To  create  such 
interest  in  the  latter,  we  must  supply  an  intention,  and  not  construe  the  lan- 
guage of  the  testator.  We  must  conjecture  what  he  would  have  done,  and 
not  merely  decide  what  he  has  done. 

^  ,  It  is  said,  that  William  King  was  a  favorite  nephew ;  and  *there 
^  fore,  an  intention  to  vest  a  beneficial  estate  in  him,  ought  to  be 
implied.  But  how  does  that  appear,  in  a  form  so  imposing,  as  to  justify 
such  a  conclusion  ?  There  is,  it  is  true,  no  legacy  given  to  him  by  the  will ; 
and  therefore,  it  is  suggested,  that  it  could  not  have  been  the  intention  of 
the  testator  to  clothe  him  with  a  barren  trust.  But  a  man,  to  whose  issue, 
in  events  within  the  immediate  contemplation  of  the  testator,  a  splendid 
fortune  was  to  pass,  and  in  whom,  in  the  meantime,  the  estate  was  to  vest 
for  the  benefit  of  those  whq^must  necessarily  be  most  near,  as  well  as  most 
dear  to  him,  the  objects  of  all  his  affections  and  all  his  anxieties,  could 
hardly  be  deemed  without  some  adequate  equivalent  for  his  labors  in  a  trust 
which  was  to  centre  in  him  for  the  benefit  of  his  offspring.  And  if  no  mar- 
riage should  took  place,  which  could  bring  such  issue  into  existence,  the 
subsequent  devise  over  demonstrates,  that  William  King  was  not  even  then 
first  in  the  thoughts  of  the  testator  ;  but  the  future  offspring  of  his  relations, 
doubly  connected  by  the  blood  of  both  families.  They  were  second  in  prefer- 
ence only  to  the  issue  of  William  King  by  a  Trigg,  and  certainly  not  to 
King  himself.  It  has  been  asked,  what  would  have  been  the  result,  if  King 
had  married  a  Trigg,  and  had  had  no  issue  by  her  ?  The  answer  is,  that  the 
will  does  not  look  to  such  an  event ;  and  as  the  estate  was  not  beneficial 
to  vest  in  King,  in  the  case  of  a  marriage  and  issue,  it  is  quite  too  much  to 
infer,  that  in  all  other  events,  the  beneficial  estate  was  to  vest  in  him,  simply 
because  it  is  not  declared  to  be  in  another.  But  it  would  be  sufiicient  to 
say,  that  no  such  marriage  did  take  effect  ;  and  upon  the  non-occurrence  of 
that  contingency,  the  estate  was  to  pass  over  to  other  persons,  by  the  very 
terms  of  the  will ;  thus,  repelling  the  notion  that  King  was  to  take  a  bene- 
ficial estate,  where  there  was  neither  marriage  nor  issue. 

The  argument  on  the  part  of  the  appellant  is,  that  the  immediate  devise 
was  a  beneficial  estate  in  fee  to  William  King,  with  an  executory  devise 
over  to  the  issue  of  his  marriage  with  a  Trigg,  if  there  should  be  any  ;  and 
as  that  event  has  not  happened,  the  prior  estate  to  him  has  never  been 
divested.  But  we  do  not  think,  that  this  is  the  natural  reading  of  the 
words  ;  and  the  construction  is  repelled  by  the  devise  over,  on  the  failure 
lu  .  of  that  marriage.  In  order  to  arrive  at  such  a  conclusion,  *we  should 
^  be  obliged  to  add  words,  not  found  in  the  will,  nor  implied  in  the 
context.     William  King  is  to  take  a  fee,  in  trust  for  the  issue ;  and  the 


1834]  OF  THE  UNITED  STATES.  852 

King  ▼.  Mitchell 

trust  is  engrafted  upoo  bis  estate,  and  is  nowhere  said,  in  a  given  event,  to 
displace  or  supersede  it.  It  is  not  a  devise  to  him,  for  his  own  use,  in  fee, 
until  he  shall  have  issue,  and  then  his  use  to  cease,  and  a  trust  to  arise  for 
such  issue. 

It  is  also  insisted,  that  the  words  *^  in  trust,''  used  in  the  devise,  ought 
not  to  be  considered  as  creating  a  mere  fiduciary  estate  for  the  issue  (if  any), 
but  as  a  legal  use,  to  spring  up  by  way  of  executory  devise  ;  and  that  if, 
by  reason  of  the  failure  of  such  use,  there  is  a  resulting  estate  to  the  heirs- 
at-law,  it  is  a  legal  use,  for  which  their  remedy  is  at  law,  and  not  a  fidu- 
ciary estate  for  them,  for  which  the  present  remedy  lies  in  equity.  There 
is  no  doubt,  that  the  words  ''  in  trust,"  in  a  will,  may  be  construed  to  create 
a  use,  if  the  intention  of  the  testator,  or  the  nature  of  the  devise,  requires 
it.  But  the  ordinary  sense  of  the  term  is  descriptive  of  a  fiduciary  estate 
or  technical  trust ;  and  this  sense  ought  to  be  retained,  until  the  other  sense 
is  clearly  established  to  be  that  intended  by  the  testator.  Now,  we  think, 
that  in  the  present  case,  there  are  strong  reasons  for  construing  the  words 
to  be  a  technical  trust.  The  devise  looked  to  the  issue  of  a  person  not  then 
in  being  ;  and  of  course,  if  such  issue  should  come  m  esse^  a  long  minority 
mast  follow.  During  this  period,  it  was  an  object  with  the  testator,  to 
uphold  the  estate  in  the  father,  for  the  benefit  of  his  issue  ;  and  this  could 
be  better  accomplished  by  him,  as  a  trustee,  than  as  a  mere  guardian.  If 
the  estate  to  the  issue  were  a  use,  it  would  vest  the  legal  estate  in  them,  as 
soon  as  they  came  in  esse  ;  and  if  the  first-born  children  should  be  daughters, 
it  would  vest  in  them,  subject  to  being  divested  by  the  subsequent  birth  of 
a  son.  A  trust  estate  would  far  better  provide  for  these  contingencies 
than  a  legal  estate.  There  is  then  no  reason  for  deflecting  the  words  from 
their  ordinary  meaning. 

In  cases  of  this  sort,  little  aid  can  be  gathered  from  the  authorities  ;  as 
there  rarely  are  such  coincidences  in  the  language  of  wills,  and  the  circum- 
stances of  the  cases,  as  to  lead  unequivocally  to  the  same  conclusion.  We 
have  examined  the  authorities,  however,  and  they  do  not  seem  to  us  in  any 
♦degree  to  interfere  with  the  opinion  we  entertain  on  the  present  r^,oK*. 
devise.  Indeed,  some  of  the  cases  strengthen  the  reasoning  on  which  ^ 
we  rely.  But  a  critical  examination  of  them  would  occupy  too  much  time. 
Our  opinion  then  is,  that  the  estate  given  to  William  King  by  the  devise  in 
question,  is  not  a  beneficial  estate  in  fee,  but  an  estate  in  trust  for  his  issue  ; 
and  that  the  trust  having  failed,  there  remains  a  resulting  trust  to  the  heirs- 
at-law  of  the  testator,  if  the  devise  over  does  not  take  effect. 

The  devise  over  has  not  as  yet  taken  effect.  There  is  no  pei*son  who  now 
answers  the  description  contemplated  in  that 'devise.  No  child  of  the 
Triggs  has  as  yet  married  a  child  of  James  King  or  of  Elizabeth  Mitchell ; 
and  in  the  present  state  of  things,  such  a  marriage  is  impossible.  Whether 
the  contingency,  on  which  this  devise  over  is  to  take  effect,  was  or  was  not 
originally  too  remote  to  be  good  in  point  of  law,  because  a  marriage  might 
take  place  between  a  child  of  the  Triggs,  then  unborn,  and  a  child  of  James 
King  or  Elizabeth  Mitchell,  at  a  period  more  remote  than  twenty  one  years 
after  their  respective  births,  and  yet  fall  within  the  terras  of  the  devise,  is 
a  question  upon  which  (as  we  have  already  said)  the  court  will  express  no 
opinion.  It  does,  however,  create  some  embarrassment  in  the  case.  And 
the  question  is,  whether,  until  such  event  as  the  contemplated  marriage  shall 
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happen,  the  heirs  are  not  entitled  to  the  relief  they  seek,  as  a  resulting 
trust,  which  is  at  present  vested  in  them,  and  which  can  only  be  displaced 
(if  at  all)  by  the  actual  occurrence  of  a  marriage,  which  shall  take  place  upon 
a  future  contingency.*  We  think,  that  they  are  entitled  to  the  relief,  leav- 
ing the  case  open  for  the  rights  of  any  person,  who  may  hereafter  rightfully 
claim  title  against  them,  under  the  devise  over. 

The  decree  of  the  district  court  is,  therefore,  affirmed,  with  costs,  and 
the  cause  is  remanded  for  further  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  district  court  of  the  United  States  for  the  western  district  of  Virginia, 
and  was  argued  by  counsel  :  On  consideration  whereof,  it  is  ordered, 
adjudged  and  decreed  by  this  court,  that  the  decree  of  the  said  district 
^  -.  court,  in  this  *cause  be  and  the  same  is  hereby  affirmed,  with  costs. 
J  And  it  is  further  ordered  and  decreed  by  this  court,  that  this  cause 
be  and  the  same  is  hereby  remanded  to  the  said  district  court,  with  direc- 
tions that  further  proceedings  be  had  therein,  according  to  law  and  justice, 
and  in  conformity  to  the  opinion  of  this  court. 


*355]    *Reubkn  Withkrs,  Appellant,  v.  John  Withers,  Appellee. 

Partnership, 

Oonstniction  of  artiules  of  copartnership,  as  they  related  to  the  expenses  of  the  copartners. 

Appeal  from  the  Circuit  Court  of  the  district  of  Columbia  and  county 
of  Alexandria.  The  case,  as  stated  in  the  opinion  of  the  court,  was  as 
follows  : 

This  case  comes  up  on  appeal  from  the  circuit  court  of  the  United  States 
for  the  county  of  Alexandria,  in  the  district  of  Columbia.  The  bill  filed  by 
the  appellee  in  the  court  below,  alleges,  that,  on  or  about  the  7th  of  March 
1816,  the  parties  to  this  suit  entered  into  copartnership,  as  merchants  in 
trade,  in  the  town  of  Alexandria,  under  the  firm  and  style  of  J.  &  R. 
Withers.  That  the  complainant,  John  Withers,  w^as  to  furnish  to  the  firm 
$15,000,  and  to  receive  three  fourths  of  the  profits  of  the  business  ;  and  the 
defendant,  Reuben  Withers,  was  to  furnish  $5000,  and  receive  one-fourth  of 
the  profits  ;  and  in  case  of  loss,  it  was  to  be  borne  in  the  same  proportion  ; 
and  that  each  party  was  to  pay  his  own  individual  expenses.  That  the 
business  was  continued,  upon  the  same  terms  and  conditions,  in  all  respects 
(the  name  and  style  of  the  firm  having  been  changed  to  that  of  John 
Withers  &  Co.),  until  the  13th  of  December  1819,  when  it  was  dissolved  by 
mutual  consent  and  upon  certain  terms,  which  need  not  be  here  stated. 
The  bill  then  alleges,  that  the  complainant,  never  having  received  a  satis- 
factory account  of  the  disbursements  and  transactions  of  the  defendant, 
whilst  in  New  York,  as  a  member  of  the  firm,  they  were  excepted  out  of 
the  settlement  of  the  partnership  concerns,  and  the  defendant  agreed  to 
render  a  true,  full  and  just  account  of  all  his  purchases  and  transactions  in 


'  There  is  no  limitation  of  time,  in  law,  as  to     the  age  of  76  years.     List  v.  Rodney,  88  Penn. 
the  possibility  of  the  birth  of  issue ;  so  held,     St.  483. 
where  the  /em«,  tenant  for  life,  had  attained 
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New  York,  as  a  member  of  the  said  firm,  and  that  he  should  be  exclusively 
liable  for  all  debts  and  engagements  which  ho  might  have  contracted  or  made 
in  the  name  of  said  firm,  and  for  which  they  had  not  *received  full  ^^ 
benefit.  And  the  bill  charges,  that  the  defendant  had  failed  and  ^ 
neglected  to  render  such  account,  and  prays  that  an  account  may  be  taken 
of  such  disbursements,  dealings  and  transactions  ;  and  that  the  defendant 
may  be  decreed  to  pay  over  to  the  complainant  what,  if  any  thing,  upon 
the  taking  of  such  account,  may  be  found  due  to  him. 

The  defendant,  in  his  answer  admits  the  partnership  was  entered  into  upon 
the  terms  and  conditions  stated  in  the  bill,  and  avers  that  he  regularly  trans- 
mitted to  the  house  at  Alexandria,  invoices  of  all  goods  purchased  in  New 
York,  and  that  the  same  were  entered  on  the  books  of  the  firm,  which  are 
in  the  possession  or  under  the  control  of  the  complainant.  The  defendant 
admits,  that  it  was  stipulated  in  the  articles  of  copartnership,  that  each  party 
was  to  pay  his  own  individual  expenses,  which,  as  he  alleges,  was  meant 
and  intended  to  apply  when  the  parties  were  at  home,  and  not  travelling  on 
the  business  of  the  firm.  And  he  expressly  avers,  that  all  the  funds  put 
into  his  hands  were  well  and  faithfully  applied  to  the  objects  for  which 
they  were  remitted  and  received.  The  defendant  also  admits,  that  upon  the 
dissolution  of  the  partnership,  he  did  agree  to  render  a  full,  true  and  just 
account  of  all  his  purchases  and  transactions  in  New  York,  as  a  member  of, 
and  on  account  of,  said  firm,  and  to  be  liable  for  all  debts  and  engagements 
which  he  may  have  entered  into  (if  any)  on  account  of  said  firm,  and  for  which 
the  said  firm  may  not  have  received  full  benefit  and  advantage.  And  avers 
that  he  has  fully  complied  with  bis  engagement  to  render  such  account,  and 
submitted  the  same  for  examination  ;  and  that  the  account,  when  examined 
and  corrected,  was  balanced,  as  he  thinks,  on  the  books  of  the  company, 
which  are  in  the  possession  or  under  the  control  of  the  complainant.  And 
that  there  is  no  debt  due  in  the  city  of  New  York,  or  elsewhere,  from  the 
said  firm,  contracted  by  him,  the  defendant ;  but  that  every  such  debt,  con- 
tract or  engagement,  so  far  as  he  knows  or  believes,  has  been  paid  o£P,  satis- 
fied and  discharged. 

The  cause  afterwards  being  set  down  for  hearing,  was,  on  motion  of  the 
complainant,  referred  to  a  commissioner,  to  state  and  settle  the  partnership 
accounts  between  the  parties.  Upon  the  coming  in  of  the  report  of  the  com- 
missioner, sundry  exceptions  were  taken,  and  argued  by  counsel ;  all  of 
which  *were  overruled  by  the  court,  except  one,  which  related  to  the  r^ot^t? 
defendant's  charge  for  his  expenses  in  New  York,  amounting  to  $1 756.  ^ 
The  exception  to  this  charge  was  allowed,  and  the  cause  referred  back  to  the 
commissioner,  with  directions  to  allow  the  defendant  his  reasonable  travel- 
ling expenses  to  and  from  New  York,  and  the  necessary  difference  between 
the  expense  of  living  at  New  York  and  at  Alexandria. 

The  case  was  argued  by  Neal^  for  the  appellant ;  and  by  £jsy^  for  the 
appellee. 

NecU  claimed  to  reverse  the  decree  of  the  circuit  court,  because  the 
expenses  of  the  appellant  in  New  York,  while  engaged  in  the  business  of  the 
firm,  had  not  been  allowed.  On  this  point,  he  cited,  16  Johns.  16  ;  1  Atk. 
7-8 ;  3  Atk.  176  ;  Domat,  Civil  Law,  156,  158-9,  art.  9,  11,  12  ;  1  Swanst. 
466  ;  1  Pet.  383.     The  expenses  were  clearly  chargeable  to  the  firm,  but  if 


W7  SUPREME  COURT  [Jan'y 

Withers  v.  Withers. 

they  were  not,  there  was  a  subsequent  ratification  of  the  charge.  0  Cranch 
165, 160  ;  1  Ibid.  92  ;  2  Hen.  &  Munf.  544  ;  4  Ibid.  273.  The  bill  and  answer 
did  not  put  these  expenses  in  issue,  and  will  not  warrant  the  decree.  4 
Munf.  273  ;  6  Johns.  Cas.  559  ;  7  Pet.  130  ;  Harr.  Chan.  299. 

J^y,  contr&: — ^The  bill  is  for  an  account,  by  one  partner  against  another. 
The  agreement  set  out  in  the  answer  is  the  only  evidence  of  it.  He  con- 
tended, that  the  agreement  gave  no  claim  to  the  expenses.  The  appellant 
would  have  been  subject  to  expenses,  had  he  remained  in  Alexandria, 
which  would  not  have  been  a  charge  to  the  iSrm  ;  those  incurred  in  New 
York  should  be  on  the  same  footing. 

Thompson,  Justice,  delivered  the  opinion  of  the  court. — The  question  in 
relation  to  the  expenses  of  the  appellants  in  New  York  beings  the  only  one 
now  in  controversy  between  the  parties,  it  is  unnecessary  to  notice  the  pro- 
^,  ,  ceedings  in  any  other  respect.  *The  rule  laid  down  by  the  court  in 
■I  their  direction  to  the  commissioner,  we  think  was  entirely  correct. 
The  articles  of  copartnership  are  not  in  the  record.  But  the  allegation 
in  the  bill,  and  the  admission  in  the  answer,  touching  the  agreement  between 
the  parties,  in  relation  to  their  expenses,  do  not  materially  differ.  The  bill 
alleges  that  each  party  was  to  pay  his  own  individual  expenses.  The  answer 
to  this  allegation  is,  that  although  it  was  stipulated  in  the  articles  of  copart- 
nership that  each  party  was  to  pay  his  own  individual  expenses,  yet  the  same 
was  meant  and  intended  to  apply  when  the  parties  were  at  home,  and  not 
travelling  on  the  business  of  the  concern.  This  was  substantially  the  con- 
struction adopted  by  the  court  below,  and  which  we  think  is  the  fair  and 
reasonable  interpretation  of  the  argument,  even  standing  alone  upon  the 
complainant's  own  statement.  It  was  manifestly  intended  to  apply  to  pri- 
vate or  family  expenses,  not  connected  with  the  business  of  the  partnership. 
But  it  would  be  an  unjust  and  forced  construction  of  the  stipulation,  to 
extend  it  to  extra  expenses,  incurred  when  abroad  on  the  business  of  the 
partnership.  The  stipulation  in  the  memorandum  of  the  13th  of  December 
1819,  upon  the  dissolution  of  the  partnership,  does  not  embrace  this  item 
of  expenses.  The  defendant,  Reuben  Withers,  covenants  to  render  a  full, 
true  and  just  account  to  the  firm,  of  all  his  purchases  and  transactions  in 
New  York,  as  a  member  of,  or  for  and  on  account  of,  the  said  firm  ;  and  to 
be  liable  for  all  debts  or  engagements  which  he  may  have  entered  into  (if 
any),  on  account  of  said  house,  and  for  which  the  said  firm  may  not  have 
received  full  benefit  and  advantage.  The  disbursements  of  the  defendant 
for  his  personal  expenses  cannot,  with  any  propriety,  be  considered  a  debt 
or  engagement,  within  the  meaning  of  this  stipulation.  It  was  obviously 
intended  to  protect  the  complainant  from  all  liability  for  any  outstanding 
claims  for  goods  purchased  in  New  York,  and  for  which  the  firm  had  not 
received  the  full  benefit  and  advantage. 

The  cause  was  afterwards  referred  back  to  the  commissioner,  to  reform 
his  report  touching  these  expenses,  according  to  the  rule  laid  down  by  the 
court,  vis.,  to  allow  the  defendant  his  reasonable  travelling  expenses  to  and 
from  New  York,  and  the  necessary  difference  between  the  expense  of  living 
at  New  York  and  at  Alexandria.  Upon  the  coming  in  of  the  commissioner^H 
*35dl  *^^P^^>  ^^  exception  was  filed,  hut  overruled  by  the  court,  and  a  final 
-*  decree  entered  against  the  defendant.     The  exception  taken  to  th< 
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report  was  in  these  wordH  :  ''  The  defendant  excepts  to  this  report,  because 
it  is  contrary  to  evidence,  and  for  other  reasons,  to  be  stated  more  particu- 
larly at  the  hearing/' 

The  record  only  states  generally  that  the  exception  was  overruled.  This 
does  not  warrant  the  conclusion  that  it  was  overruled  for  defect  or  insuffi- 
ciency in  point  of  form.  For  if  this  had  been  the  ground  of  objection,  it 
might  have  been,  and  doubtless  would  have  been,  amended.  The  latter 
branch  of  the  exception  may  be  objectionable.  But  the  exception  that  the 
report  was  contrary  to  evidence,  is  good  in  point  of  form  ;  and  we  must  pre- 
sume that  the  court  overruled  it  upon  the  merits,  or,  in  other  words,  decided 
that  the  report  was  not  contrary  to  the  evidence  ;  and  in  this  we  think  the 
court  erred. 

The  commissioner,  in  his  first  report,  had  allowed  the  defendant,  for  his 
expenses  in  New  Tork,  $1756,  because  the  charges  were  entered  in  the  books 
of  the  company,  of  which  entries  all  the  parties  were  considered  by  him  as 
having  full  knowledge.  This  undoubtedly  is  the  primd  facie  presumption  ; 
and  if  the  complainant  knew  of  the  entries,  and  made  no  objection,  his  assent 
to  their  allowance  would  fairly  be  presumed.  But  the  evidence  in  the  cause 
18  sufficient  to  rebut  this  presumption.  John  Washington,  who  was  a  clerk 
employed  by  the  firm,  swears,  that  he  was  intimately  acquainted  with  the 
concerns  of  the  copartnership,  and  with  their  mode  of  transacting  businens. 
That  John  Withers  attended  mostly  to  what  is  called  the  out-door  business, 
and  did  not  attend  to  the  books  of  the  firm.  That  he  has  good  reason  to 
believe,  and  does  verily  believe,  that  he  was  entirely  ignorant  of  the  state  of 
the  books  between  himself  and  copartner.  That  he  never  attended  to  or 
examined  the  books.  That  on  his  showing  him  an  entry  of  $900,  on  account 
of  those  expenses,  he  said  they  were  incorrect,  and  contrary  to  their  agree- 
ment :  and  before  the  dissolution  of  the  partnership,  he  objected  to  all  the 
defendant's  charges  for  expenses.  This,  so  far  as  negative  evidence  can  go, 
shows  that  the  complainant  was  ignorant  of  the  entries  in  the  books,  and 
ought  not  to  be  concluded  by  them. 

*The  commissioner,  in  his  last  report,  has  estimated  the  defend-  r^^/.^ 
ant's  expenses  in  New  York  at  one  dollar  per  day  ;  whereas,  the  pos-  ^ 
itive  proof,  by  the  testimony  of  Gordon  Miller,  is,  not  only  that  the  cus- 
tomary charge  for  board  at  the  house  where  the  defendant  boarded  was 
$10.87  per  week,  but  that  the  defendant  actually  paid  that  sum,  exclusive 
of  extra  fire  at  fifty  cents  per  day.  But  there  is  no  evidence  showing  the 
time  he  had  an  extra  fire,  or  what  he  paid  therefor.  The  report,  therefore, 
cannot  be  said  to  be  against  evidence  as  to  this  item.  But  with  respect  to 
the  allowance  for  board,  the  report  is  clearly  against  the  evidence. 

The  decree  of  the  court  below  must  accordingly  be  reversed,  and  the 
cause  sent  back  with  directions  to  reform  the  report  of  the  commissioner,  so 
as  to  allow  the  defendant  at  the  rate  of  $10.87  a  week  for  his  expenses  in 
New  Tork,  instead  of  one  dollar  per  day. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Alexandria,  and  was  argued  by  counsel  :  On  considera- 
tion whereof,  it  is  considered,  ordered  and  decreed  by  this  court,  that  the 
decree  of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
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reversed,  and  that  this  cause  bo  and  the  same  is  hereby  remanded  to  the  said 
circuit  court,  with  directions  to  the  said  court  to  reform  the  report  of  the 
commissioner,  so  as  to  allow  the  defendant  at  the  rate  of  $10.87  per  week 
for  his  expenses  in  New  York,  instead  of  one  dollar  per  day. 


*361]     Bank  of  The  United  States,  PlaintiflE  in  error,  v.  Andrew  Don- 
nally, Defendant  in  error. 

Pleading. — Statute  of  limitations. — Lex  fori. 

Action  of  debt,  brought  by  the  Bank  of  the  United  States,  upon  a  promissory  note,  made  in  the 
state  of  Kentucky,  dated  the  25th  of  June  1822,  whereby,  sixty  days  after  date,  Campbell, 
Vaught  k  Co.,  as  principals,  and  David  Campbell,  Steeles  and  Donnally,  the  defendant,  as  sure- 
ties, promised  to  pay,  jointly  and  severally,  to  the  order  of  the  president,  directors  and  com- 
pany of  the  Bank  of  the  United  States,  $12,877,  negotiable  and  payable  at  the  office  of  discount 
and  deposit  of  the  said  bank,  nt  Louisville,  Kentucky,  value  received,  with  interest  thereon,  at 
the  rate  of  six  per  centum  per  annum  thereafter,  if  not  paid  at  maturity.  The  declaration  con- 
tained five  counts  ;  the  fourth  couut  stated,  that  the  principal  and  sureties  "  made  their  other  note 
in  writing,"  &c.,  and  thereby  promised,  &c.  (following  the  language  of  the  note),  and  then  pro- 
ceeded to  aver, "  that  the  said  note  in  writing,  so  as  aforesaid  made,  at  &c.,  was  and  is,  a  writ- 
ing without  seal,  stipulating  for  the  payment  of  money  ;  and  that  the  same,  by  the  law  of  Ken- 
tucky, entitled  an  act,  &c.  (reciting  the  title  and  annexing  the  enacting  clause),  is  placed  upon 
the  same  footing  with  sealed  writings,  containing  the  same  stipulations,  receiving  the  same  con- 
sideration in  all  courts  of  justice,  and  to  all  intents  and  purposes,  having  the  same  force  and 
effect  as  a  writing;  under  seal ;"  and  then  concluded  with  the  usual  assignment  of  the  breach, 
by  non-payment  of  the  note.  The  fifth  court  differed  from  the  fourth  principally  in  alleging, 
**  that  the  principals  and  sureties,  by  their  certain  writing  obligatory,  duly  executed  by  them, 
without  a  seal,  bearing  date,  &c.,  and  here  shown  to  the  court,  did  promise,  &c.;'*  and  contained 
a  like  averment  with  the  fourth,  of  the  force  and  effect  of  such  an  instrument  by  the  laws  of 
Kentucky.  The  defendant  demurred  generally  to  the  fourth  and  fifth  counts ;  and  the  district 
court  sustained  the  demurrers. 

We  are  of  opinion,  that  the  fourth  and  fifth  counts  are,  upon  general  demurrer,  good  ;  and  that 
the  judgment  of  the  court  below,  as  to  them,  was  erroneous ;  they  set  out  a  good  and  sufficient 
cause  of  action,  in  due  form  of  law ;  and  the  averment  that  the  contract  was  made  in  Kentucky, 
and  that,  by  the  laws  of  that  state,  it  has  the  force  and  effect  of  a  sealed  instrument,  does  not 
vitiate  the  general  structure  of  those  counts,  founding  a  right  of  action  on  the  note  set  forth 
thereon ;  at  most,  they  are  surplusage ;  and  if  they  do  not  add  to,  they  do  not  impair,  the  legal 
liability  of  the  defendant,  as  asserted  in  the  other  parts  of  those  counts. 

According  to  the  laws  of  Virginia,  the  defendant  had  a  right  to  plead  as  many  several  matterj, 
whether  of  law  or  fact,  as  he  should  deem  necessary  for  his  defence,  and  he  pleaded  nil  debet 
to  the  three  first  counts  of  the  declaration,  on  which  issue  was  joined ;  the  defendant  also 
pleaded  the  statutes  of  limitation  of  Virginia  to  the  other  counts.     The  court  held  the  ple.i 

»SA91  ^'  ^^^^  statute  of  Hraiiatious  a  good  bar  to  all  the  counts,  and  gave  judgment  in  favor  *of 
-I  the  defendant.  The  statute  of  limitations  of  Virginia  provides,  that  all  actions  of  debt, 
grounded  upon  any  lending  or  contract,  without  specialty,  shall  be  commenced  and  sued  within 
five  years,  next  after  the  cause  of  such  action  or  buch  suit,  and  not  after;  the  act  of  Kentucky, 
of  the  4th  of  February  1812,  provider,  "  that  all  \v^lting^  hereafter  executed,  without  a  seal 
or  seals,  stipulating  for  the  payment  of  money  or  property,  or  for  the  performance  of  any  act, 
duty  or  duties,  shall  be  placed  upon  the  same  footing  with  sealed  writings,  containing  the  like 
stipulations,  receiving  the  same  consideration  in  all  courts  of  justice,  and  to  all  intents  and 
purposes  having  the  same  force  and  effect,  and  upon  which  the  same  species  of  action  may  be 
founded,  as  if  sealed :"  Heldy  that  the  statute  of  limitations  of  Virginia,  precluded  the  plain- 
tiff*s  recovery  in  the  court  where  the  action  was  instituted ;  the  statute  pleaded  (the  statute  of 
Kentucky)  not  being  available  in  Virginia.^ 


>  g.  p.  Townsend  v.  Jemison,  9  How.  407 ;  Nash  «.  Tupper,  1  Caines  402 ;  Lincoln  v.  BatteUe,  6 
Wend.  476. 
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As  the  contract,  upon  which  the  original  snit  was  brought,  was  made  in  Kentucky,  and  was 
sought  to  be  enforced  in  the  state  of  Virginia,  the  decision  of  the  case  in  favor  of  the  defend- 
ant, upon  the  plea  of  the  statute  of  limitations  would  operate  as  a  bar  to  a  subsequent  suit 
in  the  same  state ;  but  not  necessarily  as  on  extinguishment  of  the  contract  elsewhere,  and 
especially,  in  Kentucky. 

The  general  principle  adopted  by  civilized  nations  is,  that  the  nature,  validity  and  interpreta- 
tion of  contracts,  are  to  be  governed  by  the  laws  of  the  country  where  the  contracts  are  made, 
or  are  to  be  performed ;  but  the  remedies  are  to  be  governed  by  the  laws  of  the  country  where 
the  suit  is  brought;  or  as  it  is  compendiously  expressed,  by  the  lex  fori.  No  one  will  pretend, 
that  because  an  action  of  covenant  will  lie  in  Kentucky,  on  an  unsealed  contract  made  in  that 
state,  therefore,  a  like  action  will  lie  in  another  stated  where  covenant  can  be  brought  only  on 
a  contract  under  seal. 

It  is  an  appropriate  part  of  the  remedy  which  every  state  prescribes  to  its  own  tribunals,  in  the 
same  manner  in  which  it  prescribes  the  times  witliin  which  all  suits  must  be  brought.  The 
nature,  validity  and  interpretation  of  the  contract,  may  be  admitted  to  be  the  same  in  other 
states ;  but  the  mode  by  which  the  remedy  is  to  be  pursued,  and  the  time  within  which  it  is  to 
be  brought,  may  essentially  differ ;  the  remedy,  in  Virginia,  must  be  sought  within  the  time, 
and  in  the  mode,  and  according  to  the  descriptive  character  of  the  instrument,  known  to  the 
laws  of  Virginia;  and  not  by  the  description  and  character  of  it,  piesented  in  another  state. 

An  instrument  may  be  negotiable  in  one  state,  which  yet  may  be  incapable  of  negotiability  by  the 
laws  of  another  state  ;  and  the  remedy  must  be,  in  the  courts  of  the  latter,  on  such  instrument^ 
according  to  its  own  laws. 

Ebbob  to  the  District  Court  for  tbe  Western  District  of  Virginia.  The 
plaintiffs  in  error  instituted  an  action  of  debt  in  the  court  below,  to  Novem- 
ber term  1829,  against  the  defendant,  he  being  the  only  party  to  the  instru- 
ment sued  upon,  who  was  found  within  the  jurisdiction  of  the  court. 
*The  declaration  contained  five  counts  upon  the  following  note,  exe-  r^^q^o 
cuted  by  the  defendant  and  several  others  :  ^ 

$12,877.  June  26th,  1882. 

Sixty  days  after  date,  we,  Campbell,  Vaught  &  Co.,  as  principals, 
and  David  Campbell,  and  Steele,  Donnally  &  Steeles,  as  sureties,  do 
promise  to  pay,  jointly  and  severally,  to  the  order  of  the  president,  directors 
and  company  of  the  Bank  of  the  United  States,  without  defalcation,  twelve 
thousand,  eight  hundred  and  seventy-seven  dollars,  negotiable  and  payable 
at  the  office  of  discount  and  deposit  of  the  said  bank,  at  Louisville,  Ken- 
tucky, value  received,  with  interest  thereon  at  the  rate  of  six  per  centum 
per  annum  thereafter,  if  not  paid  at  maturity. 

Campbell,  Vaught  &  Co. 

David  Campbell. 

Steele,  Donnally  &  Steeles. 

Tbe  first,  second  and  third  counts  in  the  declaration  set  out  the  note  as 
a  simple-contract  debt,  to  which  the  defendant  pleaded  nil  debety  and  the 
statute  of  limitations  of  Virginia  ;  and  the  plaintiff  filed  replications,  to 
which  the  defendant  demurred.  Judgment  in  favor  of  the  defendant  was 
entered  by  the  court  on  these  three  counts.  The  third  and  fourth  counts 
were  as  follows  : 

''And  whereas  also, the  said  Andrew  Donnally  and  Richard  Steele,  Wil- 
liam Steele,  Robert  M.  Steele  and  Adam  Steele,  partners  trading  under  the 
firm  of  Steele,  Donnally  &  Steeles,  heretofore,  to  wit,  on  the  26th  day  of 
June  1822,  and  in  the  lifetime  of  said  Adam  Steele,  Robert  Steele  and  Wil- 
liam Steele,  since  deceased,  at  Louisville,  in  the  state  of  Kentucky,  to  wit, 
%i  the  district  aforesaid,  with  one  David  Campbell,  and  the  firm  of  Camp- 
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bell,  Vaught  Sb  Co.,  made  their  other  note  in  writing ;  which  said  note, 
signed  by  the  said  firm  of  Steele,  Donnally  &  Steeles,  and  dated  the  day 
and  year  aforesaid,  is  to  the  court  here  shown,  and  thereby  promised,  jointly 
and  severally,  the  said  Campbell,  Vaught  &  Co.,  as  principals,  and  the  said 
David  Campbell  and  the  said  Steele,  Donnally  &  Steeles,  as  sureties,  sixty 
days  after  the  date  thereof,  to  pay  to  the  order  of  the  president,  directors 
and  company  of  the  Bank  of  the  United  States,  without  defalcation,  the 
sum  of  twelve  thousand,  eight  hundred  and  seventy -seven  dollars,  negotiable 
and  payable  at  the  office  of  'discount  and    deposit  of    said    bank,    at 


* 
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*Louisville,  Kentucky,  value  received,  with  interest  thereon  at  the 


rate  of  six  per  centum  per  annum  thereafter,  if  not  paid  at  maturity. 
And  plaintiffs  aver,  that  said  note  in  writing,  so  as  aforesaid  made  at  Louis- 
ville in  the  state  of  Kentucky,  and  payable  at  said  place,  was  and  is  a 
writing  without  seal,  stipulating  for  the  payment  of  money  ;  and  that  the 
same,  by  the  law  of  Kentucky,  entitled  *'  an  act  to  amend  the  law  of  pro- 
ceedings in  civil  cases,  approved  February  4th,  1812"  (an  extract  from 
which  said  law,  dulv  authenticated  under  the  seal  of  the  said  state  of  Ken- 
tucky,  and  duly  certified,  is  to  the  court  here  shown),  is  placed  upon  the 
same  footing  with  sealed  writings  containing  the  like  stipulations,  receiving 
the  same  consideration  in  all  courts  of  jiistice,  and  to  all  intents  and  pur- 
poses, having  the  same  force  and  effect,  as  a  writing  under  seal.  And 
although  said  sum  of  money,  in  said  last-mentioned  note  specified,  has  long 
been  due  and  payable,  according  to  the  terms  of  said  note,  yet  the  said 
Andrew  Donnally,  Richard  Steele,  Robert  M.  Steele,  Adam  Steele  and  Wil- 
liam Steele,  in  the  lifetime  of  said  Robert  M.,  Adam,  and  William  Steele, 
and  the  said  Donnally  and  Richard  Steele,  since  the  death  of  said  Robert  M., 
William  and  Adam  Steele,  have  not,  nor  has  either  of  them,  nor  has  the  said 
David  Campbell,  or  the  said  firm  of  Campbell,  Vaught  &  Co.,  or  either  of 
them,  paid  unto  said  plaintiffs  said  last-mentioned  sum  of  twelve  thousand, 
eight  hundred  and  seventy-seven  dollars,  or  any  part  thereof,  but  to  pay  the 
same,  or  any  part  thereof,  to  said  plainr.itf,  the  said  firm  of  Steele,  Donnalh'  & 
Steeles,  in  the  life  of  the  said  deceased  partners,  and  the  said  David  Camp- 
bell, and  Campbell,  Vaught  &  Co.,  refused,  and  the  said  defendant  and 
Richard  Steele,  surviving  partners  of  the  late  firm  of  Steele,  Donnally  & 
Steeles,  still  refuse.  By  reason  whereof,  an  action  hath  accrued  to  said, 
plaintiffs  to  demand  and  have  of  and  from  said  defendant  said  last  men- 
tioned sum  of  twelve  thousand,  eight  hundred  and  seventy-seven  dollars, 
other  parcel  of  said  sum  of  money  above  demanded. 

"  And  for  that  whereas,  afterwards  to  wit,  on  the  2eth  day  of  June,  in 
the  year  1822,  at  Louisville,  in  the  state  of  Kentucky,  to  wit,  at  Clarksburg, 
in  this  district,  the  aforesaid  Campbell,  Vaught  A  Co.,  as  principals,  and  the 
aforesaid  David  Campbell  and  Richard  Steele,  Andrew  Donnally,  Adam 
^  ,  Steele,  *Robert  M.  Steele  and  William  Steele,  as  sureties,  the  said 
J  Richard,  Andrew,  Adam,  Robert  and  William,  acting  under  the  firm 
and  style  of  Steele,  Donnally  &  Steeles,  by  their  certain  writing  obligatory, 
duly  executed  by  them,  without  a  seal,  bearing  date  the  same  day,  and  here 
shown  to  the  court,  did  promise  and  bind  themselves,  jointly  and  severally, 
to  pay  the  plaintiffs,  without  defalcation,  another  sum  of  twelve  thousand, 
eight  hundred  and  seventy-seven  dollars,  negotiable  and  payable  at  the 
office  of  discount  and  deposit  of  the  said  plaintiffs,  at  the  aforesaid  town  of 
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Louisyilley  in  Kentucky,  with  interest  thereon  at  the  rate  of  six  per  centum 
per  annum  thereafter,  if  not  paid  at  maturity.  And  the  said  plaintiffs  in 
fact  say,  that  though  the  said  last-mentioned  sum  of  money,  when  due  and 
payable,  according  to  the  tenor  and  effect  of  said  writing,  to  wit,  on  the 
28th  day  of  August  1822,  at  the  office  of  discount  and  deposit  aforesaid, 
was  duly  demanded,  the  same  was  not  paid  by  the  said  Campbell,  Vaught 
&  Co.,  David  Campbell,  and  Steele,  Donnally  &  Steeles,  or  by  any  or  either 
of  them,  nor  have  the  said  Compbell,  Vaught  &  Co.,  David  Campbell,  and 
Steele,  Donnally  &  Steeles,  or  any  or  either  of  them,  at  any  time,  paid  the 
same,  or  any  part  thereof,  but  the  same  to  pay,  they,  and  each  of  them, 
though  often  requested,  have  altogether  failed  and  refused,  and  still  do 
refuse  ;  and  the  said  plaintiffs  further  in  fact  say,  that  the  said  writing  was 
duly  made  and  payable  at  the  aforesaid  town  of  Louisville,  a  place  within 
the  commonwealth  of  Kentucky,  and  subject  to  laws  thereof  ;  and  that  the 
same  writing,  executed  without  a  seal,  was,  at  the  time  of  its  execution,  and 
ever  has  been,  and  is  now,  by  the  laws  of  the  said  commonwealth  of  Ken- 
tucky, then  and  still  in  force,  upon  the  same  footing  with  a  sealed  instru- 
ment containing  like  stipulations,  entitled  to  the  same  consideration  in  all 
courts  of  justice,  and  having,  to  all  intents  and  purposes,  the  same  force  and 
effect  as  it  would  if  sealed.  By  reason  thereof,  the  plaintiffs  are  entitled 
to  demand  and  recover  of  the  said  Andrew  Donnally,  one  of  the  said  oblig- 
ors in  the. said  writing,  the  aforesaid  sum  of  twelve  thousand,  eight  hun- 
dred and  seventy-seven  dollars,  with  interest  as  aforesaid,  other  parcel  of 
the  debt  above  demanded." 

To  the  fourth  and  fifth  counts,  demurrers  were  filed  by  the  defendant, 
and  there  was  a  joinder  in  demurrer.  The  district  *court  gave  judg-  r^gg/. 
ment  if  favor  of  the  demurrers.  The  defendant  also  pleaded  to  these  *• 
counts,  nil  debet  and  the  statute  of  limitations  of  Virginia.  The  plain- 
tiffs demurred  to  the  plea  of  the  statute  of  limitations  of  Virginia,  and  to 
the  plea  of  nil  debet  to  the  fourth  count,  and  joined  issue  on  the  plea  of  nil 
debet. 

The  statute  of  limitations  of  Kentucky,  referred  to  in  the  fourth  and 
fifth  counts,  was  passed  February  4th,  1812,  and  is  as  follows  : 

'*  An  act  to  amend  the  law  of  proceedings  in  civil  cases.  Approved, 
Feb.  4th,  1812. 

"  §  8.  Be  it  further  enacted  by  the  authority  aforesaid,  that  all  writings 
hereafter  executed,  without  a  seal  or  seals,  stipulating  for  the  payment  of 
money  or  property,  or  for  the  performance  of  any  act,  duty  or  duties,  shall 
be  placed  upon  the  same  footing  with  sealed  writings  containing  the  like 
stipulations,  receiving  the  same  consideration  in  all  courts  of  justice,  and 
to  all  intents  and  purposes  having  the  same  force  and  effect,  and  upon  which 
the  same  species  of  action  may  be  found  as  if  sealed." 

The  district  court  held  the  plea  of  the  statute  of  limitations  of  Virginia 
a  bar  to  all  the  counts,  and  gave  judgment  on  all  the  demurrers,  for  the 
defendant,  with  the  general  conclusion  that  the  plaintiffs  take  nothing  by 
their  bill,  Ac.     The  plaintiffs  prosecuted  the  writ  of  error. 

The  case  was  argued  by  Hardin  and  Sergeant^  for  the  plaintiff  in  error ; 
and  by  Moing  and  Binney^  for  the  defendant. 
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Hardin^  for  the  plaintiff  in  error,  argued,  that  the  whole  of  the  case 
depended  upon  the  question,  can  the  statute  of  limitations  of  Virginia  be 
pleaded  to  the  note  sued  on,  referred  to  in  the  fourth  and  fifth  counts.  The 
statute  of  Virginia  only  applies  to  simple -contract  debts,  and  not  to  debts 
secured  by  specialty  ;  and  the  only  question  to  be  decided  is — is  the  writing 
a  specialty  or  not  ? 

To  enable  the  court  correctly  to  settle  this  point,  further  facts  in  the 
cause  are  to  be  considered.  The  note  was  executed  at,  and  made  payable 
„j  ,  in,  Louisville,  in  the  state  of  *Kentucky.  The  place  where  a  note  is 
-I  made  payable,  forms  a  part  of  the  contract :  4  Litt.  226.  A  note, 
not  under  seal,  is  made  a  specialty  in  Kentucky,  4  Litt.  Laws  305  ;  and 
also  by  the  decisions  of  the  court  of  appeals  of  Kentucky  :  2  A.  K.  Marsh. 
568,  and  3  Ibid.  284.  In  those  cases,  it  is  expressly  decided,  that,  since  that 
statute  of  Kentucky,  a  note  executed  in  that  state,  not  under  seal,  is  a  spec- 
ialty, to  all  intents  and  purposes.  4  Griffith's  Law  Register  1135,  note. 
1.  The  law  of  the  place  where  the  contract  is  made,  is  to  form  a  part  of  the 
contract :  2  Bibb  208. 

It  is  admitted,  that  the  lex  fori  is  to  govern  as  to  the  remedy.  That  the 
statute  of  limitations  of  Virginia  is  the  statute  to  be  pleaded,  and  not  that 
of  Kentucky,  is  also  admitted  ;  but  still,  it  is  equally  clear,  that  the  statute 
of  Virginia  does  not  apply  to  a  specialty  ;  that  the  note  sued  on  was  a  spec- 
ialty in  the  state  where  it  was  executed  and  made  payable,  is  certain,  because 
the  same  is  so  enacted  by  the  legislature,  in  1811,  which  statute  has  remained 
in  full  force  ever  since,  and  was  so  expounded  by  the  court  of  appeals  of 
that  state.  Whatever  forms  a  part  of  the  contract,  remains  so,  and  cannot 
be  altered  or  changed  by  a  mere  change  of  place  as  to  the  remedy  sought. 
This  principle  is  frequently  illustrated  by  the  incident  of  interest,  which  is 
always  regulated  by  the  place  where  the  contract  is  made  and  made  pay- 
able, and  not  the  place  where  it  is  attempted  to  be  enforced. 

For  the  defendanty  it  was  contended,  that  the  demurrers  will  be  sus- 
tained, if  the  instrument  in  the  declaration  is  not  a  specialty.  The  note  is 
not  a  specialty  in  its  form,  and  whatever  effect  the  act  of  Kentucky  may 
have  upon  it  in  that  state,  it  does  not  operate  in  the  same  manner  elsewhere. 
That  act  does  not  declare  the  instrument  a  specialty  ;  which  is  a  writing 
obligatory,  without  a  seal.  But  the  plea  of  nil  debet  is  itself  an  admission 
that  it  is  not  a  writing  obligatory.  Nil  debet  cannot  be  pleaded  to  such  a 
writing  ;  the  proper  plea  to  a  writing  obligatory  is  non  est  factum. 

The  action  is  brought  in  Virginia,  and  the  statute  of  limitations  of  that 

♦sfifil  ®^^^®>  *°^  ^^^  ^^^^  ^^  ^^®  state  of  Kentucky,  applies.  *In  Virginia, 
^  it  is  a  simple-contract  debt,  and  it  is  even  so  in  Kentucky  ;  although, 
by  the  law  of  1812,  in  the  courts  of  justice  of  that  state,  "  it  has,  to  all  in- 
tents and  purposes,  the  same  effect  as  sealed  instruments."  It  is  not  made, 
by  this  law,  a  sealed  instrument ;  and  when  a  recovery  is  sought  out  oT 
the  jurisdiction  of  the  court  of  Kentucky,  the  law  of  the  remedy  must  bo  th; 
law  of  the  place  where  the  suit  has  been  instituted. 

The  law  of  Kentucky  addresses  itself  to  the  courts  of  that  state  only. 
There,  the  instrument  has  all  the  effects  of  a  specialty,  importing  considera- 
tion, having  priority,  Ac.  The  cases  cited  by  the  counsel  of  the  plaintiffs  in 
error,  prove  no  more,  than  that  the  courts  of  Kentucky  follow  the  law  ot 
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that  state.  These  cases  cao  have  no  influence  on  the'  question,  whether  a 
court  in  Virginia  is  to  follow  the  law  of  Virginia,  or  that  of  Kentucky. 
Story's  Conflict  of  Laws  219,  222  ;  3  Johns.  267  ;  1  Ibid.  140  ;  2  Mass.  80  ; 

5  Johns.  239  ;  14  Ibid.  340 ;  4  Cow.  608  ;  1 11.  Bl.  135  ;  3  Price  250  ;  7  Cranch 
481  ;  Jones  v.  HooJc^  2  Rand.  303  ;  2  Ves.  540. 

Sergeant,  in  reply,  urged  upon  the  court  the  propriety  of  leaving  to  the 
plaintiffs  in  error  their  remedy  on  the  note,  should  a  suit  be  brought  upon  it 
in  the  state  of  Kentucky,  or  elsewhere.  If  the  court  should  consider  the 
limitation  law  of  Virginia  as  governing  the  case,  they  would  apply  that  law, 
by  their  judgment,  to  the  remedy  which  had  been  sought  by  this  suit  in 
Virginia,  and  not  give  such  a  judgment  as  would  impair  the  plaintiff's 
right  elsewhere. 

Upon  the  questions  in  the  case,  Mr.  Sergeant  cited,  5  Johns.  239  ;  3  Gill 

6  Johns.  245  ;  Story's  Conflict  of  Laws  475.  He  contended,  that  the  sole 
ground  of  the  cases  cited  for  the  defendant,  was  the  effect  of  the  statute  of 
limitations  upon  the  remedy.  They  do  not  decide  that  the  right  to  the  debt 
is  destroyed  by  the  lapse  of  time. 

Stobt,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  the  district  court  for  the  western  district  of  Virginia.  The  original 
suit  was  an  action  of  debt,  brought  by  the  Bank  *of  the  United  States,  r^«^,. 
upon  a  promissory  note,  dated  the  26th  of  .June  1822,  whereby,  sixty  ^ 
days  after  date,  Campbell,  Vaught  &  Co.,  as  principals,  and  David  Campbell, 
and  Steele,  Donnally  (the  defendant)  &  Steeles,  as  sureties,  promised  to  pay, 
jointly  and  severally,  to  the  order  of  the  president,  directors  and  company  of 
the  Bank  of  the  United  States,  $12,877,  negotiable  and  payable  at  the  oflice 
of  discount  and  deposit  of  the  said  bank,  at  Louisville,  Kentucky,  value 
received,  with  interest  thereon,  at  the  rate  of  six  per  centum  per  annum 
thereafter,  if  not  paid  at  maturity.  The  declaration  contained  five  counts, 
upon  the  first  three  of  which  it  is  unnecessary  to  say  anything,  as  the  judg- 
ment thereon  is  not  now  in  controversy.  The  fourth  count  stated,  that  the 
principal  and  sureties  "made  their  other  note  in  writing,"  Ac,  and  thereby 
promised,  Ac.  (following  the  language  of  the  note),  and  then  proceeded  to 
aver,  'Hhat  the  said  note  in  writing,  so  as  aforesaid  made,  at,  &c.,  was,  and 
is  a  writing  without  seal,  stipulating  for  the  payment  of  money  ;  and  that 
the  same,  by  the  law  of  Kentucky  entitled  an  act,  &c.  (reciting  the  title  and 
annexing  the  enacting  clause),  is  placed  upon  the  same  footing  with  sealed 
writings  containing  the  same  stipulations,  receiving  the  same  consideration 
in  all  courts  of  justice,  and  to  all  intents  and  purposes  having  tiie  same  force 
and  effect  as  a  writing  under  seal ;"  and  then  concluded,  with  the  usual 
assignment  of  the  breach,  by  non-payment  of  the  note.  The  fifth  court  dif- 
ferred  from  the  fourth,  principally,  in  alleging  that  '*  the  principals  and 
sureties,  by  their  certain  writing  obligator}',  duly  executed  by  them  without 
a  seal,  bearing  date,  Ac,  and  here  shown  to  the  court,  did  promise,  &c.  ;" 
and  contained  a  like  averment  with  the  fourth,  of  the  force  and  effect  of 
such  an  instrument,  by  the  laws  of  Kentucky.  The  defendant,  having  a  right, 
according  to  the  laws  of  Virginia,  to  plead  as  many  several  matters,  whether 
of  law  or  fact,  as  he  should  deem  necessary  for  his  defence,  pleaded  nil  debet 
to  the  first  threo  counts  of  the  declaration  (on  which  issue  was  joined),  and 
the  statute  of  limitations  of  Virginia  to  the  same  counts  ;  to  which  there  was 
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a  special  replication,  and  a  demurrer  to  that  replication  and  joinder  in  demur- 
rer. To  the  fourth  and  fifth  counts,  the  defendant  demurred  generally,  and 
there  was  a  joinder  in  demurrer.  He  *also  pleaded  to  the  same  counts 
-I  nil  debety  and  the  statute  of  limitations  of  Virginia.  The  plaintiffs 
demurred  to  the  plea  of  the  statute  of  limitations  to  these  latter  counts,  and 
also  to  the  plea  of  nil  debet  to  the  fourth  count,  and  joined  issue  on  the  plea 
of  nil  debet  to  the  fifth  count.  The  court  held  the  plea  of  the  statute  of 
limitations  a  good  bar  to  all  the  counts,  and  accordingly  gave  judgment 
upon  all  the  demurrers,  in  favor  of  the  defendant,  with  the  general  conclu- 
sion, that  the  plaintiffs  take  nothing  by  their  bill.  The  present  writ  of  error 
is  brought  to  revise  this  judgment. 

As  the  contract,  upon  which  the  original  suit  was  brought,  was  made  in 
Kentucky,  and  is  sought  to  be  enforced  in  the  state  of  Virginia,  the  decision 
of  the  case  in  favor  of  the  defendant,  upon  the  plea  of  the  statute  of  limita- 
tions, will  operate  as  a  bar  to  a  subsequent  suit  in  the  same  state  ;  but  not 
necessarily  as  an  extinguishment  of  the  contract  elsewhere,  and  especially  in 
Kentucky.  But  a  general  judgment  in  favor  of  the  defendant,  upon  his 
demurrer  to  the  declaration  (it  is  supposed)  may,  as  a  judgment  upon  the 
merits  of  the  claim,  have  a  very  different  operation,  as  a  res  judicata  or  final 
judgment.  Hence,  there  arises  a  very  important  consideration,  as  to  the 
correctness  of  the  judgment  upon  that  demurrer.  It  has  accordingly  been 
argued  at  large,  by  the  counsel  for  the  bank,  as  vital  to  the  rights,  as  well 
as  to  the  remedies  of  the  bank  in  other  states.  We  are  of  opinion,  that  the 
fourth  and  fifth  counts  are,  upon  general  demurrer,  good  ;  and  that  the 
judgment  of  the  court  below,  as  to  them,  was  erroneous.  They  set  out  a 
good  and  sufficient  cause  of  action,  in  due  form  of  law ;  and  the  averments, 
that  the  contract  was  made  in  Kentucky,  and  that,  by  the  laws  of  that  state, 
it  has  the  force  and  effect  of  a  sealed  instrument,  do  not  vitiate  the  general 
structure  of  those  counts,  founding  a  right  of  action  on  the  note  set  forth 
thereon.  At  most,  they  are  but  surplusage  ;  and  if  they  do  not  add  to,  they 
do  not  impair,  the  legal  liability  of  the  defendant,  as  asserted  in  the  other 
parts  of  those  counts. 

The  other  point,  growing  out  of  the  statute  of  limitations,  pleaded  to  the 
fourth  and  fifth  counts  (for  as  to  the  first  three  counts  it  is  conceded  to  be 
a  good  bar),  involves  questions  of  a  very  different  character,  as  to  the  opera- 
tion and  effect  of  a  conflict  of  laws  in  cases  governed  by  the  lex  loci.  The 
^  -  statute  of  *limitations  of  Virginia  provides,  that "  all  actions  of  debt, 
J  grounded  upon  any  lending  or  contract  without  specialty,"  shall  be 
commenced  and  sued  within  five  years  next  after  the  cause  of  such  action  or 
suit,  and  not  after.  This  being  the  language  of  the  act,  and  confessedly 
governing  the  remedy  in  the  courts  of  Virginia,  the  bar  of  five  years  must 
apply  to  all  cases  of  contract,  which  are  without  specialty,  or,  in  other 
words,  are  not  founded  on  some  instrument  acknowledged  as  a  specialty  by 
the  law  of  that  state.  The  common  law  being  adopted  in  Virginia,  and  the 
word  "specialty"  being  a  term  of  art  of  that  law,  we  are  led  to  the  con- 
sideration, whether  the  present  note  is  deemed,  in  the  common  law,  to  bo  a 
specialty.  And  certainly  it  is  not  so  deemed.  It  is  not  a  sealed  contract, 
nor  does  it  falJ  under  any  other  description  of  instruments  or  contracts  or 
acts  known  in  the  common  law  as  specialties.  The  argument  does  not  deny 
this  conclusion  ;  but  it  endeavors  to  escape  from  its  force,  by  affirming,  that 
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the  note  is  a  specialty  according  to  the  laws  of  Kentuck}' ;  and  if  so,  that 
this  constitutes  a  part  of  its  nature  and  obligation  ;  and  it  ought,  every- 
where else,  upon  principles  of  international  jurisprudence,  to  be  deemed  of 
the  like  validity  and  effect. 

The  act  of  Kentucky  of  the  4th  of  February  1812,  provides,  "that  aB 
writings  hereafter  executed,  without  a  seal  or  seals,  stipulating  for  the  pay- 
ment of  money  or  property,  or  for  the  performance  of  any  act,  duty  or 
duties,  shall  be  placed  upon  the  same  footing  with  sealed  writings  contain- 
ing the  like  stipulations,  receiving  the  same  consideration  in  all  courts  of 
justice,  and  to  all  intents  and  purposes,  having  the  same  force  and  effect, 
and  upon  which  the  same  species  of  action  may  be  founded,  as  if  sealed." 
Now,  it  is  observable,  that  this  statute  does  not,  in  terms,  declare,  that  such 
writings  shall  be  deemed  specialties ;  nor  does  it  say,  that  they  shall  be 
deemed  sealed  instruments.  All  that  it  affirms  is,  that  they  shall  be  put 
upon  the  same  footing  as  sealed  instruments,  and  have  the  same  considera- 
tion, force,  effect  and  remedy  as  sealed  instruments.  So  that  it  is  perfectly 
consistent  with  the  whole  scope  and  object  of  the  act,  to  give  them  the  same 
dignity  and  obligation  as  specialties,  without  intending  to  make  them  such. 
A  state  legislature  may  certainly  provide,  that  the  same  remedy  shall  be  had 
on  a  promissory  note,  as  on  a  bond  or  sealed  ^instrument ;  but  it  will  .-^^^f^ 
not  thereby  make  the  note  a  bond  or  sealed  instrument.  It  may  •- 
declare,  that  its  obligation  and  force  shall  be  the  same  as  if  it  ^vere  sealed  ; 
but  that  will  still  leave  it  an  unsealed  contract. (a) 

But  whatever  may  be  the  legislation  of  a  state,  as  to  the  obligation  or 
remedy  on  contracts,  its  acts  can  have  no  binding  authority  beyond  its  own 
territorial  jurisdiction.  Whatever  authority  they  have  in  other  states, 
depends  upon  principles  of  international  comity,  and  a  sense  of  justice. 
The  general  principle  adopted  by  civilized  nations  is,  that  the  nature,  valid- 
ity and  interpretation  of  contracts,  are  to  be  governed  by  the  law  of  the 
country  where  the  contracts  are  made,  or  are  to  be  performed  ;  but  the  rem- 
edies are  to  be  governed  by  the  laws  of  the  country  where  the  suit  is  brought; 
or,  as  it  is  compendiously  expressed,  by  the  lex  fori.  No  one  will  pretend, 
that  because  an  action  of  covenant  will  He  in  Kentucky,  on  an  unsealed  con- 
tract made  in  that  state,  therefore,  a  like  action  will  lie  in  another  state, 
where  covenant  can  be  brought  only  on  a  contract  under  seal.  It  is  au 
appropriate  part  of  the  remedy,  which  every  state  prescribes  to  its  own 
tribunals,  in  the  same  manner  in  which  it  prescribes  the  times  within  which 
all  suits  must  be  brought.  The  nature,  validity  and  interpretation  of  the 
contract  may  be  admitted  to  be  the  same  in  both  states  ;  but  the  mode  by 
which  the  remedy  is  to  be  pursued,  and  the  time  within  which  it  is  to  be 
brought,  may  essentially  differ.  The  remedy,  in  Virginia,  must  bo  sought 
within  the  time,  and  in  the  mode,  and  according  to  the  descriptive  charac- 
ter of  the  instrument,  known  to  the  laws  of  Virginia,  and  not  by  the  descrip- 
tion and  character  of  it,  prescribed  in  another  state.  An  instrument  may 
be  negotiable  in  one  state,  which  may  be  incapable  of  negotiability  by  the 
laws  of  another  state  ;  and  the  remedy  must  be  in  the  courts  of  the  latter, 
on  such  instrument,  according  to  its  own  laws. 

(a)  See  4  Griffith's  Law  Register  1186,  note;  cases  in  Kentucky  on  thid  pohit,  1 
A.  K.  Marsh.  007. 
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If,  then,  it  were  admitted,  that  the  promiBsory  note  now  in  controversy 
were  a  specialty,  by  the  laws  of  Kentucky,  still  it  would  not  help  the  case, 
unless  it  were  also  a  specialty,  and  recognized  as  such,  by  the  laws  of  Yir- 
,ij  ,  ginia  ;  for  the  laws  of  the  *latter  must  govern  as  to  the  limitation  of 
J  suits  in  its  own  courts,  and  as  to  the  interpretation  of  the  meaning 
of  the  words  used  in  its  own  statutes. 

It  may  be  added,  that  neither  the  fourth  count,  nor  the  fifth  count  of 
this  declaration,  aver  the  note  to  be  a  specialty  ;  nor  does  either  assert  it  to 
be  a  sealed  writing  ;  but  the  contrary.  So  that  the  court  are  called  upon 
to  make  an  intendment  as  to  the  operation  of  a  foreign  law,  which,  if  essen- 
tial to  the  case,  should  have  been  directly  stated,  and  not  left  to  mere 
inference. 

The.  case,  however,  is  not  without  authority,  even  if  it  were  not  clear 
upon  principle.  In  Warren  v.  Lynch^  6  Johns.  239,  where  a  promissory 
note  was  made  in  Virginia,  payable  in  New  York,  and  the  maker  signed  it 
with  a  scroll,  which,  in  Virginia,  is  deemed  to  be  a  seal ;  on  a  suit  in  New 
York,  it  was  held  to  be  an  unsealed  instrument  (the  laws  of  New  York 
recognising  no  instrument  as  sealed,  unless  such  as  are  with  a  wax  or  wafer 
seal),  and  therefore,  that  the  proper  form  of  action  was  as^impaity  an<l  not 
debt.  In  Andrews  v.  Herriot,  4  Cow.  508,  it  was  hold,  that  an  action  of 
covenant  will  not  lie  in  New  York,  on  a  contract  to  be  performed  in  Penn- 
sylvania, where  there  was  a  scroll  instead  of  a  seal,  in  the  loctia  aigiUi ; 
although,  by  the  law  of  Pennsylvania,  a  scroll  is  deemed  a  seal.  In  TVas/ier 
V.  Everhart,  3  Gill  &  Johns.  234,  it  was  held,  that  in  case  of  a  single  bill 
made  in  Virginia  (where  it  is  not  deemed  a  specialty),  sued  in  Maryland,  an 
action  of  assumpsit  is  not  maintainable  as  upon  a  simple  contract,  but  muKt 
be  debt ;  because,  in  Maryland,  such  single  bill  is  deemed  a  specialty.  The 
doctrine  of  these  cases  seems  directly  in  point ;  and  a  very  close  analogy 
may  be  found  in  the  case  of  Jones  v.  Hookas  Administrator^  2  Rand.  303, 
where  the  court  of  appeals  of  Virginia  held,  in  an  action  of  debt,  upon  a 
judgment  of  North  Carolina,  brought  in  Virginia,  that  the  statute  of  limita- 
tions of  North  Carolina  was  no  bar,  but  that  of  Virginia,  if  applicable, 
governed  the  remedy. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  upon  the  demurrer 
by  the  defendant,  to  the  fourth  and  fifth  counts,  ought  to  be  reversed  ;  and 
that  in  all  other  respects,  it  ought  to  be  affirmed.  But  as  the  plea  of  the 
statute  of  limitations  is  a  good  bar  to  all  the  counts,  the  judgment  of  the 
^  ,  court  below,  that  *the  plaintiffs  take  nothing  by  their  writ,  is  right, 
-'  and  ought  to  be  affirmed,  with  costs. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
district  court  of  the  United  Stat(;s  for  the  western  district  of  Virginia,  and 
was  argued  by  counsel :  On  consideration  whereof,  it  is  considered  by  the 
court  here,  that  the  judgment  of  the  district  court  of  the  western  district  of 
Virginia  is  erroneous  in  this,  that  upon  the  demurrer  of  the  said  Donnally, 
to  the  said  fourth  and  fifth  counts  in  the  said  declaration,  the  judgment 
ought  not  to  have  been  as  is  set  forth  in  the  record,  but  ought  to  have  been, 
that  the  fourth  and  fifth  counts  aforesaid  arc  good  and  sufficient  in  law,  to 
have  and  maintain  the  action  aforesaid,  of  the  plaintiffs  aforesaid,  for  the 
matters  contained  therein  ;  and  it  is  further  considered  by  the  court  here, 
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that  the  special  pleas  pleaded  by  the  said  Donnally,  of  the  statute  of  limita- 
tions, to  the  first,  second  and  third  counts  of  the  said  declaration,  are  good 
and  sufficient  in  law,  to  preclude  the  said  plaintiffs  from  having  and  main- 
taining their  action  aforesaid  thereon,  notwithstanding  the  matters  set  up 
by  th6  said  plaintiffs,  in  their  replication  to  the  said  special  pleas  ;  and  it  is 
further  considered  by  the  court  here,  that  the  special  pleas  pleaded  by  the 
said  Donnally,  to  the  said  fourth  and  fifth  counts  of  the  declaration  aforv 
said,  of  the  statute  of  limitations,  and  also  of  7iU  debety  to  the  said  fifth  count, 
are  good  and  sufiicient  in  law,  to  preclude  the  said  plaintiffs  from  having 
and  maintaining  their  action  aforesaid,  against  the  said  Donnally.  And 
therefore,  inasmuch  as  it  appears  to  the  court  here,  that,  upon  the  whole 
record,  the  pleas  aforesaid,  so  as  aforesaid  pleaded  by  the  said  Donnally, 
and  adjudged  in  his  favor  are,  in  law,  a  good  and  sufficient  bar  to  the  action 
aforesaid,  upon  all  the  counts  contained  in  the  declaration  aforesaid,  not- 
withstanding the  fourth  and  fifth  counts  thereof  are  otherwise  good  and 
sufiicient  in  law ;  it  is,  therefore,  considered  by  the  court  here,  that  the 
judgment  aforesaid  of  the  district  court  of  the  western  district  of  Virginia, 
that  the  said  plaintiffs  take  nothing  by  their  bill  aforesaid,  be  and  the  same 
is  hereby,  for  this  cause,  affirmed,  with  costs. 


*TJnitkd  States,  Plaintiffs  in  error,  v.  Walter  Jones,  Adminis*    [*3T5 

trator  of  Benjamin  G.  Obk. 

Treasury  transcripts. 

A  treasary  tranaoript,  produced  in  evidence  by  the  United  States  in  an  action  on  a  bond  for  the 
performance  of  a  contract  for  the  supply  of  rations  to  the  troops  of  the  United  States,  con- 
tained items  of  charge  wtiich  were  not  objected  to  by  the  defendant ;  the  defendant  objected  to 
the  following  items,  as  not  proved  by  the  transcript:  ** February  19th,  18 1 8, « for  warrant 
1860,  favor  of  Richard  Smith,  dated  27th  December  1817,  and  11th  February  1818,  1^20,000  "; 
and  on  the  11th  of  April  of  the  same  year,  another  charge  was  made  "  for  warniut  No.  1904, 
for  the  payment  of  his  two  drafts,  favor  of  Alexander  McGormlck,  dated  11th  and  17th  of 
March  1818,  for  $10,000;"  and  on  the  14th  of  May  of  the  same  year,  a  charge  was  made  "  for 
warrant  No.  2038,  being  in  part  for  a  bill  of  exchange  iu  favor  of  Richard  Smith  for  $20,000 — 
$12,832.78 ;"  and  one  other  warrant  was  charged  June  22d,  "for  a  bill  of  exchange  in  favor 
of  Richard  Smith,  dated  June  22d,  1810,  $4000;  and  also  a  warrant  to  Richard  Smith,  per 
order,  for  $8000."  These  items,  the  circuit  court  instructed  the  jury,  were  not  sufficiently 
proved,  by  being  charged  in  the  account  and  certified  under  the  act  of  congress. 

The  officers  of  the  treasury  may  well  certify  facts  which  come  under  their  official  notice,  but  they 
cannot  certify  those  which  do  not  come  within  their  own  knowledge ;  the  execution  of  bills  of 
exchange  and  orders  for  money  on  the  treasury,  though  they  may  be  '*  connected  with  the  set- 
tlement of  an  account,"  cannot  be  officially  known  to  the  accounting  officers.  In  such  cases, 
however,  provision  has  been  made  by  law,  by  which  such  instruments  are  made  evidence,  with- 
out proof  of  the  handwriting  of  the  drawer;  the  act  of  congress  of  the  8d  of  March  1797, 
makes  all  copies  of  papers  relating  to  the  settlement  of  accounts  at  the  treasury,  properly  cer- 
tified, when  produced  in  court,  annexed  to  the  transcript,  of  equal  validity  with  originals. 
Under  this  provision,  had  copies  of  the  bills  of  exchange  and  orders,  on  which  these  items 
were  paid  to  Smith  and  McCormick,  been  duly  certified  and  annexed  to  the  transcript,  the  same 
effect  must  have  been  given  to  them  by  the  circuit  court,  as  if  the  original  had  been  produced 
and  proved.  Every  transcript  of  accounts  from  the  treasury,  which  contains  items  of  payments 
made  to  others,  on  the  authority  of  the  person  charged,  should  have  annexed  to  it  a  duly  certi- 
fied copy  of  the  instrument  which  authorized  such  payments ;  and  so,  in  every  case,  where  the 
government  endeavors,  by  suit,  to  hold  an  individual  liable  for  acts  of  his  agent ;  the  agency,  on 
which  the  act  of  the  government  was  founded,  should  be  made  to  appear  by  a  duly  certified  copy 
of  the  power.    The  defendant  would  be  at  liberty  to  impeach  the  evidence  thus  certified ;  and 

9«7 


B76  SUPREME  COURT  [Jan'y 

United  States  v.  Jones. 

under  peculiar  circamstanoes  of  alleged  fraud,  a  court  might  require  tlie  production  of  the  origi- 

*i*iAl  °^^  instroment;  this,  however,  would  depend  *upon  the  exercise  of  the  discretion  of  the 
''  court,  and  could  only  be  enforced  bj  a  continuance  of  the  cause,  until  the  original  should 
be  produced. 

The  following  item  m  the  treasury  transcript  was  not  admissible  in  evidence :  ^  to  accounts  trans- 
ferred from  the  books  of  the  second  auditor  for  this  sum,  standing  to  his  debit  under  said 
contract,  on  the  books  of  the  second  auditor,  transferred  to  his  debit  on  those  of  this 
officer,  145,000."  The  act  of  congress,  in  making  a  **  transcnpt  from  the  books  and  proceeding 
of  the  treasury**  evidence,  does  not  mean  the  statement  of  an  account  in  gross,  but  a  statement  uf 
the  items,  both  of  the  debits  and  credits,  as  they  were  acted  upon  by  the  accounting  officers 
of  the  department  On  the  trial,  the  defendant  shall  be  allowed  no  credit  on  vouchers,  which 
have  not  been  rejected  by  the  treasury  officers,  unless  it  was  not  in  his  power  to  have  produced 
them ;  and  how  could  a  proper  effect  be  given  to  this  provision,  if  the  credits  be  charged  in 
gross  f  The  defendant  is  unquestionably  entitled  to  a  detailed  statement  of  the  items  which 
compose  his  account.* 

The  defendant,  in  an  action  by  the  United  States,  where  a  treasury  transcript  is  produced  in  evi- 
dence by  the  plaintiffs,  is  entitled  to  the  credits  given  to  him  in  the  account ;  and  in  claiming 
those  credits,  he  does  not  waive  any  objection  to  the  items  on  the  debit  side  of  the  account. 
Ho  is  unquestionably  entitled  to  the  evidence  of  the  decision  of  the  treasury  officers  upon  bis 
vouchers,  without  reference  to  the  charges  made  against  him ;  and  he  may  avail  himself  of 
that  decision,  without  in  any  degree  restricting  his  right  to  object  to  any  improper  charge.  The 
credits  were  allowed  the  defendant  on  the  vouchers  ulone,  and  without  reference  to  tlic  parti- 
cular items  of  demand  which  the  government  might  have  against  him ;  and  the  debits,  as  well 
as  the  credits,  must  be  established  on  distinct  and  legal  evidence. 

The  defendant  is  entitled  to  a  certified  statement  of  his  credits,  as  allowed  by  the  accounting  offi- 
cers, and  he  has  a  right  to  claim  the  full  benefit  of  them,  in  a  suit  by  the  government ;  and 
under  no  circumstances,  has  the  government  a  right  to  withdraw  credits  which  have  been  fairly 
allowed. 

The  law  has  prescribed  the  mode  by  which  treasury  accounts  shall  be  made  evidence,  and  whilst 
an  individual  may  claim  the  benefit  of  this  rule,  the  government  can  set  up  no  exemption  from 
its  operation.  In  the  performance  of  their  official  duty,  the  treasury  officers  act  under  tiic 
authority  of  law ;  their  acts  are  public,  and  affect  the  rights  of  individuals  as  well  as  those  of 
the  government ;  in  the  adjustment  of  an  account,  they  sometimes  act  judicially,  and  their  acts 
are  all  recorded  on  the  books  and  files  of  the  treasury  department ;  so  far  as  they  act  strictly 
within  the  rules  prescribed  for  the  exercise  of  their  powers,  their  decisions  are,  in  effect,  final; 
for  if  an  appeal  be  made,  they  will  receive  judicial  sanction  ;  accounts  amounting  to  many 
millions  annually,  come  under  the  action  of  these  officers ;  it  is,  therefore,  of  great  importance 
to  the  public,  and  to  individuals,  that  the  rules  by  which  they  exercise  their  powers,  should  be 
fixed  and  known. 

In  every  treasury  account  on  which  suit  is  brought,  the  law  requires  the  credits  to  be  stated  as 
well  as  the  debits ;  these  credits  the  officers  of  the  government  cannot  properly  either  suppress 
or  withhold ;  they  are  made  evidence  in  the  case,  and  were  designed  by  the  law  for  the  benefit 
of  the  defendant. 

^       -         *Ebrob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county 
^^^J  of  Washington. 

In  April  1821,  the  plaintiffs  instituted  an  action  of  debt  against 
Benjamin  G.  Orr,  on  a  bond,  joint  and  several,  executed  by  Benjamin  G. 
Orr,  Alexander  McCormick  and  William  O'Neale,  to  the  United  States,  on 
the  21  St  day  of  November  1816,  in  the  penal  suras  of  $60,000,  with  the  con- 
dition annexed,  that  ^Mf  the  said  obligor,  Ac,  shall  in  all  ihings  well  and 
truly  observe,  perform,  fulfil,  accomplish  and  keep  all  and  singular  the 
covenants,  conditions  and  agreements  whatsoever,  which  on  the  part  and 
behalf  of  the  said  Benjamin  G.  Orr,  his  heirs,  executors  or  administrators, 
are  or  ought  to  be  observed,  performed,  fulfilled,  accomplished  and  kept, 
comprised  or  mentioned  in  certain  articles  of  agreement  or  contract,  bearing 
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1834]  OF  THE  UNITED  STATES.  »7» 

United  States  v.  Jones. 

date  2l8t  day  of  November  1816,  made  between  George  Graham,  acting 
secretary  of  war,  and  the  said  Benjamin  G.  Orr,  concerning  the  supply  of 
rations  to  the  troops  of  the  United  States,  within  the  Mississippi  territory, 
the  state  of  Louisiana,  and  their  vicinities,  north  of  the  Gulf  of  Mexico, 
according  to  the  true  intent,  meaning  and  purport  of  the  said  articles  of 
agreement  or  contract." 

The  contract  was  dated  on  the  21st  day  of  November  1821,  was  made 
by  Orr  with  the  acting  secretary  for  the  department  of  war,  and  stipulated, 
that  Orr,  his  heirs,  &c.,  "  shall  supply  and  issue  all  the  rations,  to  consist 
of  the  articles  hereinafter  specified,  that  shall  be  required  of  him  or  them, 
for  the  use  of  the  United  States,  at  all  and  every  place  or  places  where 
troops  are  or  may  be  stationed,  marched  or  recruited,  within  the  limits  of 
the  Mississippi  territory,  the  state  of  Louisiana,  and  their  vicinities,  north 
of  the  Gulf  of  Mexico  ;  thirty  days^  notice  being  given  of  the  post  or  place 
where  rations  may  be  wanted,  or  the  number  of  troops  to  be  furnished  on 
their  march,  from  the  1st  day  of  June  1817,  until  the  31st  day  of  May  1818, 
both  days  inclusive." 

The  defendant,  Orr,  having  died  after  the  institution  of  the  suit,  it  was 
proceeded  in  against  Walter  Jones,  his  administrator  de  bonis  nofi^  at  May 
term  182D,  who  took  defence  in  the  action,  and  after  oyer  of  the  bond  and 
condition,  and  the  contract,  pleaded  performance,  Ac, 

The  plaintiffs  replied,  that  Orr  did  not  perform  the  contract  *entered  r*o»TQ 
into  by  him,  in  that,  although  the  United  States  advanced  and  fur-  I- 
nished  him  with  large  sums  of  money  on  account  of  the  contract,  and 
although  the  accounts  of  the  said  Benjamin  G.  Orr,  in  relation  to  the 
arti(^les  of  agreement  aforesaid  had  been  duly  and  finally  settled  by  the  ac- 
counting ofiicers  of  the  government  of  the  United  States ;  and  upon  the 
said  settlement,  there  was  found  to  be  due  to  the  United  States,  from  the  said 
Benjamin,  the  sum  of  $3654.46,  of  which  the  said  Benjamin  had  due 
notice.  To  this  replication,  there  was  a  rejoinder  and  issue,  and  on  the  31st 
of  December  1831,  the  cause  was  tried,  and  a  verdict  and  judgment  ren- 
dered for  the  defendant. 

The  plaintiffs  filed  two  bills  of  exception.  The  first  exception  set  forth 
the  evidence  produced  and  relied  upon  by  the  plaintiffs,  to  be  an  account 
stated  by  the  accounting  officers  of  the  treasury  against  Orr,  under  the  con- 
tract referred  to  in  the  bond,  upon  which  the  balance  of  $3654.46  was 
claimed,  and  which,  according  to  that  account,  was  due  to  the  United 
States.  The  plaintiffs  produced  no  other  evidence.  The  whole  amount  of 
debts  in  the  account  was  $141,078.24.  The  defendant  admitted  some 
charges  in  the  account  for  moneys  paid  to  Orr,  by  warrants  of  the  treasury, 
amounting  to  $28,500,  but  objected  to  the  competency  of  the  account  to 
charge  him  with  any  other  item.     The  charges  admitted  were  : 

1817,  June  9.  For  warrant  No.  521,  received  by  him  on  account, 
$10,000  ;  Sept.  18,  for  part  953,  do.  $5000  ;  Oct.  6,  for  do.  1072,  do.  $8500  ; 
Aug.  1,  for  do.  2419,  do.  $5000 — $28,500. 

Among  the  items  objected  to  were  the  following  : 

1818,  Feb.  19.  For  warrant  No.  1660,  favor  of  Richard  Smith,  dated 
27th  Dec.  1817,  and  llth  Feb.  1818— $20,000. 

1818^  April  11.   For  warrant  No.  1904,  {qv  the  payment  Qf  bis  two  drafts, 
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favor  of  Alexander  McCormick,  dated  11th  and  17th  March,   1818,   for 
$5,000  each — $10,000 

1818,  May  14.  For  warrant  No.  2038,  being  in  part  of  a  bill  of  exchange 
in  favor  of  Richard  Smith,  for  $20,000 — $12,832.78. 

*1818,  June  22.     For  warrant  No.  2210,  for  a  bill  of  exchange  in 
favor  of  Richard  Smith,  dated  22d  June  1818 — $4000. 

1818,  June  22.  For  warrant  No.  2420,  to  Richard  Smith,  per  order — 
$8000. 

1818,  June  22.  To  accounts  transferred  from  the  books  of  the  second 
auditor  for  this  sum,  standing  to  his  debit  under  said  contract,  on  the  books 
of  the  second  auditor,  transferred  to  his  debit  on  those  of  this  office — 
$45,000. 

The  circuit  court  instructed  the  jury,  that  the  accounts  were  not  compe- 
tent to  charge  the  defendant  with  the  items  objected  to,  and  the  plaintiffs 
excepted  to  this  instruction. 

Second  exception.  The  defendant  then  insisted,  that  he  was  entitled  to 
credit  for  several  sums  credited  to  Orr  in  the  account  for  supplies,  in  execu- 
tion of  the  contract,  and  prayed  the  court  so  to  instruct  the  jury  ;  to  which 
the  plaintiffs  objected,  unless  jury  were  also  instructed  that  the  defendant 
could  not  rely  on  the  account  4nd  claim  the  credits  therein,  without  making 
the  items  of  charge  therein  contained  also  evideuae  before  the  jury.  I'ho 
court  gave  the  instructions  prayed  for  by  the  defendant,  without  adding 
the  further  instructions  prayed  for  by  the  plaintiffs  ;  to  which  instruction 
and  refusal  the  plaintiffs  excepted.  The  plaintiffs  prosecuted  this  writ  of 
error. 

The  case  was  argued  by  ButleVy  Attorney-General,  for  the  United 
States  ;  and  by  Coxe  and  Jones^  for  the  defendant. 

For  the  United  States,  it  was  insisted  :  1.  That  the  first  exception  was 
well  taken,  the  account  stated  being,  under  the  acts  of  congress,  and  the 
provisions  of  the  contract,  competent  evidence  to  charge  the  defendant — 
1st.  With  all  the  items  of  charge  therein  contained ;  and  if  not,  then  :  2d. 
It  was,  at  all  events,  sufficient  to  charge  him  with  the  moneys  received  on  the 
various  warrants  specified  in  the  account. 

2.  The  second  exception  was  well  taken.  1st.  The  account  was  one 
^  ,  entire  document,  and  the  *defendant,  if  he  elected  to  rely  on  any  part 
J  thereof,  was  bound,  by  the  general  rules  of  evidence,  to  take  the 
whole  as  evidence,  so  far  as  it  was  pertinent  to  the  subject-matter  of  the 
suit.  2d.  There  is  the  more  reason  for  adhering  to  the  general  rule  in  this 
case,  because  the  account  was  stated  by  a  public  officer,  to  whom,  by  law, 
and  by  the  contract  of  the  parties,  the  duty  of  settling  the  accounts  in  ques- 
tion, was  to  be  referred. 

The  arguments  presented  to  the  court  on  this  case,  and  on  the  following 
case,  are  reported  together,  to  avoid  repetition,  (post,  392-4.) 

McLean,  Justice,  delivered  the  opinion  of  the  court. — ^This  case  is 
brought  into  this  court  by  a  writ  of  error  to  the  circuit  court  for  the  dis- 
trict of  Columbia.  The  action  was  commenced  against  B.  G.  Orr,  in  his 
lifetime,  to  recover  from  him  a  sum  of  money  which  remained  in  his  hands 
as  a  balance  of  moneys  that  had  been  advanced  to  him  on  an  army  contract. 
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Issue  being  joined,  the  cause  was  submitted  to  a  jury  ;  and  the  exceptions 
taken  by  the  plaintiffs,  to  the  ruling  of  the  court  on  the  trial,  present  the 
points  for  consideration. 

"  The  attorney  for  the  United  States  produced  and  read  to  the  jury  the 
contract  or  articles  of  agreement  between  George  Graham,  acting  secretary 
of  war,  Ac,  and  the  said  B.  G.  Orr,  dated  2l8t  November  1816,  and  the 
bond  of  said  Orr  and  his  sureties,  A.  McCormick  and  W.  O'Neale,  of  the 
same  date,  with  the  condition  thereof,  being  the  same  contract  and  bond 
above  set  out,  &c.  The  attorney  of  the  United  States  then  produced  and 
read  to  the  jury  the  account  stated  by  the  accounting  officers  of  the  treas- 
ury, against  the  said  Orr  ;  and  claimed  to  recover  in  this  actien  thn  balance 
of  $3654.46,  in  the  said  account  stated."  To  certain  items  contained  in  this 
account  the  defendant's  counsel  objected  ;  but  no  objections  were  made  to 
four  items  charged  for  treasury  warrants  issued  to  Orr,  amounting  to  the 
sum  of  $28,500. 

The  first  charge  excepted  to,  was  made  as  follows  :  *  "  February  r*«ft, 
19th,  1818,  for  warrant  No.  1680,  favor  of  Richard  Smith,  dated  27th  '■ 
December  1817,  and  11th  February  1818,  $20,000."  And  on  11th  April 
of  the  same  year,  another  charge  was  made,  "  for  warrant  No.  1904,  for  the 
payment  of  his  two  drafts,  favor  of  Alexander  McCormick,  dated  1 1th  and 
17th  March  1818,  for  $10,000."  And  on  the  14th  May  of  the  same  year^ 
a  charge  was  made  ''for  warrant  No.  20o8,  being  in  part  for  a  bill  of 
exchange  in  favor  of  Richard  Smith,  for  $20,000, — $12,832,78."  And  one 
other  warrant  was  charged  June  22d,  ''for  a  bill  of  exchange  in  favor  of 
Richard  Smith,  dated  June  22d,  1810,  $4000  ;  and  also  a  M'arrant  to  Richard 
Smith,  per  order,  for  $8000.  These  items  the  court  instructed  the  jury, 
were  not  sufficiently  proved,  by  being  charged  in  the  account  and  certified 
under  the  act  of  congress. 

This  instruction,  the  attorney  general  insists,  was  erroneous  ;  and  that 
these  items  should  have  been  admitted  as  proved,  on  the  same  principle  as 
the  four  items  to  which  no  objection  was  made.  That,  if  the  government 
shall  be  required  to  produce  the  authority  on  which  the  warrants  were  issued 
to  Richard  Smith  and  Alexander  McCormick,  on  the  same  principle,  the  orig- 
inal warrants  issued  in  the  name  of  Orr,  and  on  which  his  receipts  for  the 
moneys  are  indorsed,  should  be  proved.  That  it  is  as  likely  that  some  one 
may  have  fraudulently  obtained  these  warrants  from  the  treasury,  by  per- 
sonating Orr,  as  that  the  bills  of  exchange  or  orders,  on  which  the  warrants 
were  issued  to  his  agents,  were  forgeries. 

The  officers  of  the  treasury  may  well  certify  facts  which  come  under  their 
official  notice,  but  they  cannot  certify  that  which  does  not  come  within  their 
own  knowledge.  In  the  case  of  the  United  States  v.  Buford^  3  Pet.  12,  the 
court  say,  that,  "an  account  stated  at  the  treasury  department,  which  does 
not  arise  in  the  ordinary  mode  of  doing  business  in  that  department,  can 
derive  no  additional  validity  from  being  certified  under  the  act  of  congress. 
Such  statement  can  only  be  regarded  as  establishing  items  for  moneys 
disbursed  through  the  ordinary  channels  of  the  department,  where  the 
transactions  are  shown  by  its  books."  *The  issuing  of  the  warrants  r^ooo 
to  Orr  was  an  official  act,  "  in  the  ordinary  mode  of  doing  business  ^ 
in  the  department,"  and  the  fact  is  proved-  by  being  certified  a<i  the 
act  of  the  congress  requires.    But  the  execution  of  bills  of  exchange  and 
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orders  for  money  on  the  treasury,  though  they  may  be  "  connected  with 
the  settlement  of  an  account,"  cannot  be  officially  known  to  the  accounting 
officers.  In  such  cases,  however,  provision  has  been  made  by  law,  by 
which  such  instruments  are  made  evidence,  without  proof  of  the  handwrit- 
ing of  the  drawer. 

In  the  second  section  of  the  act  of  3d  March  1797,  it  is  provided,  that 
"  all  copies  of  bonds,  contracts  or  other  papers,  relating  to,  or  connected 
with,  the  settlement  of  any  account  between  the  United  Slates  and  an  indi- 
vidual, when  certified  by  the  register  to  be  true  copies  of  the  original  on 
file,  and  authenticated  under  the  seal  of  the  department,  may  be  annexed  to 
the  transcripts,  and  shall  have  equal  validity,  and  be  entitled  to  the  same 
degree  of  credit,  which  would  be  due  to  the  original  papers,  if  produced  and 
authenticated  in  court."  Under  this  provision,  had  copies  of  the  bills  of 
exchange  and  orders,  on  which  the  above  items  were  paid  to  Smith  and 
McCormick,  been  duly  certified  and  annexed  to  the  transcript,  the  same 
effect  must  have  been  given  to  them  by  the  circuit  court,  as  if  the  originals 
had  been  produced  and  proved.  And  every  transcript  of  accounts  from  the 
treasury,  which  contains  items  of  payments  made  to  others,  on  the  author* 
ity  of  the  person  charged,  should  have  annexed  to  it,  a  duly  certified  copy 
of  the  instrument  which  authorized  such  payments.  And  so,  in  every  case, 
where  the  government  endeavors,  by  suit,  to  hold  an  individual  liable  for 
the  acts  of  his  agent ;  the  agency  on  which  the  act  of  the  government  was 
founded,  should  be  made  to  appear,  by  a  duly  certified  copy  of  the  power. 
The  defendant  would  be  at  liberty  to  impeach  the  evidence  thus  certified, 
and,  under  peculiar  circumstances  of  alleged  fraud,  a  court  might  require 
the  production  of  the  original  instrument.  This,  however,  would  depend 
upon  the  exercise  of  the  discretion  of  the  court,  and  could  only  be  enforced 
by  a  continuance  of  the  cause,  until  the  original  should  be  produced. 

The  following  item  was  also  objected  to  by  the  defendant's  counsel.  "  To 
*^8Sl  *^^^**°^s  transferred  from  the  books  of  the  second  *auditor  for  this 
^  sum,  standing  to  his  debit,  under  said  contract  on  the  books  of  the 
second  auditor,  transferred  to  his  debit  on  those  of  this  office,  $46,000." 
This  item  was  properly  rejected  by  the  circuit  court.  The  act  of  congress, 
in  making  a  "  transcript  from  the  books  and  proceedings  of  the  treasury  " 
evidence,  does  not  mean  the  statement  of  an  account  in  gross,  but  a  state- 
ment of  the  items,  both  of  the  debits  and  credits,  as  they  were  acted  upon 
by  the  accounting  officers  of  the  department.  On  the  trial,  the  defendant 
shall  be  allowed  no  credit  on  vouchers,  which  have  not  been  rejected  by  the 
treasury  officers,  unless  it  was  not  in  his  power  to  have  produced  them  ;  and 
how  could  a  proper  effect  be  given  to  this  provision,  if  the  credits  be  charged 
in  gross?  The  defendant  is  unquestionably  entitled  to  a  detailed  statement 
of  the  items  which  compose  his  account. 

Several  other  items  charged  against  Orr,  were  rejected  by  the  circuit 
court,  and  which  are  embraced  by  the  bill  of  exceptions,  but  they  present 
no  point  which  has  not  been  already  considered. 

The  second  bill  of  exceptions  was  taken  to  the  instruction  of  the  court, 
that  the  defendant  was  entitled  to  the  credits  given  lo  him  in  the  treasury 
account ;  and  that  in  claiming  these  credits,  he  did  not  waive  any  objection 
to  the  items  on  the  debit  side  of  the  account.  On  the  part  of  the  govern- 
ment, it  is  contended,  that  this  instruction  is  erroneous.     That  if  the  defend- 
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ant  relied  for  his  defence  on  any  part  of  the  treasury  account,  he  was  bound 
to  take  the  whole  account  as  stated,  and  1  W.  C.  C.  344,  and  3  Ibid.  28,  are 
referred  to  as  sustaining  this  doctrine.  There  can  be  no  doubt,  that  if  the 
defendant  be  called  upon  to  render  an  account  on  which  the  plaintiff  seeks 
to  charge  him,  the  account  cannot  be  garbled,  but  must  be  taken  entire. 
And  so,  where  a  plaintiff  renders  an  account,  at  the  instance  of  the  defend- 
ant, to  be  used  in  his  defence  ;  the  account  thus  rendered  is  considered  as 
the  admission  of  the  party,  and  its  parts  cannot  be  separated. 

But  the  treasury  account  does  not  seem  to  rest  upon  the  same  principle. 
The  accounting  officers  of  the  treasury  act  upon  the  accounts  *and 
give  to  the  credits,  as  entered,  their  official  sanction.  The  vouchers  ^ 
of  an  individual  are  all  submitted  to  these  officers,  and  their  decision  has 
always  been  considered  as  conclusive  upon  the  government,  but  not  so  as 
against  the  individual.  The  law  expressly  provides,  that  rejected  items  may 
be  allowed  by  the  court.  The  law  makes  the  treasury  account,  when  prop- 
erly certified,  evidence ;  and  every  item  correctly  charged  in  the  account, 
IB  primd  facie  established  by  the  transcript.  If,  as  in  the  present  suit, 
certain  items  are  charged  to  an  individual,  which  the  treasury  officers  cannot 
know  officially  to  be  correct,  and  no  other  evidence  in  support  of  them  be 
adduced,  they  should  be  rejected,  as  was  done  by  the  circuit  court  in  this 
cause ;  but  no  such  objection  can  be  made  to  the  credits  entered  on  the 
account  against  Orr.  They  are  all  founded  upon  supplies  which  he 
furnished  to  the  troops  of  the  United  States,  under  his  contract.  These 
credits  have  been  all  examined  and  allowed  by  the  accounting  officers  of  the 
treasury  department,  and  all  the  vouchers  on  which  this  action  of  the  trcas- 
sury  took  place,  remain  in  that  department.  The  defendant  is  entitled  to  a 
certified  statement  of  his  credits,  as  allowed  by  the  accounting  officers,  and 
he  has  a  right  to  claim  the  full  benefit  of  them,  in  a  suit  by  the  government; 
and  under  no  circumstances  has  the  government  a  right  to  withdraw  credits 
which  have  been  fairly  allowed. 

In  the  present  case,  the  government,  to  sustain  its  action  against  the 
defendant,  gives  in  evidence  a  treasury  account,  duly  certified.  This 
account,  so  far  as  it  represents  the  official  action  of  the  treasury,  is  made 
evidence  by  law  ;  but  it  contains  several  items  of  debits,  which,  unsupported 
by  other  evidence,  are  not  proved  by  the  transcript.  Now,  must  these 
items  be  admitted  by  the  defendant,  if  he  claim  the  credits  which  have  been 
allowed  him  in  the  same  account  ?  The  credits  have  been  duly  examined  and 
sanctioned,  and  the  law  makes  them  evidence  for  the  defendant  as  well  as  the 
plaintiffs  ;  but  the  items  objected  to,  though  charged  in  the  same  account, 
are  not  thereby  made  evidence,  and,  without  further  proof,  they  must  bo 
rejected  by  the  court.  Would  not  the  rule  be  as  novel  as  unjust,  which 
should  require  the  defendant,  in  a  case  like  this,  to  admit  debits  against  him, 
unsupported  by  proof,  if  he  claims  credits  in  the  same  account,  properly 
entered  and  legally  proved. 

*The  law  has  prescribed  the  mode  by  which  treasury  accounts  v^ook 
shall  be  made  evidence,  and  whilst  an  individual  may  claim  the  ^ 
benefit  of  this  rule,  the  government  can  set  up  no  exemption  from  its  opera- 
tion.    In   the  pei*formance  of  their  official  duty,  the  treasury  officers  act 
under  the  authority  of  law  ;  their  acts  are  public,  and  affect  the  rights  of 
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individuals  as  well  as  those  of  the  government.  In  the  adjustment  of  an 
account,  they  sometimes  act  judicially,  and  their  acts  are  all  recorded  on 
the  hooks  and  files  of  the  treasury  department.  So  far  as  they  act  strictly 
within  the  rules  prescrihed  for  the  exercise  of  their  powers,  their  decisions 
are,  in  effect,  final ;  for  if  an  appeal  he  made,  they  will  receive  judicial 
B&nction.  Accounts,  amounting  to  many  millions  annually,  come  under  the 
action  of  these  officers.  It  is,  therefore,  of  great  importance  to  the  public 
and  to  individuals,  that  the  rules  by  which  they  exercise  their  powers  should 
be  fixed  and  known. 

Could  anything  be  more  unjust,  than  for  the  government  to  withhold 
from  an  individual  credits,  which  its  own  officers  had  decided  and  certified 
to  be  just  and  legal,  until  he  should  admit  certain  charges  made  against 
him,  but  which  are  unsupported  by  evidence  ?  On  what  must  the  defendant 
rely  to  establish  his  credits  in  this  case?  The  transcript  of  the  treasury? 
His  vouchers  are  in  the  treasury,  and  having  been  allowed,  must  remain  on 
file  ;  and  he  can  only  ask  the  accounting  officers  for  the  evidence  of  this 
allowance.  Had  his  vouchers  been  rejected,  he  might  have  obtained  them 
from  the  department,  and  submitted  them  to  the  jury  which  tried  his  cause 
in  the  circuit  court.  And  may  the  evidence  of  this  allowance  be  withheld 
unless  the  defendant  shall  admit  certain  items  as  debits  which  are  unsup- 
ported by  proof  ?  But  still  more  than  this,  when  the  evidence  is  before 
the  jury,  introduced  by  the  plaintiffs  and  relied  on  by  them,  may  they  with- 
draw the  credit  side  of  the  account,  because  the  defendant  will  not  consent 
to  be  charged  with  certain  items,  illegally.  The  defendant  is  unquestion- 
ably entitled  to  the  evidence  of  the  decision  of  the  treasury  officers  upon 
his  vouchers,  without  reference  to  the  charges  made  against  him.  And  in 
this  suit,  he  may  avail  himself  of  that  decision,  without  in  any  degree 
restricting  his  right  to  object,  against  any  improper  charges.  The  credits 
^  ^  were  allowed  to  the  defendant  on  the  vouchers  alone,  *and  without 
•>  reference  to  the  particular  items  of  demand  which  the  government 
might  have  against  him.  And  the  debits  as  well  as  the  credits,  must  be 
established  upon  distinct  and  legal  evidence. 

It  is  clear,  that  the  government  had  no  right  to  garble  the  treasury 
statement  which  was  offered  in  evidence  in  the  circuit  court,  nor  to  impose 
any  condition  on  the  defendant,  in  claiming  the  credits  which  had  been 
allowed  him.  In  every  treasury  account,  on  which  suit  is  brought,  the  law 
requires  the  credits  to  be  stated  as  well  as  the  debits.  These  credits  the 
officers  of  the  government  cannot  properly  either  suppress  or  withhold. 
They  are  made  evidence  in  the  case,  and  were  designed  by  the  law  for  the 
benefit  of  the  defendant. 

In  neither  of  the  bills  of  exception,  does  it  appear  to  this  court,  that  the 
circuit  court  erred  in  their  instructions  to  the  jury  :  their  judgment  must^ 
therefore,  be  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden 
in  and  for  the  county  of  Washington,  and  was  argued  by  counsel :  On  con- 
sideration whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judg* 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed. 
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de  bonis  nan  of  Benjamin  G.  Oer. 

Treasury  transcripts, 

O.  made  a  contract  with  the  government  to  supply  the  troops  of  the  United  States  with  rations 
within  a  certain  district,  and  executed  a  bond  and  contract,  agreeable  to  the  usages  of  the  war 
department ;  the  United  States  brought  an  action  against  0.  on  the  bond,  and  gave  in  evidence 
the  contract  annexed  to  the  bond,  and  a  treasury  statement,  which  showed  a  balance  against  O. ; 
the  United  States  also  gave  in  evidence  another  transcript,  to  prove  that  0.,  under  a  previous 
account,  had  been  paid  a  balance  of  (19,149.01,  stated  to  be  due  to  him,  which  was  paid  to  his 
agent,  under  a  power  of  attorney,  and  the  receipt  for  the  same  indorsed  on  the  back  of  the 
account.  The  circuit  court  instructed  the  jury,  that  the  second  transcript  was  not  evidence, 
per  Uf  to  establish  the  items  charged  to  0. :   HeUy  that  there  was  no  error  in  this  instruction. 

The  counsel  for  the  United  States  also  gave  in  evidence  the  power  of  attorney  to  R.  Smith,  and 
his  receipt,  proved  by  Smith,  that  the  money  received  by  him,  under  the  snid  power  of  attorney, 
was  applied  to  the  credit  of  0.,  in  the  Bank  of  the  United  States,  at  Washington ;  which  pay- 
ment the  witness  supposed  was  made  known  to  C,  though  he  could  not  speok  positively  on  the 
subject,  as  he  did  not  communicate  the  information  to  him ;  and  the  counsel  who  offered  this 
evidence  stated,  that  he  offered  it  to  show  that  the  accounts  between  0.  and  the  government, 
onder  the  contract  of  15th  of  January  1817,  had  been  settled  up  to  that  time,  and  that  the 
balance  of  (19,149.01  had  been  paid  to  Smith,  as  the  agent  of  0.,  and  that  he  offered  the  evi- 
dence for  no  other  purpose.  The  counsel  for  the  United  States  then  gave  in  evidence  to  the 
jury,  a  subsequent  account  between  0.  and  the  government,  under  the  contract ;  and  on  ibe 
prayer  of  the  defendant,  the  circuit  court  instructed  the  jury,  "that  the  said  accounts  were  not 
oompetent  per  m,  upon  which  to  charge  the  defendant,  or  his  intestate,  for  any  sums  therein 
contained,  further  than  the  mere  payment  of  money  from  the  treasury  to  the  said  intestate,  or 
to  his  authorized  agent.** 

The  items  embraced  by  this  instruction  were  charges  made  against  0.,  for  the  acts  of  certain 
persons,  alleged  to  be  his  agents,  without  annexing  to  the  transcript  copies  of  any  papers  show- 
ing  their  agency,  or  offering  any  proof  that  they  acted  under  the  authority  of  0.  The  circuit 
court,  therefore,  properly  instructed  the  jury,  that  the  transcript,  per  «<*,  did  not  prove  these 
items. 

The  plaintiffs  then  proved  by  R.  S.,  that  he  received,  as  the  agent  of  0. ,  (6850.99,  on  warrant  No. 
6471,  under  the  contract,  and  that  the  same  was  applied  to  the  credit  of  0.,  in  the  Bank  of  the 
United  States,  at  Washington,  of  which  payment  the  witness  believed  0.  had  notice  ;  the  coun- 
sel for  the  plaintiffs  stated,  that  they  confined  their  claim  to  the  above  item,  which  was  the  first 
one  charged  *in  the  treasury  account  exhibited.  The  coun.seI  for  the  defendant  then  r^qoo 
moved  the  court  to  instruct  the  jury,  that  this  account  as  also  the  preceding  one 
offered  in  evidence  by  the  plaintiffs,  was  evidence  for  the  defendant,  for  the  itttms  of  credits 
contained  in  either ;  and  that  in  claiming  them,  he  did  not  admit  the  debits ;  which  instruc- 
tion was  given  by  the  court,  and  to  which  an  exception  was  taken.  This  instruction  involves 
the  same  question  which  has  already  been  decided,  between  the  same  parties,  at  the  present 
term ;  there  was  no  error,  in  giving  the  instruction. 

In  the  further  progress  of  the  trial,  the  plaintiffs  offei'ed  to  withdraw  from  the  jury  the  snid  two 
accounts  mentioned  in  the  preceding  exception,  and  all  the  evidence  connected  with  said 
accounts,  to  which  the  defendant's  counsel  objected,  and  the  court  refused  the  motion.  A 
treasury  account  which  contains  credits  as  well  as  debits,  is  evidence  for  the  derendmit  as  well 
as  ibe  government ;  and  unless  there  be  an  abandonment  of  the  suit  by  the  counsel  for  the 
government,  it  hag  no  right  to  withdraw  from  the  jury,  any  part  of  the  credits  relied  on  by 
the  defendant. 

The  circuit  court,  on  the  prayer  of  the  defendant,  instructed  the  jury,  that  the  transcript  from 
the  books  and  proceedings  of  the  treasury,  can  only  be  regarded  as  establishing  such  o(  Uie 
items  of  debit,  in  the  account  stated  in  the  sa«d  transcript,  as  are  for  moneys  disbursed  through 
the  ordinary  channels  of  the  treasury  department,  where  the  transactions  are  as  shown  by  its 
books,  and  where  the  officers  of  the  department  must  have  had  official  knowledge  of  the  facts 
stated ;  but  that  the  transcript  is  evidence  for  the  defendant  of  the  full  amount  of  the  credits 
therein  stated ;  and  that,  by  relying  on  the  said  transcript,  as  evidence  of  such  credits,  tfao 
defendant  does  not  admit  the  correctness  of  any  of  the  debits  in  the  said  aooount,  of  whioh 
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the  transcript  is  not,  per  se^  evidence ;  and  that  the  said  transcript  is  not,  per  m,  evidence  of  any 
of  the  items  of  debit  therein  stated,  except  the  first.  The  correctness  of  the  principle  laid  doirn 
by  the  circuit  court  in  this  instruction,  has  been  recognised  by  this  court,  in  a  case  between  the 
same  parties,  at  the  present  term. 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia  and  county  of 
Washington. 

This  was  an  action  of  debt,  instituted  by  the  plaintiffs  in  error  against 
the  defendant's  intestate,  Benjamin  J.  Orr,  and  two  others,  on  a  joint  and 
several  bond  to  the  United  States,  dated  15th  January  1817,  in  the  penalty 
of  $40,000,  conditioned  that  the  intestate,  Orr,  should  fulfil  certain  articles 
of  agreement  of  the  same  date,  made  between  the  acting  sncretary  of  war 
and  the  intestate,  by  which  the  intestate  agreed  to  supply  the  rations  required 
for  the  use  of  the  United  States  troops,  within  the  limits  of  the  states  of 
South  Carolina  and  Georgia,  from  the  1st  of  June  1817,  to  the  dlst  of  May 
1818,  inclusive. 

^  *The  defendant,  after  oyer  of  the  bond  and  condition  and  of  the 

■I  articles  of  agreement,  pleaded  performance,  according  to  the  true 
intent  and  meaning  of  the  condition  of  the  bond.  The  plaintiffs  replied,  that 
the  said  Benjamin  G.  Orr  did  not  well  and  truly  perform  and  fufill  the  cov- 
enants and  agreements  comprised  and  mentioned  in  the  articles  of  agree- 
ment referred  to  in  the  said  condition  of  the  said  writing  obligatory,  but 
broke  the  said  covenants  and  agreements  in  the  following  instances,  to  wit : 

That  although  the  said  United  States  did  advance  and  furnish  to  the  said 
Benjamin  G.  Orr  divers  large  sums  of  money,  at  divers  times,  on  account  of, 
and  to  enable  him,  the  said  Benjamin,  to  carry  into  effect  the  said  articles 
of  agreement,  which  said  several  sums  of  money  amounted  altogether  to  the 
sum  of  $109,500  ;  and  although  the  accounts  of  the  said  Benjamin  G.  Orr, 
in  relation  to  the  articles  of  agreement  aforesaid,  have  been  duly  and  finally 
settled  by  the  accounting  officers  of  the  government  of  the  United  States  ; 
and,  upon  the  said  settlement,  there  was  found  to  be  due  to  the  United 
States,  from  the  said  Benjamin,  the  sum  of  $2012.33,  of  which  the  said  Ben- 
jamin had  due  notice  ;  yet  the  said  Benjamin  altogether  failed  to  pay  to  the 
United  States  the  said  sum  of  money,  or  any  part  thereof,  and  the  same 
remains  still  due  and  unpaid  to  the  United  States. 

The  defendant  rejoined,  that  the  said  Orr  did  not  break  the  condition 
in  manner  or  form  ;  and  upon  these  pleadings  issue  was  joined.  In  Decem- 
ber 1831,  the  case  was  tried,  and  a  verdict,  under  the  charge  of  the  court, 
was  rendered  for  the  plaintiff,  upon  which  judgment  was  entered. 

On  the  trial  of  the  cause,  the  counsel  for  the  United  States  gave  in  evi- 
dence the  bond  executed  by  the  said  Orr,  with  the  condition  thereto  annexed, 
dated  15th  of  January  1817  ;  a  contract  between  the  said  Orr  and  George 
Graham,  acting  secretary  of  war,  for  the  supply  and  issue  of  all  the  rations 
for  the  use  of  the  troops  of  the  United  States,  within  the  limits  of  the  states 
of  South  Carolina  and  Georgia,  including  that  part  of  the  Creek  lands  lying 
within  the  territorial  limits  of  Georgia,  thirty  days'  notice  being  given  of 
the  post  or  place  where  rations  may  be  wanted,  or  the  number  of  troops  to 
^  ^  be  furnished  on  *their  march,  from  the  1st  day  of  June  1817,  until 
■I  the  3 1  St  day  of  May  1828,  inclusive,  for  prices  fixed  in  the  contract  ; 
and  an  account-current  stated  and  settled  by  the  accounting  officers  of  the 
treasury,  between   the   United  States   and   the  defendant's  intestate,   on 
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the  18th  of  August  1820,  upon  which  a  balance  was  due,  amounting  to 
$2012.30. 

The  plaintiffs'  counsel  also  gave  in  evidence  a  previous  account,  dated 
May  11th,  1819,  stated  by  the  proper  accounting  officers  of  the  treasury,  for 
the  purpose  of  proving  that  the  balance  of  $19,149.01,  which  appeared  to  be 
due  to  him,  had  been  paid  to  him  or  his  agent ;  and  produced  the  power  of 
attorney,  and  the  receipt  on  the  back  of  the  said  account.  Annexed  to  the 
transcript  from  the  treasury  containing  the  account,  was  the  following 
letter  : 

Washington,  6th  May  1819. 

Sir  : — I  will  thank to  pay  to  R.  Smith,  Esq.,  any  sum  which  may 

be  found  due  me  on  my  late  Georgia  contract,  to  the  amount  of,  or  within 
the  limit  of  twenty-five  thousand  dollars,  which  will  cover  the  interest 
which  has  accrued  upon  the  drafts  heretofore  conditionally  accepted  of,  as 
well  as  the  principal,  and  oblige,        Yours,  Ac.  Benjamin  6.  Orb. 

To  the  Honorable  the  Secretary  of  War, 
or  person  acting  for  him. 

On  the  back  of  the  transcript  was  the  following  receipt.  Received,  May 
11,  1849,  warrant  numbered  3944,  for  $19,149.01,  in  full  of  the  within 
account. 

Among  other  debits  in  the  account  were  the  following  : 

1817.  To  account  transferred  from  the  books  of  the  second  auditor,  for 
this  sum,  standing  to  his  debit  on  those  of  this  office — $15,000. 

1817,  Sept.  19.  For  warrant  No.  972,  for  payment  of  his  draft,  favor 
R.  Smith,  dated  22d  July  1817,  on  account  of  do. — $20,000. 

1817,  Nov.  6.  For  warrant  No.  1219,  for  payment  of  his  draft,  favor 
R.  Smith,  dated  20th  September  1817,  on  account  of  do. — $12,000. 

*1819,  May  14.  To  warrant  of  the  treasurer.  No.  3944,  for  this  r^^^. 
sum,  paid  R.  Smith,  per  order  of  B.  G.  Orr— $19,149.01.  ^  391 

And  the  defendant  thereupon  prayed  the  court  that  the  said  account  last 
mentioned,  was  not  eyidence  per  se  that  certain  charges  in  said  account  were 
correctly  chargeable  to  the  said  contractor  ;  which  opinion  the  court  gave  ; 
to  which  opinion  the  counsel  for  the  plaintiffs  excepted. 

The  court  charged  the  jury  that  the  accounts  produced  in  evidence  by 
the  United  States  were  evidence  for  the  defendant  of  all  the  items  of  credit 
therein  contained  ;  and  that  the  defendant,  by  referring  to  and  relying  on 
them  as  evidence  for  that  purpose,  did  not  admit  the  correctness  of  any 
of  the  debits  therein  of  which  the  account  was  not  per  se  evidence,  nor  make 
the  same  evidence  before  the  jury.  To  these  instructions  the  plaintiffs  ex- 
cepted.    The  plaintiffs  prosecuted  this  writ  of  error. 

The  case  was  argued  by  JSiUler,  Attorney-General,  for  the  United  States  ; 
and  by  Coxe  and  Janes^  for  the  defendant. 

For  the  United  States,  it  was  contended,  that  the  judgment  of  the  circuit 
court  ought  to  be  reversed  for  the  following  reasons  : 

1.  The  account  stated  was,  under  the  acts  of  congress,  and  the  provisions 
of  the  contract,  competent  evidence  to  charge  the  defendant — Ist.  With  all 
the  items  of  charge  therein  contained  ;  and  if  not,  then  :  2d.  It  was,  at 

247 


8§1  SUPREME  COURT  [Jaii»y 

United  States  v.  Jones. 

all  events,  snflScient  to  charge  him  with  the  moneys  received  on  the  various 
warrants  specified  in  the  account. 

2.  The  court  erred  in  its  decision  on  the  second  point  above  stated — Ist. 
T^e  account  was  one  entire  document,  and  the  defendant,  if  he  elected 
to  rely  on  any  part  thereof,  was  bound,  by  the  general  rules  of  evidence,  to 
take  the  whole  as  evidence,  so  far  as  it  was  pertinent  to  the  subject-matter 
of  the  suit.  2d.  There  is  the  more  reason  for  adhering  to  the  general  rule 
^  ^  *in  this  case,  because  the  account  was  stated  by  a  public  officer, 
J  to  whom,  by  law,  and  by  the  contract  of  the  parties,  the  duty  of  set- 
tling the  accounts  in  question  was  to  be  referred. 

The  Attorney-  General  argued,  that  the  treasury  statement  exhibited  and 
read  in  evidence  on  the  trial  of  the  cause,  ought  to  have  been  admitted  as 
primd  facie  evidence  of  the  balance  due  to  the  United  States.  Large  sums 
were  admitted  to  have  been  received  by  Orr  ;  and  this  was  sufficient  to 
authorize  the  admission  of  other  items  in  the  accounts,  not  included  in  those 
sums.  These  items  were  charges,  in  some  instances,  for  sums  paid  on  war- 
rants drawn  in  favor  of  the  contractor,  and  in  others,  for  sums  paid  also  on 
warrants,  in  favor  of  other  persons,  under  his  authority.  He  cited  the  acts 
of  congress  relative  to  the  settlement  of  public  accounts.  Act  of  1792 
(I  U.  S.  Stat.  281)  ;  Act  of  1797  (Ibid.  613)  ;  Act  of  1795  (Ibid.  441)  ; 
Act  of  July  16th  1798  (Ibid.  610)  ;  Act  of  March  3d,  1817  (3  Ibid.  366). 

By  the  act  of  1817,  all  accounts  for  army  supplies  are  to  be  settled  at 
the  treasury  department,  and  the  third  auditor  is  particularly  charged  with 
the  settlement  of  army  accounts.  This  act  refers  to  the  law  of  1797,  and 
adopts  it  as  applying  to  accounts  to  be  settled  by  the  third  auditor  ;  and  the 
law  of  1797  makes  the  books  and  proceedings  of  the  treasury  evidence. 

The  auditor  had  a  right  to  charge  the  defendant's  intestate  for  warrants 
drawn  in  favor  of  other  persons  on  his  contract.  He  was  bound,  and  had 
authority  to  inquire,  whether  the  advances  were  made  on  the  contract,  and 
by  his  order.  He  must  have  had  evidence  of  the  money  having  been  drawn 
by  such  order.  The  transcript  was  certainly  evidence,  and  was  so  admitted; 
and  the  whole  question  in  the  court  below  was,  as  to  the  effect  of  that  evi- 
dence. If  it  was  evidence  of  money  paid  to  Orr  himself,  it  must  be  evidence 
of  money  paid  to  others  by  his  order.  The  vouchers  for  the  payment  to 
Richard  Smith,  of  $19,149.01,  must  have  been  left  in  the  office,  and  have 
been  the  authority  on  which  the  payment  is  made.  The  warrant  for  the 
^  ,  account  *must  have  shown  the  authority  by  which  the  money  was 
J  paid,  and  this  was  apparent  upon  it,  viz.,  the  orders  in  favor  of 
Richard  Smith  and  others.  It  could  not  have  been  the  exclusive  object 
of  the  act  of  congress  making  the  transcript  evidence,  to  supersede  the 
necessity  of  producing  the  original  books.  The  whole  sums  charged  in 
the  account  growing  out  of  the  warrants,  stand  on  the  same  ground,  and 
come  within  the  ordinary  official  action  of  the  auditor  ;  and  the  whole 
account,  thus  entered,  should  have  been  admitted  as  proved,  primd  facie. 

The  attorney-general  referred  to  the  case  of  the  United  States  v.  Bvford^ 
3  Pet.  12,  and  contended,  that  the  principles  laid  down  by  the  court  in  that 
case  had  no  application  to  the  present  question. 

Upon  the  second  exception,  it  was  argued,  that  the  permission  to  use  a 
part  of  the  account  in  his  favor,  by  the  defendant,  and  yet  to  deny  that  th« 
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other  parts  of  the  same  account  were  evidence  against  him,  was  contrary  tc 
the  established  rules  of  evidence.  1  W.  C.  C.  344  ;  JSell  v.  Davidson^  9 
Ibid.  328.  Ths  whole  transcript  was  one  paper,  and  all  its  contents  should 
have  been  taken  together. 

Coxe  and  Jones,  contrit : — ^The  principles  involved  in  this  case  are  of 
general  importance.  In  the  cases  of  the  United  States  v.  MUebrown,  1  Pet. 
28  ;  United  States  v.  McDaiiiel,  Ibid.  1,  and  United  States  v.  Bipley,  Ibid. 
18,  the  same  questions  were  under  examination.  The  decisions  of  the  court 
in  these  cases  are  decisive  upon  the  matters  now  presented  for  their  con- 
sideration. 

The  transcript  was  admitted  as  competent  evidence,  but  the  question 
was,  as  to  the  effect  of  the  evidence  :  what  did  it  prove  ?  The  act  of  con- 
gress of  1797  makes  the  treasury  transcripts  evidence  ;  but  this  was  for  the 
purpose  only  of  substituting  the  transcripts  for  the  original  books  and  ' 
accounts  of  the  treasury.  The  books,  if  produced,  would  only  be  evidence 
of  the  money  paid  on  the  warrant,  which  is  very  special  ;  and  the  receipt 
is  given  on  the  warrant,  which  receipt  authorizes  the  *charge  against  ^^ 
the  party  to  whom  the  money  was  paid.  But  it  furnishes  no  evi-  ^ 
dence  to  charge  any  other  person.  The  authority  given  by  Orr  to  some 
person  to  receive  money,  is  not  a  proceeding  at  the  treasury,  or  to  be 
proved  by  a  transcript.  U^iited  States  v.  Buford,  3  Pet.  29  ;  6  Ibid.  1 72, 
201  ;  also,  the  case  of  Randolph,  decided  by  Mr.  Chief  Justice  Marshall 
and  Judge  Babbour,  in  Virginia,  in  1833.  The  balance  of  the  account 
transferred  from  the  books  of  the  second  auditor,  cannot  be  proved  by  its 
entry  in  the  transcript.  The  transcript  of  the  account  should  have  been  pro* 
duced,  and  it  could  be  seen  from  it,  which  part  of  the  sum  claimed  as  the 
balance,  was  proved  by  it.  Its  introduction  in  this  form  as  an  item  of 
debit  can  have  no  effect. 

As  to  the  second  exception.  The  general  rule  of  evidence  which  obliges 
a  party  who  introduces  a  piece  of  evidence,  to  take  the  whole  together,  is 
distinguishable  from  the  rule  which  sanctions  the  claim  of  the  defendant  to 
the  credits  in  the  account,  without  admitting  the  debits.  In  this  case,  the 
plaintiff  introduced  the  account.  It  contained  the  admissions  of  the  United 
States,  that  the  defendant  was  entitled  to  certain  credits.  They  had  been 
established  by  vouchers,  which  were  retained  by  the  treasury  department. 
The  defendant  had  a  right  to  call  upon  the  treasury  department  for  a  list 
of  these  credits,  without  their  being  connected  with  an  account  containing 
charges  against  him.  They  are  not  conditional  credits,  or  such  as  the 
United  States  allowed  in  the  event  of  the  debits  being  admitted.  They  are 
independent  and  absolute  charges  against  the  United  States,  and  have  no 
other  connection  with  the  debits  against  the  defendant,  than  that  they  arose 
out  of  the  same  transaction.  The  exception  allowed  by  Judge  Washington, 
in  the  circuit  court  of  Pennsylvania  {Bell  v.  Davidson,  3  W.  C.  C.  828), 
was  the  principle  claimed  for  the  defendant. 

McLean,  Justice,  delivered  the  opinion  of  the  court. — This  suit  waa 
originally  brought  by  the  plaintiffs,  against  Benjamin  G.  Orr,  who  has  since 
deceased,  in  the  circuit  court  of  the  United  States  for  the  district  of  Colum- 
bia, to  recover  the  balance  of  treasury  settlement,  charged  against  him  on  the 

249 


♦395  SUPREME  COURT  [Jan'y 

United  States  v.  Jones. 

books  of  the  treasury  department.  At  the  trial,  several  exceptions  *were 
taken  to  the  instruction  of  the  court  to  the  jury,  and  those  exceptions  are 
brought  before  this  court,  for  their  decision,  by  a  writ  of  error. 

On  the  15th  of  January,  1817,  Orrmade  a  contract  with  the  government, 
to  supply  the  troops  of  the  United  States  with  rations,  &c.,  within  a  certain 
district,  and  executed  a  bond  and  contract,  agreeable  to  the  usages  of  the 
was  department,  in  such  cases.  The  action  was  brought  upon  the  bond,  and 
at  the  trial,  the  plaintiffs  gave  in  evidence  the  contract  annexed  to  the  bond, 
and  a  treasury  statement,  which  showed  a  balance  against  Orr  of  12012.32. 
And  the  plaintiffs  also  gave  in  evidence  another  transcript,  in  onler  to  prove 
that  Orr,  under  a  previous  account  with  the  United  States,  had  been  paid  a 
balance  of  $19,149.01,  stated  to  be  due  to  him,  which  was  paid  to  his  agent, 
under  a  power  of  attorney,  and  the  receipt  for  the  same  was  indorsed  on  the 
back  of  the  account.  And  the  court,  on  the  prayer  of  the  defendant, 
instructed  the  jury,  that  this  second  transcript  was  not  evidence,  per  se,  to 
establish  all  the  items  charged  to  the  defendant ;  to  which  instructions  the 
plaintiff  excepted. 

The  item  principally  objected  to,  was  paid  to  Richard  Smith,  as  the 
agent  of  Orr.  In  proof  of  this  agency,  the  following  letter  was  relied  on, 
and  which  was  annexed  to  the  transcript.     *'  Washington,  6th  May,  1819. 

Sir  : — ^I  will  thank to  pay  to  R.  Smith,  Esquire,  any  sum  which  may  be 

found  due  me  on  my  late  Georgia  contract,  to  the  amount  of,  or  within  the 
limit  of  twenty-five  thousand  five  hundred  dollars,  which  will  cover  the 
interest  which  has  accrued  upon  the  drafts  heretofore  conditionally  accepted 
of,  as  well  as  the  principal ;  and  oblige  yours,  &c"  (Signed)  "  Benjamin 
6.  Orr,"  and  directed  to  the  secretary  of  war.  On  the  back  of  the  transcript 
was  indorsed  the  following  receipt:  "Received,  May  4th,  1819,  warrant 
numbered  3944,  for  nineteen  thousand,  one  hundred  and  forty-nine  dollara 
and  one  cent,  in  full  of  the  within  account.  (Signed,)  Richard  Smith." 
Orr's  contract  commenced  on  the  1st  day  of  June  1817,  and  terminated  on 
the  3l8t  day  of  May  1818. 
♦iftftl         *^^  appears,  therefore,  that  at  the  time  the  above  order  was  given 

•  ■*  to  Smith,  the  contract  of  Orr  had  expired  nearly  a  year.  The  order 
requested  the  secretary  of  war  to  pay  any  sum  that  might  be  due  on  the  con- 
tract, not  exceeding  a  specified  amount.  Under  this  authority,  the  govern- 
ment could  not  pay  to  Smith,  so  as  to  charge  Orr,  a  larger  sum  than  was 
due  on  his  contract.  It  was  neither  the  expectation  of  Smith  to  receive, 
nor  the  intention  of  Orr  to  pay  a  greater  amount  than  was  due  on  his  con- 
tract ;  and  for  any  payment  beyond  this,  the  government  must  look  to 
the  agent,  and  not  to  Orr,  for  repayment.  It,  therefore,  appears,  that  the 
circuit  court  did  not  err  in  their  instruction,  above  stated,  to  the  jury. 

The  counsel  for  the  United  States,  in  addition  to  the  above  transcript, 
the  power  of  attorney  to  Smith,  and  his  receipt,  proved,  by  Smith,  that  the 
money  received  by  him  under  the  said  power  of  attorney,  was  applied  to 
the  credit  of  Orr,  in  the  Bank  of  the  United  States,  at  Washington  ;  which 
payment,  the  witness  supposed  was  made  known  to  Orr,  though  be  could  not 
speak  positively  on  the  subject,  as  he  did  not  communicate  the  information 
to  him.  And  the  counsel  who  offered  this  evidence  stated,  that  he  offered 
it  to  show  that  the  accounts  between  Orr  and  the  government,  imder  the 
contract  of  the  15th  of  January  1817,  had  been  settled  up  to  that  time,  and 
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that  the  balance  of  119,140.01  bad  been  paid  to  Smith  as  thj  agent  of  Orr, 
and  that  he  offered  the  evidence  for  no  other  purpose. 

The  connsel  for  the  United  States  then  gave  in  evidence  to  the  jury,  a 
Biibsequent  account  between  Orr  and  the  government,  under  the  above  con- 
tract. And  on  the  prayer  of  the  defendant,  the  court  instructed  the  jury, 
*^  that  the  said  accounts  were  not  competent,  per  se,  upon  which  to  charge 
the  defendant,  or  his  intestate,  for  any  sums  therein  contained,  further  than 
the  mere  payment  of  money  from  the  treasury  to  the  said  intestate,  or  to 
his  authorized  agent."  The  items  embraced  by  this  instruction  were  charges 
made  against  Orr  for.  the  acts  of  certain  persons  alleged  to  be  his  agents, 
without  annexing  to  the  transcript  copies  of  any  papers  showing  their 
agency,  or  offering  any  proof  that  they  acted  under  the  authority  of  Orr  ; 
the  circuit  court,  therefore,  properly  ^instructed  the  jury,  that  the  r^..^,- 
transcript,  per  se,  did  not  prove  these  items.  •■ 

The  plaintiffs  then  proved,  by  Richard  Smith,  that  he  received,  as  the 
agent  of  Orr,  $6350.09,  on  warrant  No.  5471,  under  the  contract,  and  that 
the  same  was  applied  to  the  credit  of  Orr,  in  the  Bank  of  the  United  States 
at  Washington,  of  which  payment  the  witness  believed  Orr  had  notice. 
The  counsel  for  the  plaintiffs  stated,  that  they  confined  their  claim  to  the 
above  item,  which  was  the  first  one  charged  in  the  treasury  account  marked 
A.  And  the  counsel  for  the  defendant  then  moved  the  court  to  instruct  the 
jury,  that  this  account,  as  also  the  preceding  one  offered  in  evidence  by 
the  plaintiffs,  was  evidence  for  the  defendant,  for  the  items  of  credits  con- 
tained in  either,  and  that  in  claiming  them,  he  did  not  admit  the  debits  ; 
which  instruction  was  given  by  the  court,  and  to  which  an  excpetion  was 
taken.  This  instruction  involves  the  same  question  which  has  already  been 
decided,  between  the  same  parties,  at  the  present  term.  There  was  no  error 
in  giving  the  instruction. 

In  the  further  progress  of  the  trial,  the  plaintiffs  offered  to  withdraw 
from  the  jury  the  said  two  accounts  mentioned  in  the  preceding  exception, 
and  all  the  evidence  connected  with  said  accounts  ;  to  which  the  defendant's 
counsel  objected ;  and  the  court  refused  the  motion.  A  treasury  account 
which  contains  credits  as  well  as  debits,  is  evidence  for  the  defendant  as  well 
as  the  government ;  and  unless  there  be  an  abandonment  of  the  suit  by  the 
counsel  for  the  government,  it  has  no  right  to  withdraw  from  the  jury  any 
part  of  the  credits  relied  on  by  the  defendant. 

The  next  and  last  instruction  given  by  the  court,  on  the  prayer  of  the 
defendant,  and  to  which  the  plaintiffs  excepted,  was,  "  that  the  said  trans- 
cript A,  from  the  books  and  proceedings  of  the  treasury,  can  only  by  regarded 
as  establishing  such  of  the  items  of  debit,  in  the  account  stated  in  the  said 
transcript,  as  are  for  moneys  disbursed  through  the  ordinary  channels  of  the 
treasury  department,  where  the  transactions  are  shown  by  its  books,  and 
where  the  officers  of  the  department  must  have  had  official  knowledge  of  the 
facts  stated  ;  but  that  the  transcript  is  evidence  for  the  defendant  of  the  full 
amount  *of  the  credits  therein  stated ;  and  that,  by  relying  on  the  r^^^Qo 
said  transcript,  as  evidence  of  such  credits,  the  defendant  does  not  ^ 
admit  the  correctness  of  any  of  the  debits  in  the  said  account,  of  which  the 
transcript  is  not,  per  se^  evidence  ;  and  that  the  said  transcript  is  not,  per  se. 
evidence  of  any  of  the  items  of  debit  therein  stated,  except  the  first."  The 
Gorrectness  of  the  principle  laid  down  by  the  court,  in  this  instruction,  haf 
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been  recognised  by  this  court,  in  a  case  between  the  same  ]  arties,  at  the 
present  term,  as  above  referred  to. 

As  tbis  court  sanctions  all  the  instructions  of  the  circuit  court  given  to 
the  jury,  in  this  case,  at  the  prayer  of  the  defendant,  and  also  in  refusing  to  ^ 

instruct  on  the  prayer  of  the  plaintiffs,  the  judgment  of  the  circuit  court  is, 
as  a  matter  of  course;  affii*med. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in  and 
for  the  county  of  Washington,  and  was  argued  by  counsel :     On  considera-  , 

tion  whereof,  it  is  ordered  and  adjudged  by  this  court,  that  the  judgment  of  i 

the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby  affirmed. 


*399]     *United  States,  Plaintiffs  in  error,  v.  Walter  Jones,  Adminis- 
trator de  bonis  non  of  Benjamin  G.  Orb. 

The  Same  v.  The  Same. 

Public  contracts, — Sureties. 

A  contract  was  made  for  the  delivery  of  rations  for  the  use  of  the  troops  of  the  United  States, 
''thirty  days*  notice  being  given  of  the  post  or  place  where  the  rations  may  be  wanted;  in  an 
action  on  a  bond,  with  sureties,  for  a  balance  claimed  to  be  due  to  the  United  States  by  the 
contractor,  the  United  States  introduced  the  testimony  of  a  Mr.  Abbott,  and  proved  by  him,  that 
at  the  time  when  contracts  were  made  for  the  supply  of  the  United  States  troops,  the  contrac- 
tors  (as  he  believed)  were  then  informed  of  the  fixed  posts  within  the  limits  of  the  contract, 
and  the  number  of  troops  there  stationed ;  and  that  rations  were  to  t>e  regularly  finpplied  by 
such  contractor,  according  to  the  number  of  troops  so  stationed  at  such  places ;  and  that  -ihe 
contractor  was  informed  he  was  to  continue  bo  to  do.  without  any  other  notice;  and  -that 
special  requisitions  and  notices  of  thirty  days  would  be  made  and  given,  for  all  other  sup- 
plies at  other  places  or  posts,  and  for  any  change  in  the  quantity  of  supplies  which  might 
become  necessary  nt  the  fixed  posts,  from  a  change  in  the  number  of  troops  stationed  at  audi 
fixed  posts;  and  that  such  was  the  understanding  at  the  war  department,  in  settling  the 
accounts  of  contractors ;  but  he  did  not  know  of  any  verbal  explanation  beitween  the  secretary 
of  war  and  Orr  on  this  subject,  specifying  anything  more  or  less  than  what  the  contract  speci- 
fied ;  and  ho  did  not  know  that  there  had  been  any  submission  or  agreement  of  contractors,  to 
such  a  construction  of  their  contracts,  but  that  such  was  the  rule  adopted  by  the  accounting 
oflicers,  in  settling  the  accounts  of  contractors.  The  defendant,  among  other  things,  introduced 
evidence  to  show,  that  the  contractor  always  insisted  on  the  necessity  of  requisitions  and  notices, 
according  to  the  terms  of  the  contract,  for  supplies  at  all  post**,  before  ho  could  be  charged  with 
a  failure ;  and  also  to  show  the  custom  of  making  requisitions,  and  giving  auch  notices  for  sup- 
plies at  all  posts  where  provisions  were  required,  and  without  regard  to  their  being  old  e8taV 
lished  posts,  or  new  onei  established  after  the  contract.  After  tlie  whole  evidence  was  closed, 
the  attorney  tor  the  United  States  prayed  the  court  to  instruct  the  jury,  "that  it  was  compe- 
tent for  them  to  infer  from  the  said  evidence,  that  the  contractor,  in  supplying  the  fixed  posts 
as  he  had  before  done  under  his  former  contract,  and  knowing  thereby  the  number  of  rations 
there  required,  dispensed  with  any  special  requisition  and  notice,  in  relation  to  such  supplies  to 
said  posts ;  and  in  case  of  failure  to  supply  such  posts,  according  to  usage  and  knowledge,  is 
liable,  under  the  bond  and  contract  upon  which  this  action  is  founded.**  The  circuit  court 
refused  to  give  this  instruction,  and  the  question  was,  whether  it  ought  to  hare  been  given : 
Etid^  that  there  was  no  error  in  the  refusal  of  the  circ^uit  court  to  give  the  instructions. 

The  sureties  in  the  bond  of  a  contractor,  given  to  secure  the  performance  of  ^a  con- 
•*  tract  for  the  supply  of  the  rations  for  the  troops  of  the  United  States,  are  not  respon- 
sible for  any  balance  in  the  hands  of  the  contractor,  at  the  expiration  of  the  contract,  of 
advances  made  to  him,  not  on  account  of  that  particular  contract  exclusively,  but  on  account 
of  that  and  other  contracts,  as  a  common  fund  for  supplies,  where  accounts  of  the  supplies, 
the  expenditures  and  the  funds,  had  all    been    throughout    blended    indiseriminataly  bj 
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both  parties,  and  no  sefMirate  portion  had  been  designated,  or  set  apart  for  the  contract 
of  1818. 

To  say,  that  the  sureties  in  the  bond  should  be  liable  for  the  whole  balance,  would  be  to  say,  thai 
they  should  be  liable  for  advances  made  under  any  other  contracts;  and  if  not  liable  for  the 
whole,  the  very  case  supposed  in  the  instruction  precludes  the  possibility  of  any  legal  separa* 
tion  of  the  items  of  the  balance ;  each  and  all  of  them  are  blended,  f)er  my  et  per  ioiUy  as  a 
common  fund.  The  case,  indeed,  in  the  principles  which  must  govern  it,  ranges  itself  under 
that  large  class  of  cases,  wheiie  a  party  bound  for  the  fidelity  of  a  clerk  or  other  agent  of  A. , 
as  keeper  of  his  money  or  accounts,  is  held  not  liable  for  acts  done  as  the  keeper  of  the  money 
of  A.  and  B.  And  in  the  present  suit,  there  is  no  difference  in  point  of  law  between  the  lia- 
bility of  the  principal  and  that  of  the  sureties  upon  the  bond ;  it  is  the  same  contract,  as  to 
both ;  and  binds  both  or  neither.  The  United  States  are  not,  however,  without  i-emedy ;  for 
there  can  be  no  doubt,  that  an  action  in  another  form  would  lie  against  tho  contractor  for  any 
balance,  however  received,  which  remained  unexpended  in  his  hands,  after  the  termination  of 
the  service  for  which  the  advances  were  made. 

The  receipts  of  the  contractor,  for  moneys  paid  to  him  by  the  United  States,  nre  primd  facie  evi. 
dence  that  the  money  was  received  by  him  on  account  of  the  contract,  and  it  is  incumbent,  in 
action  on  the  bond,  given  with  sureties,  for  the  performance  of  the  contract,  for  the  parties  to 
show  that  the  money  was  not  paid  on  account  of  the  contract  as  stated  in  the  receipts ;  but 
they  are  not  bound  to  show  that  it  was  so  stated  by  mistake  or  design  on  the  part  of  tho  gov- 
ernment and  the  contractor,  and  intended  to  be  applicable  to  some  other  contract 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Washington. 

The  United  States  instituted  actions  of  debt,  upon  two  joint  and  several 
bonds,  dated  9th  February  1818,  in  the  penal  sum  of  $35,000,  conditioned 
that  Benjamin  6.  Orr,  his  heirs,  executors  or  administrators,  or  any  of 
them,  shall  and  do,  in  all  things,  well  and  truly  observe,  fulfil,  accom- 
plish and  keep  all  and  singular  the  covenants,  conditions  and  agreements 
whatsoever,  which,  on  the  part  and  behalf  of  the  said  Benjamin  6.  Orr,  his 
heirs,  executors  or  administrators,  are  or  ought  to  be  observed,  performed, 
fulfilled,  accomplished  and  kept,  comprised  or  mentioned  in  certain  articles 
of  agreement  or  contract,  bearing  date  the  9th  day  of  February  1818, 
*made  between  John  C.  Calhoun,  secretary  of  war,  and  the  said  Ben-  r^. ,.- 
jamin  G.  Orr,  concerning  the  supply  of  rations  to  the  troops  of  the  ^ 
United  States,  within  the  state  of  Georgia,  including  that  part  of  the 
Creeks'  land,  lying  within  the  territorial  limits  of  said  state,  according  to 
the  true  intent,  meaning  and  purport  of  the  said  articles  of  agreement  or 
contract. 

The  defendant  pleaded  performance  in  all  things  to  be  done  and  per- 
formed, according  to  the  tenor  and  effect  of  the  condition  of  the  bond. 
The  replication  stated,  that  the  said  Benjamin  G.  Orr,  in  the  said  condition 
mentioned,  did  not  well  and  truly  perform  and  fulfil  the  covenants  and 
agreements  comprised  and  mentioned  in  the  articles  of  agreement  referred 
to  in  the  said  condition  of  the  said  writing  obligatory  ;  but  broke  the  said 
covenants  and  agreements  in  the  following  instances,  to  wit : 

That  although  the  said  United  States  did  advance  and  furnish  to  the 
Benjamin  G.  Orr  divers  large  sums  of  money,  at  divers  times,  on  account  of 
and  to  enable  him,  the  said  Benjamin,  to  carry  into  effect  the  said  articles 
of  agreement,  which  said  several  sums  of  money  ^lounted  altogether  to  the 

sum  of dollars  :     And  although  the  accounts  of  the  said  Benjamin 

G.  Orr,  in  relation  to  the  articles  of  agreement  aforesaid  had  been  duly  and 
finally  settled  by  the  accounting  oflicers  o|  the  government  of  the  United 
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States ;  and  upon  the  said  settlement,  there  was  found  to  be  due  to  the 
United  States,  from  the  said  Benjamin,  the  sum  of dollars. 

Upon  this  replication,  issue  was  joined,  and  a  verdict  and  judgment  ren-  ^ 

dered  in  favor  of  the  defendant ;  and  in  May  1831,  the  plaintiffs  prosecuted 
this  writ  of  error. 

The  provisions  in  this  contract,  made  by  Benjamin  G.  Orr  and  the  plain- 
tiffs, upon  which  the  breaches  were  assigned  on  the  part  of  the  United 
States^  were  the  following  : 

1st.  That  the  said  Benjamin  G.  Orr,  his  heirs,  executors  or  administra- 
tors, shall  supply  and  issue  all  the  rations,  to  consist  of  the  articles  herein- 
after specified,  that  shall  be  required  of  him  or  them,  for  the  use  of  the 
United  States,  at  all  and  every  place  or  places  where  troops  are  or  may  be 
stationed,  marched  or  recruited,  within  the  limits  of  the  state  of  Georgia, 
including  that  part  of  the  Creeks'  laud  lying  within  the  territorial 
^  -  *limits  of  baid  state,  thirty  days'  notice  being  given  of  the  post 
J  or  place  M'here  rations  may  be  wanted,  or  the  number  of  troops  to  be 
furnished  on  their  march,  from  the  1st  day  of  May  1818,  until  the  8ist  day 
of  May  1819,  inclusive. 

3d.  That  supplies  shall  be  furnished  by  the  said  Benjamin  G.  Orr,  his 
heirs,  executors  or  administrators,  at  the  fortified  places  and  military  posts 
that  are  or  may  be  established  in  the  limits  aforesaid,  upon  the  requisition 
of  the  commandant  of  the  army  or  a  post,  in  such  quantities  as  shall  not 
exceed  what  is  sufficient  for  the  troops  to  be  there  stationed,  for  the  space 
of  three  months,  in  advance,  in  good  wholesome  provisions,  consisting  of 
due  proportions  of  all  the  articles  forming  the  ration. 

5th.  That  the  commanding  general,  or  person  appointed  by  him,  at  each 
post  or  place,  in  case  of  absolute  failure  or  deficiency  in  the  quantity  of 
provisions  contracted  to  be  delivered  and  issued,  shall  havr  power  to  supply 
the  deficiency  by  purchase,  at  the  risk  and  on  account  of  ihe  said  Benjamin 
G.  Orr,  his  heirs,  executors  or  administrators. 

The  breaches  assigned  were  :  that,  although  the  United  States  had 
advanced  to  Benjamin  G.  Orr,  at  several  times  after  the  execution  of  the 
contract,  several  sums  of  money  amounting  to  $80,000,  on  account  of  the 
contract  and  agreement  entered  into  by  him,  yet  he  had  failed  to  furnish 
and  to  supply  to  the  said  United  States  the  rations  which  were  required  to 
be  furnished  by  him  under  the  articles  of  agreement  aforesaid,  or  in  any 
manner  to  account  with  the  said  United  States  for  the  said  sums  of  money 
BO  advanced  and  furnished  to  him  as  aforesaid.  And  by  reason  of  the  said 
failure,  the  United  States  were  exposed  to  great  inconvenience,  and  to  great 
and  heavy  losses,  and  were  compelled  to  advance  large  sums  of  money  for 
the  supply  of  the  troops  of  the  United  States,  stating  the  several  amounts 
advanced,  and  the  places  at  which  the  provisions  were  supplied.  The  United 
States  further  alleged  and  charged,  that  the  accounts  of  the  said  Orr,  in 
relation  to  the  contract  aforesaid,  have  been  duly  settled  by  the  accounting 
officers  of  the  government  of  the  United  States ;  and  upon  the  said  settle- 
ment, there  was  found  to  be  due  from  the  said  Orr  to  the  said  United 
^  ,  States,  the  sum  of  $48,308.48  ;  *and  that  the  said  Orr  had  notice 
-•   thereof. 

Four  bills  of  exception  were^tendered  on  the  trial,  by  the  plaintiffs,  to 
the  opinion  of  the  court  given  in  charge  to  the  jury,  and  were  respectively 
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sealed  by  the  court.  The  first  exception  set  oat  the  evidence  given  on  the 
part  of  the  United  States,  consisting  of  the  bond  and  condition,  the  contract 
entered  into  by  Orr,  the  accounts  stated  and  settled  in  the  proper  depart- 
ments of  the  govermcnt,  showing  the  advances  and  payments  of  the  sums  of 
money  to  him,  and  vouchers  and  documents  in  support  of  the  same ;  and 
also,  evidence  to  show  non-performances  of  the  agreement  to  deliver  the 
provisions  to  the  troops  of  the  United  States,  at  the  several  posts  within 
the  district  designated  in  the  contract.  The  account-current  stated  by 
the  accounting  officers  of  the  United  States,  charged  the  contractor,  with 
three  several  sums,  amounting  to  $80,000,  as  follows : 

1818,  Feb.  19.  For  part  of  warrant  No.  1660,  for  the  payment  of  his 
drafts  in  favor  of  Richard  Smith,  dated  11th  Feb.  1818,  $55,000  ;  March  6, 
for  warrant  No.  1733,  received  by  him  on  account,  $15,000;  July  2,  for 
warrant  No.  2262,  received  by  him  on  account,  $10,000 — $80,000. 

The  account  also  contained  other  items  of  debit  for  the  costs  and 
expenses  of  supplies  furnished  in  consequence  of  the  asserted  failure  of  the 
contractor,  amounting,  with  the  advances  stated,  to  $106,957.19.  Credits 
were  allowed  in  the  account  amounting  to  $58,648.71.  Leaving  a  balance 
alleged  to  be  due  to  the  United  States  of  $48,308.48. 

No  proof  was  offered  of  any  requisition  or  notice  to  the  contractor  for 
the  supplies  at  the  post  where  the  failures  were  alleged  to  have  occurred. 
The  plaintiffs  showed,  however,  that  on  the  15th  of  January  1817,  Benjamin 
G.  Orr  contracted  to  supply  all  rations  required  for  the  use  of  the  United 
States  troops,  within  the  limits  of  South  Carolina  and  Georgia,  from  the  1st 
day  of  June  1817,  to  the  31st  day  of  May  1818,  inclusive  ;  and  that  in  the 
execution  of  that  contract,  he  had  become  acquainted  with  the  number  of 
rations  required  at  the  fixed  posts ;  and  evidence  was  also  offered  to  the 
jury,  which  was  intended  to  prove  to  their  satisfaction  on  the  one  side,  that 
the  contractor  *had  dispensed  with  any  special  requisition  or  notice,  r^.^. 
under  the  last  contract,  and  on  the  other,  that  he  had  always  insisted  ^ 
on  the  necessity  of  notice. 

Upon  the  evidence  so  given,  the  counsel  for  the  United  States  prayed 
the  court  to  instruct  the  jury,  that  it  was  competent  for  them  to  infer  from 
the  evidence,  that  the  said  Orr,  in  supplying  the  fixed  posts  as  he  had 
before  done,  under  his  former  contract,  and  knowing  thereby  the  number 
of  rations  there  required,  dispensed  with  any  special  requisition  and  notice 
in  relation  to  such  supplies  to  said  posts,  and  in  case  of  failure  to  supply 
such  posts  according  to  usage  and  knowledge,  was  liable,  under  the  bond 
and  contract  upon  which  this  action  was  founded.  Which  last  instruction 
the  court  refused  to  give  in  relation  to  any  of  the  charges  for  failure,  as 
aforesaid,  being  of  opinion,  that  the  United  States  were  not  entitled,  under 
the  said  contract,  to  charge  the  said  Orr  for  the  amount  paid  by  them  for 
provisions,  upon  any  supposed  case  of  absolute  failure  or  deficiency  in  the 
quantity  of  provisions  contracted  to  be  delivered  and  issued  by  the  said 
Orr,  unless  such  failure  or  deficiency  took  place  after  a  requisition  upon  the 
said  Orr  (or  his  agent,  duly  authorized  by  him  to  receive  such  requisition), 
made  by  the  commandant  of  the  army  or  a  post,  in  case  the  provisions  were 
wanted  for  a  forfeited  place  or  a  military  post ;  and  in  no  case,  unless  such 
failure  or  deficiency  took  place  after  thirty  days'  notice  had  been  given  to 
him,  or  bis  said  agent,  of  the  post  or  ])lace  where  the  rations  were  wanted, 
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or  of  the  nambcr  of  troops  to  bo  furnished,  in  case  the  rations  were  wanted 
for  marching  troops.  To  this  refasal,  the  counsel  of  the  United  States 
excepted. 

The  defendant,  after  giving  in  evidence  the  documents  and  vouchers  in 
support  of  such  of  the  additional  credits  claimed  by  him  as  had  been 
rejected  and  remarked  upon  by  the  third  auditor,  contended  (upon  the 
grounds  stated  in  the  foregoing  exception,  and  upon  the  authority  of  the 
court's  said  decision),  that  all  the  items  of  charges  against  said  Orr,  in  said 
official  accounts,  under  the  contract  of  February  9th,  1818,  stated,  except 
the  three  advances  from  the  treasury  of  $55,000,  $15,000,  and  $10,000,  first 
charged,  and  insisted  upon  the  rejection  of  the  same,  and  then  claimed  to 
^       ^   have  set  off  against  the  said  $80,000,  *and  to  be  allowed  in  this  suit 

'  ^  the  several  sums  of  money  admitted  to  the  credit  of  said  Orr,  under 
said  contracts,  for  provisions  furnished,  and  expenditures,  upon  abstracts 
and  vouchers,  by  him  and  his  administrator  exhibited  to  the  third  auditor,  and 
claimed  as  credited  in  said  official  accounts,  disclaiming  and  deducting 
from  said  credits  all  such  as  appeared  to  be  mere  counter-credits  or  cross- 
entries  dependent  upon  the  corresponding  and  contested  charges  in  said 
accounts ;  and  also  claimed  the  allowance  of  such  of  the  said  additional 
credits  as  had  been  rejected  and  remarked  on  by  the  third  auditor  as  afore- 
said. Whereupon,  the  plaintiffs,  by  their  counsel,  made  the  following 
prayer  to  the  court :  That  as  the  defendant  has  used  the  account  exhibited 
by  the  plaintiffs,  and  have  claimed  the  credits  therein  stated  as  allowed  to 
the  contractor,  from  the  jury,  without  offering  any  other  evidence  of  their 
claim  to  such  credits,  then  the  whole  of  said  account  is  to  go  the  jury,  as 
well  the  charges  as  the  credits  in  the  said  account ;  and  if  the  defendant 
shall  offer  no  evidence  to  impeach  the  items  charged  in  the  account,  they 
are  to  be  taken  as  correct  ;  and  that  the  defendant  cannot  rely  on  the 
account  for  his  credits,  without  being  bound  by  such  entries  of  charge  as 
he  may  be  unable  to  impeach.  Which  instruction  and  opinion,  the  court 
refused  to  give  ;  to  which  refusal  the  attorney  of  the  United  States 
excepted. 

The  defendant  prayed  the  court  to  instruct  the  jury  as  follows  :  That  if 
the  jury  find  and  believe  from  the  e^^idence  aforesaid,  that  the  three  several 
advances  from  the  war  department  to  said  Orr,  in  the  said  first  account 
above  charged,  to  the  amount  of  $80,000,  though  appearing  in  the  receipts 
for  the  same,  as  made  on  account  of  this  contract,  were  nevertheless  advanced 
under  an  arrangement  and  understanding  between  the  government  and  said 
Orr,  to  which  the  sureties  in  the  bond  now  in  suit  were  in  no  manner  party 
or  privy,  that  the  said  sums  of  money  were  to  be  held  by  the  said  con- 
tractor as  a  common  fund  of  supplies,  as  well  for  the  forts  and  military 
posts  in  Florida,  including  the  subsistence  of  Indian  prisoners  there,  as  of 
the  posts  within  the  state  of  Georgia,  and  the  Creek  lands  within  the  terri- 
torial limits  of  that  state,  and  to  be  indiscriminately  applied  lo  all  or  any 
^  -  of  both  Georgia  and  Florida  forts  and  military  posts,  upon  the  *terras 
^  and  conditions  of  this  contract,  as  if  extended  to  the  Florida  posts ; 
and  that  the  said  contractor  was  accordingly  called  on  and  required,  in  the 
execution  of  this  contract,  and  out  of  the  general  fund  so  advanced  nomi- 
nally under  this  contract,  to  furnish  subsistence  as  well  for  the  Florida 
posts,  including  Indian  prisoners  there,  as  for  the  posts  within  the  proper 
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territorial  limits  of  the  contract,  indiscriminately ;  and  that  both  branches 
of  supply  were  blended  in  debits  for  alleged  failures,  &c.,  and  credits  for 
supplies  in  the  same  official  account  of  advances  and  expenditures  under 
this  contract,  as  kept  at  the  proper  accounting  departments  of  the  treasury 
and  war  departments,  without  there  having  been  any  specific  part  or  portion 
of  the  said  advances  designated  and  set  apart  for  the  two  branches  of  supply 
and  subsistence,  in  Georgia  and  Florida  respectively ;  then  the  obligors  in 
the  bond  now  in  suit,  or  any  of  them,  are  not  responsible  in  this  action, 
under  the  tenth  article  of  said  contract,  for  the  accounting  and  paying  by 
said  Orr  of  any  balance  or  surplus  of  the  said  advances,  remaining  in  his 
hands  unexpended,  at  the  time  of  the  expiration  of  the  term  of  said  con- 
tract, in  the  execution  of  the  said  contract,  and  in  the  supplies  of  subsist- 
ence therein  stipulated  for ;  which  opinion  the  court  gave  as  prayed  ;  to 
which  the  United  States  excepted. 

The  attorney  for  the  United  States  prayed  the  following  instruction. 
That  the  receipts  of  Orr,  offered  in  evidence,  are  primd  facie  evidence 
that  he  received  the  $80,000  under  the  contract  on  which  this  suit  is  brought, 
and  that  it  is  incumbent  on  the  defendant  to  satisfy  the  jury,  by  evidence, 
that  the  said  advances  were  not  made  under  the  said  contract,  as  stated  in 
the  said  receipts,  but  that  it  was  so  stated  by  mistake  or  design  on  the  part 
of  the  government  and  said  Orr,  and  intended  to  be  applicable  to  some  other 
contract.  Which  the  court  refused  to  give  as  prayed,  but  instructed  the 
jury,  that  the  receipts  of  Orr  aforesaid,  were  primd  facie  evidence  that  he 
received  the  $80,000  under  the  contract  on  which  this  suit  is  brought,  and 
that  it  is  incumbent  on  the  defendant  to  satisfy  the  jury,  by  evidence,  that 
the  said  advances  were  not  made  under  the  said  contract  as  stated  in  said 
receipts.    To  which  refusal,  the  United  States  excepted. 

♦The  case  was  argued  by  Btttlery  Attorney-General,  for  the  United  r^ .  ^,- 
States  ;  and  by  Goods  and  Jones^  for  the  defendant.  ^ 

For  the  United  States,  it  was  contended,  that  the  judgment  of  the  court 
below  is  erroneous,  and  ought  to  be  reversed  for  the  following,  among  other 
reasons : 

I.  The  first  exception  was  well  taken.  1.  It  was  competent  for  the  con- 
tractor to  dispense  with  notice— certainly  so  far  as  his  own  liability,  which 
is  the  only  question  in  the  present  suit,  was  concerned — and  there  was  some 
evidence  before  the  jury,  from  which  such  a  waiver  might  have  been 
inferred.  2.  The  rule  laid  down  by  the  court,  and  their  refusal  to  instruct 
as  prayed,  entirely  withdrew  that  evidence  from  the  consideration  of  the 
jury. 

n.  The  second  exception  was  well  taken.  1.  The  account  was  one  entire 
document,  and  the  defendant,  if  he  elected  to  rely  on  any  part  thereof,  was 
bound,  by  the  general  rules  of  evidence,  to  take  the  whole  as  evidence,  so  far 
as  It  was  pertinent  to  the  subject-matter  of  the  suit.  2.  There  is  the  more 
reason  for  adhering  to  the  general  rule  in  this  case,  because  the  account  was 
stated  by  a  public  officer,  to  whom,  by  law,  and  by  the  contract  of  the  par- 
ties, the  duty  of  settling  the  accounts  in  question,  was  to  be  referred. 

III.  Admitting  the  premises  on  which  the  instruction  stated  in  the  third 
exception  was  given,  to  have  been  found  by  the  jury,  still  the  conclusion 
adopted  by  the  court  does  not  legally  follow ;  but  the  principal  and  hia 
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representatives  may  be  held  accountable  in  this  action,  for  any  balance 
remaining  unexpended  of  moneys  advanced  in  the  manner  suggested  in  said 
exception. 

lY.  The  whole  instruction  mentioned  in  the  fourth  exception,  ought  to 
have  been  given  as  prayed. 

The  Attorney-  General  stated,  that  the  first  question  to  be  examined  was, 

whether  the  contractor  could  dispense  with. the  notice  required  to  be  given 

to  him,  of  the  place  where  the  rations  were  to  be  delivered  to  him,  under 

♦a-Oftl  ^^®  ^^®*  P*"^  ^^  ^^®  contract.    *And  secondly,  whether  there  was  evi- 

-*   dence  to  show  that  he  had  done  so. 

The  sureties  of  the  contractor  have  nothing  to  do  with  this  inquiry. 
There  is  a  distinction  between  the  rights  of  the  principal  and  the  sureties, 
in  such  a  case  as  this.  While  the  sureties  might  claim  not  to  bo  affected  by 
any  waiver  of  the  notice,  and  therefore,  object  to  evidence  of  such  a  waiver 
in  a  suit  against  them,  the  principal  can  have  no  such  right.  This  suit  is 
on  a  joint  and  several  bond  ;  and  a  recovery  might  be  had  against  the  prin- 
cipal, although  it  could  not,  on  the  same  evidence,  be  sustained  against  the 
sureties.  The  suit  is  against  the  contractor  Orr,  and  the  rights  of  the  sure- 
ties are  not  at  all  involved  in  it.  No  suit  has  been  instituted  against  the 
sureties.  The  principal  in  a  bond  may  be  liable  for  the  payment  of  the  sum 
due  upon  it,  and  yet  the  surety  may  not  be  responsible.  As,  where  the 
surety  is  an  infant,  a  judgment  against  the  principal  would  not  affect  him. 
Although  a  judgment  in  favor  of  the  principal  in  a  bond,  may  be  evidence 
for  a  surety,  it  does  not  follow,  that  a  judgment  against  the  principal  is  evi- 
dence against  a  surety.  Norris'  Peake  73.  The  undertaking  of  the  surety 
is  collateral ;  and  if  the  principal  is  acquitted  of  his  responsibility,  that  of 
the  surety  is  at  an  end  for  ever.  While  it  is  admitted,  that  the  construction 
to  be  given  to  the  bond,  is  the  same  in  an  action  against  the  principal  as 
against  the  surety,  yet  the  evidence  which  is  admissible,  when  the  remedy 
is  sought  against  the  principal,  may  be  different;. 

It  will  not  be  denied,  that  so  far  as  Orr  was  interested  in  the  conse- 
quences of  a  waiver  of  the  notice,  he  could  waive  it.  The  notice  required 
in  the  contract,  was  a  condition  precedent ;  it  was  for  the  benefit  of  Orr, 
to  prevent  his  being  subjected  to  the  consequences  of  a  unexpected  demand 
for  provisions,  and  at  a  place  where  he  had  not  prepared  to  deliver  them, 
and  did  not  know  beforehand  they  would  be  required  at  a  particular  period. 
But  when,  from  circumstances  previously  within  his  knowledge,  from  his 
having,  under  a  previous  contract,  become  perfectly  informed  of  the  wants 
of  the  army,  and  the  extent  of  those  at  "  the  fixed  posts,"  all  the  inform- 
*iinQl  *^^^°  which  *notice  could  give  him  was  already  in  his  posssession, 
J  no  notice  was  then  necessary.  The  alleged  waiver  did  not  vary  the 
construction.  Suppose,  a  memorandum  had  been  indorsed  on  the  contract 
by  Orr,  dispensing  with  the  thirty  days'  notice  ;  this  would  not  have  been 
a  new  contract. 

It  is  admitted,  the  inquiry  must  be  confined  to  the  issue  made  in  the 
replication,  where  the  breaches  are  assigned  ;  but  the  matter  relied  upon  to 
show  a  waiver  is  embraced  in  the  assignment  of  the  breaches.  The  replica- 
tion refers  to  the  contract,  and  it  covers  all  advances  made  to  the  con- 
tractor. 
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No  opinion  upon  the  weight  of  the  evidence  was  asked.  The  evidence 
was  given^  from  which,  it  was  claimed,  that  the  jury  might  infer  the  waiver, 
and  the  court  was  requested  to  charge  the  jury,  that  they  might  decide,  if 
notice  had  been  waived  ;  but  the  court,  instead  of  this,  decided,  and  did 
instruct  the  jury,  that  Orr  could  not  waive  notice.  The  instruction  asked 
for  should  have  been  given  ;  which  was,  that  it  should  be  left  to  the  jury 
to  infer,  whether  there  was  any  evidence,  express  or  implied,  by  which  a 
waiver  of  notice  could  bo  inferred. 

The  attorney-general  then  went  into  an  examination  of  the  evidence  ; 
from  which,  if  they  had  been  permitted  so  to  do  by  the  court,  a  waiver  of 
notice  might  be  inferred.  He  said,  the  weight  of  the  evidence  might  have 
been  against  the  waiver,  but  this  should  have  been  left  to  the  jury.  But 
the  court  said,  in  no  case  can  there  be  a  recovery,  without  proof  of  previous 
notice  of  the  quantity  of  provisions  wanted.     3  Munf.  352. 

As  to  the  second  exception.  The  general  rule  is,  that  one  party  cannot 
take  advantage  of  a  portion  of  the  contents  of  a  paper  produced  by  the 
other  party,  without  admitting  the  whole  of  the  contents.  The  whole  is  made 
evidence,  so  far  as  it  is  applicable  to  the  matters  in  controversy.  It  is  immate- 
rial, who  introduces  the  evidence.  The  rule  grows  out  of  the  fact,  that  the 
paper  is  one  entire  account.  The  introduction  of  it,  is  the  introduction  of 
one  single  document ;  and  the  rule  rests  on  the  general  principle,  that  a  con- 
fession must  be  taken  together.  The  United  States  have  never  admitted  the 
credits  separated  from  the  debits.  ^ 

•Upon  the  third  exception,  it  was  contended  for  the  United  States,  r^.,^ 
that  the  three  payments,  amounting  to  $80,000,  were  made  on  the  ^ 
contracts  of  Orr  with  the  government,  promiscuously  ;  and  the  instruction 
asked  was,  that  the  jury  might  find  what  was  advanced  for  the  Florida,  and 
what  for  the  Georgia  posts  (there  were  fixed  posts  in  both)  ;  and  thus  dis- 
criminate between  the  contracts.  This  was  a  proper  subject  for  the  jury, 
and  the  court  ought  not  to  have  excluded  the  examination.     3  Johns.  528. 

The  fourth  exception  was  properly  taken.  Why  should  not  the  whole 
instruction  have  been  given  ?  The  defendant  ought  to  have  shown  by  evi- 
dence, that  the  advances  of  180,000  were  not  made  under  the  contract.  The 
receipts  of  Orr  were  primd  facie  evidence,  and  if  there  was  mistake  or  design 
on  the  part  of  the  government,  or  of  Orr,  in  stating  them  ;  then,  that  they 
were  applicable  to  some  other  contract  should  have  been  shown. 

Jones  and  Goxe,  for  the  defendant,  denied,  that  on  a  joint  and  several 
bond,  a  recovery  can  be  had  against  the  principal,  when  the  surety  is  not 
liable.  There  is  no  distinction  between  the  principal  and  the  surety  in  such 
an  obligation.  The  obligation  and  contract  are  one  although  there  may  be 
several  remedies.  4  Bac.  Abr.,  tit.  Obligation,  D,  4, 165, 167,  note.  A  judg- 
ment in  a  several  suit  against  the  principal,  will  conclude  the  sureties  ;  and 
an  acquittal  of  the  principal,  it  is  admitted,  will  discharge  the  sureties.  A 
judgment  against  the  principal,  would  be  evidence  against  the  sureties,  in  a 
separate  action  against  them.  2  Stark.  196.  If  any  distinction  ever  exists, 
it  mus';  grow  out  of  something  dehors  the  bond,  either  before  or  after  its 
execution,  and  relate  to  the  remedy. 

This  case  is  to  be  looked  at,  as  if  Orr  had  given  the  bond  alone  ;  and  it 
BWBt  be  admitted,  that  each  party  to  a  joint  and  several  bond  can  act  only 
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for  himscli  ;  he  may  waive  any  claims  he  has  under  it,  for  himself^  but  for 
no  other  party  to  it.  The  waiver  dispenses  with  the  proof  of  performance 
of  a  condition  precedent,  and  as  founded  on  the  principle,  that  the  condition 
had  been  performed.  But  it  is  denied,  that  the  condition  in  the  contract 
^  1  ^*^  precedent.  It  was  a  substantial  independent  *agreement,  to 
J  supply  such  provisions  as  should  be  required  from  Orr,  on  thirty  days' 
notice.     Strike  this  out,  and  the  contract  would  be  without  sense. 

But  the  court  was  not  called  upon  to  decide  upon  the  operation  of  the 
alleged  waiver.  It  was  asked  to  decide,  that  it  was  competent  for  the  jury 
to  infer,  that  the  notice  was  waived.  This  was  asking  the  jury  to  infer  a 
legal  consequence.  A  military  "  post,"  where  rations  were  to  be  delivered, 
affords  no  evidence  of  the  quantity  of  provisions  wanted  there.  Changes  in 
the  number  of  the  garrison  may  occur,  so  as  to  augment  or  diminish  the 
number  of  rations  wanted  ;  and  the  deliveries  of  1817,  would  furnish  no 
evidence  of  what  would  be  required  in  1818.  The  same  provision  as  to 
notice,  was  contained  in  both  contracts  ;  and  no  evidence  was  offered  to 
show,  that  deliveries  under  the  contract  of  1817,  were  made  without  notice. 

The  second  exception  presents  the  question,  whether  the  defendant,  by 
using  the  account  as  to  the  credits  contained  in  it,  made  the  debits  in  the 
same  account,  evidence  against  him.  The  distinction  is,  whether  the  evi- 
dence is  offered  by  the  party  claiming  the  benefit  of  the  admission,  or  by  the 
opposite  party.  The  evidence  was  introduced  by  the  United  States.  This 
gave  the  defendant  the  right  claimed.  It  is  but  justice  to  a  party  against 
whom  a  treasury  account  is  exhibited,  such  as  that  relied  upon  by  the  plain- 
tiffs, that  the  credits  contained  in  it  should  be  used  by  him  as  evidence, 
without  prejudice  to  his  right  to  object  to  the  debits.  On  the  examination 
of  the  account  by  the  ofiicer  who  has  to  adjust  his  account  at  the  treasury, 
all  the  original  vouchers  exhibited  by  him  are  surrendered,  and  remain 
there.  When  the  credit  has  been  admitted,  the  party  cannot  be  deprived 
of  it. 

The  third  instruction  claimed  by  the  plaintiffs,  and  which  is  the  subject 
of  the  third  exception,  assumes,  that  there  was  to  be  a  common  fund  for  the 
posts  in  Florida  and  Georgia.  The  advances  were  not,  therefore,  made 
upon  the  contract  now  in  question,  and  they  are  not  covered  by  the  bond  on 
which  this  suit  is  brought.  The  contract  does  not  extend  to  supplies  in 
Florida,  and  no  account  was  exhibited,  as  settled  for  advances  made  upon 
this  contract  exclusively.  Such  an  account  would  have  been  proper,  and 
^  ,  was  necessary  to  enable  the  jury  to  *decide  upon  the  extent  of  the 
J  defendant's  responsibility.  There  was  no  error  in  the  action  of 
the  circuit  court  in  this  matter. 

The  instructions  given  to  the  jury,  and  which  are  complained  of  in  the 
fourth  exception,  are  more  favorable  to  the  United  States,  than  was  war- 
ranted by  the  facts.  The  jury  have  by  their  verdict  found  the  fact,  that 
there  was  a  blending  of  the  advances,  and  that  the  advances  were  not  made 
under  the  Georgia  contract  only. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — This  is  a  writ  of 
error  to  the  circuit  court  of  the  district  of  Columbia  for  the  county  of 
Washington.  The  original  suit  was  brought  on  a  bond  given  by  Orr,  and 
certain  persons  as  his  sureties,  to  the  United  States,  on  the  9th  of  February 
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1818,  for  the  penal  sum  of  135,000,  upon  condition,  well  and  traly  to  per* 
form,  <fec.,  certain  articles  of  agreement,  dated  the  same  day  ^fec,  '^  made 
hetween  John  C.  Calhoun,  secretary  of  war,  and  the  said  Orr,  concerning  the 
supply  of  rations  to  the  troops  of  the  United  States  within  the  state  of 
Georgia,  including  that  part  of  the  Creeks'  lands  within  the  territorial  limits 
of  said  state,  according  to  the  true  intent  and  purport "  thereof.  The 
defendant  Orr  died  pending  the  suit,  and  it  being  revived  against  his 
administrator,  the  latter,  after  oyer  of  the  bond  and  condition,  and  articles 
of  agreement,  pleaded  a  general  performance  of  the  condition  by  Orr ;  and 
the  replication  assigned  for  breach,  that  although  the  United  States  did 
advance  and  furnit^h  to  Orr,  divers  large  sums  of  money  at  divers  times,  on 
account  of,  and  to  enable  him  to  carry  into  effect,  the  articles  of  agreement ; 
and  although  the  accounts  of  Orr,  in  relation  to  the  articles  of  agreement,  had 
been  finally  settled  by  the  accounting  officers  of  the  government  and  upon 
the  settlement,  there  was  found  duo  to  the  United  States  the  sum,  &c.; 
yet  he  had  not  paid  the  same,  &c.  Upon  this  replication,  issue  was  joined  ; 
and  the  cause  being  tried,  a  verdict  was  found  *for  the  administrator,  upon 
which  judgment  was  afterwards  given  by  the  court  in  his  favor.  At  the 
trial,  several  bills  of  exception  were  taken  on  behalf  of  the  United  States  ; 
and  the  validity  of  these  exceptions  constitutes  the  matter  now  in  contro- 
versy before  this  court. 

♦The  first  article  of  the  articles  of  agreement  above  referred  to,  r^.,q 
is  to  this  effect :  "  That  the  said  Orr,  his  heirs,  &c.,  shall  supply  and  ^ 
issue  all  the  rations,  to  consist  of  the  articles  hereinafter  specified,  that  shall 
be  required  of  him  or  them,  for  the  use  of  the  United  States,  at  all  and  every 
place  or  places,  where  troops  are  or  may  be  stationed;  marched  or  recruited, 
within  the  limits  of  the  state  of  Georgia,  including  that  part  of  the  Creeks' 
land  lyiDg  within  the  territorial  limits  of  said  state,  thirty  days' notice  being 
given  of  the  post  or  place  where  rations  may  be  wanted,  or  the  number  of 
troops  to  be  furnished  on  their  march,  from  the  1st  day  of  June  1818,  until 
the  31st  day  of  May  1819,  inclusive,  at  the  following  prices,  <fec."  The  tenth 
article  provides,  '*  that  all  such  advances  of  money,  as  shall  be  made  to  the 
said  Orr,  Ac,  for  or  on  account  of  the  supplies  to  be  furnished,  pursuant  to 
this  contract,  and  all  such  sums  of  money  that  the  commanding  ofiicer  of 
the  troops  or  recruits,  Ac,  may  cause  to  be  disbursed,  in  order  to  procure 
supplies,  in  consequence  of  any  failure  on  the  part  of  the  said  Orr,  Ac,  in 
complying  with  the  requisitions  herein  contained,  shall  be  accounted  for  by 
him  or  them,  by  way  of  off-set  against  the  amount  of  such  supplies  ;  and 
the  surplus,  if  any,  repaid  to  the  United  States,  immediately  after  the  expira- 
tion of  the  terms  of  this  contract,  together  with  interest,  Ac;  and,  that  if 
any  balance  shall,  on  any  settlement  of  the  accounts  of  Orr,  Ac,  be  found 
doe  by  him  or  them,  Ac,  the  same  shall  be  immediately  paid. 

At  the  trial,  the  United  States,  in  support  of  their  suit,  introduced  cer- 
tain official  accounts  and  statements  of  the  third  auditor,  duly  certified  from 
the  treasury  department,  which  were  read  in  evidence,  saving  to  the  defend- 
ant all  exceptions  to  the  competency  of  these  accounts  to  charge  him,  other- 
wise than  as  the  items  of  charges  in  the  same  should  be  supported  by  proof. 
The  United  States  also  read  in  evidence  a  contract  made  by  Orr,  in  January 
1817,  for  army  supplies  for  the  state  of  South  Carolina  and  Georgia  for  one 
year,  from  the  3l8t  day  of  May  1817  ;  the  terms  of  which  contract  are  the 
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same  as  those  of  the  contract  of  1818.  Besides  evidence  to  other  points,  not 
now  material  to  be  stated,  the  United  States  introduced  the  testimony  of  a 
Mr.  Abbott,  and  proved  by  him,  that  at  the  time  when  contracts  were  made 
for  the  supply  of  the  United  States  troops,  the  contractors  (as  he  believed) 
^  ,  were  then  informed  of  *the  fixed  posts  within  the  limits  of  the  con- 
J  tract,  and  the  number  of  troops  there  stationed,  and  that  rations  were 
to  be  regularly  supplied  by  such  contractor,  according  to  tlie  number  of 
troops  so  stationed  at  such  places  ;  and  that  the  contractor  was  informed 
he  was  to  continue  so  to  do,  without  any  other  notice ;  and  that  special 
requisitions  and  notice  of  thirty  days  would  be  made  and  given  for  all  other 
supplies,  at  other  places  or  posts,  and  for  any  change  in  the  quantity  of  sup- 
plies which  might  become  necessary  at  the  fixed  posts,  from  a  change  in  the 
number  of  troops  stationed  at  such  fixed  posts  ;  and  that  such  was  the  under- 
standing at  the  war  department,  in  settling  the  accounts  of  contractors.  But 
he  did  not  know  of  any  verbal  explanation  between  the  secretary  of  war  and 
Orr  on  this  subject,  specifying  anything,  more  or  less,  than  what  the  con- 
tract specified  ;  and  he  did  not  know  that  there  had  been  any  submission  or 
agreement  of  contractors  to  such  a  construction  of  their  contracts  ;  but  that 
such  was  the  rule  adopted  by  the  accoimting  officers  in  settling  the  accounts 
of  contractors. 

The  defendant,  among  other  things,  introduced  evidence  to  show,  that 
Orr  always  insisted  on  the  necessity  of  requisitions  and  notices,  according 
to  the  terms  of  the  contract,  for  supplies  at  all  posts,  before  he  could  be 
charged  with  a  failure  ;  and  also  to  show  the  custom  of  making  requisitions, 
and  giving  such  notices  for  supplies  at  all  posts,  where  provisions  were 
required,  and  without  regard  to  their  being  old  established  posts,  or  new 
ones  established  after  the  contract. 

After  the  whole  evidence  was  closed,  the  attorney  for  the  United  States 
prayed  the  court  to  instruct  the  jury,  "that  it  was  competent  for  them  to 
infer  from  the  said  evidence,  that  the  said  Orr,  in  supplying  the  fixed  posts, 
as  he  had  before  done  under  his  former  contract,  and  knowing  thereby  the 
number  of  rations  there  required,  dispensed  with  any  special  requisition  and 
notice,  in  relation  to  such  supplies  to  said  posts  ;  and  in  case  of  failure  to 
supply  such  posts,  according  to  usage  and  knowledge,  is  liable,  under  the 
bond  and  contract  upon  which  this  action  is  founded."  The  circuit  court 
refused  to  give  this  instruction,  and  the  question  now  is,  whether  it  ought 
to  have  been  given  ? 

To  the  terms  in  which  this  instruction  is  couched,  there  is  certainly  a 
*4 1  !^^  ^^^^'^^^^^^^  objection.  The  language  used  is  *equi vocal,  and  admits 
^  of  various  interpretations  ;  and  it  is  certainly  the  duty  of  the  party 
asking  an  instruction,  to  express  it  with  such  certainty  as  may  not  mislead 
either  the  court  or  the  jury.  The  court  were  asked  to  instruct  the  jury, 
"that  it  was  competent  for  them  to  infer  from  the  said  evidence,  d5C." 
Now,  if  by  "  competent,"  as  here  used,  it  was  intended,  that  there  was 
sufficient  evidence  from  which  the  jury  might  infer  a  waiver  or  dispensation, 
&c.,  the  instruction  was  manifestly  wrong,  for  it  required  the  court  to  decide 
upon  the  weight  of  evidence,  and  to  take  from  the  jury  the  right  to  ascertain 
that  which  is  peculiarly  within  their  province,  for  themselves.  But  if  it 
was  only  intended  to  express,  that  there  was  evidence  conducing  to  prove  a 
waiver,  the  language  was  ill  adapted  to  the  purpose ;  for  it  does  not  ask, 
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whether  the  evidence  introduced  on  the  part  of  the  United  States,  if  believed, 
conduced  to  such  a  purpose,  but  whether  the  evidence  on  both  sides  conduced 
to  such  a  purpose,  which  would  require  tbe  court  to  ascertain,  in  like  man- 
ner, the  weight  of  the  evidence  ;  for  it  could  not  be  correctly  affirmed,  that 
the  evidence  conduced  to  such  a  purpose,  where  there  was  conflicting  evi- 
dence, unless  there  was  a  decided  preponderance  on  that  side. 

But  without  dwelling  more  on  the  phraseology  of  tbis  instruction,  we 
are  of  opinion,  that  the  court  were  correct  in  refusing  it,  upon  the  substance 
of  the  doctrine  asserted  in  it.  The  court  were  required  to  instruct  the  jury, 
that  it  was  competent  for  them  to  infer,  that  Orr  had  dispensed  with  any 
special  requisition  and  notice,  in  relation  to  supplies  at  fixed  posts,  not  from 
the  evidence  generally,  but  from  two  special  circumstances  in  the  case ; 
first,  from  having  supplied  the  fixed  posts,  as  ho  had  done,  under  his  former 
contract  (that  is  the  contract  of  the  preceding  year,  1817),  and  secondly, 
from  thus  knowing  the  number  of  rations  there  required.  Now,  the  con- 
tract of  1817  entitled  him  to  have  requisitions  and  notices  of  thirty  days, 
precisely  in  the  same  manner  as  the  contract  of  1818  did,  and  it  was  neither 
proved  nor  admitted  in  the  case,  that  such  requisitions  and  notices  had  not 
been  given  under  the  former  contract.  If  they  had  been  given,  then,  cer- 
tainly, there  could  be  no  legal  inference,  that  they  were  not  to  be  continued 
to  be  given  under  the  contract  of  1818.  And  if  they  were  not  given,  then 
the  circumstance  *that  they  had  been  dispensed  with,  under  a  former  r«4^|« 
contract,  had  no  legal  tend  ^ncy  to  establish  that  they  were  dispensed  ^ 
with  under  a  new  and  independent  contract.  Indeed,  the  very  circumstance, 
that  in  some  new  and  independent  contract  they  were  stipulated  for,  would 
famish  proof,  that  they  were  not  intended  to  be  dispensed  with.  Why 
otherwise  should  they  be  again  inserted  in  the  contract  ?  Certainly,  not  for 
the  purpose  of  showing,  that  they  were  not  to  be  insisted  on,  but  were  to  be 
dispensed  with. 

Besides,  the  fact  of  having  supplied  the  fixed  posts  under  a  former  con- 
tract, and  knowing  thereby  the  number  of  rations  then  required  for  them, 
could  have  no  legal  tendency  to  establish  the  right  or  duty  of  the  contractor 
to  supply  the  same  posts  with  the  same  number  of  rations  in  future  years. 
The  number  of  troops  might  be  varied  ;  the  importance  of  those  posts  might 
be  diminished  or  increased  ;  and  from  the  nature  of  the  military  service, 
many  other  circumstances  might  occur,  to  render  a  fixed  quantity  of  supply 
at  those  posts,  incompatible  with  the  public  interests  or  public  necessities. 
The  very  language  of  the  contract  demonstrates,  that  no  such  fixed  quanti- 
ties could  have  been  contemplated  by  the  parties.  The  contractor  is  to  supply 
and  issue  all  rations,  which  shall  be  required  of  him  <'  at  all,  and  every  place 
or  places  where  troops  are  or  may  be  stationed,  Ac,  thirty  days'  notice  being 
given  of  the  post  or  place  where  the  rations  may  be  wanted,  or  the  number  of 
troops  to  be  furnished  on  their  march."  So  that  the  contract  not  only  does  not 
look  to  any  fixed  posts  in  particular,  but  it  carries  on  its  face  an  implication, 
th«it  the  supply  required  might  or  would  be  varied  in  all  posts  and  places. 

Upon  these  grounds,  we  are  of  opinion,  that  the  circuit  court  were  right 
in  refusing  the  instruction  prayed  for.  We  give  no  opinion  upon  the  point, 
whether  a  parol  waiver  of  the  notice  stipulated  for  in  the  contract  would, 
if  proved,  have  entitled  the  United  States  to  recover  in  this  suit,  it  being  a 
suit  for  a  forfeiture  for  non-fulfilment  of  the  terms  of  the  contract.     Even 
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supposing  a  waiver  by  parol  may  discharge  the  party,  so  as  to  save  a  for- 
feiture of  a  bond,  it  does  not  follow,  that  a  waiver  by  parol  is  to  be  admit- 
ted, to  create  a  forfeiture  of  a  bond.  On  neither  point,  do  we  mean  to 
express  any  opinion. 

^  The  next  exception  involves  the  same  point  relative  to  the  *right 

-I  of  the  defendant  to  have  the  credits  allowed  him  on  the  treasury 
accounts,  notwithstanding  a  rejection  of  some  of  the  debits  which  was 
involved  in  another  case  between  the  same  parties,  in  which  my  brother 
McLean  has  already  delivered  the  opinion  of  the  court. 

The  next  exception  is  to  an  instruction  of  the  circuit  court,  given  upon 
the  prayer  of  the  defendant.  It  is  as  follows:  ^^That  if  the  jury  find  and 
believe  from  the  evidence  aforesaid,  that  the  three  several  advances  from  the 
war  department  to  the  s^id  Orr,  in  the  said  first  account  above  charged,  to 
the  amount  of  |80,000,  though  appearing  in  the  receipts  for  the  same  as 
made  on  account  of  this  contract,  were,  nevertheless,  advanced  under  an 
arrangement  and  understanding  with  the  government  and  said  Orr,  to 
which  the  sureties  in  the  bond  now  in  suit,  were  in  no  manner  party  or 
privy ;  that  the  said  sums  of  money  were  to  be  held  by  the  said  contractor 
as  a  common  fund  of  supplies,  as  well  for  the  forts  and  military  posts  in 
Florida,  including  the  subsistence  of  the  Indian  prisoners  there,  as  of  the 
posts  within  the  state  of  Georgia,  and  the  Creek  lands  within  the  territorial 
limits  of  that  state,  and  to  be  indiscriminately  applied  to  all  or  any  of  both 
the  Georgia  and  Florida  forts  and  military  posts,  upon  the  terms  ond  con- 
ditions of  this  contract,  as  if  extended  to  the  Florida  posts  ;  and  that  the 
said  contractor  was  accordingly  called  on  and  required,  in  the  execution  of 
that  contract,  and  out  of  the  general  fund  so  advanced,  nominally,  under 
this  contract,  to  furnish  subsistence  as  well  for  the  Florida  posts,  including 
Indian  prisoners  there,  as  for  the  posts  within  the  proper  territorial  limits 
of  the  contract,  indiscriminately  ;  and  that  both  branches  of  supply  was 
blended  in  debits  for  alleged  failures,  &c.,  and  credits  for  supplies  in  the 
same  official  account  of  advances  and  expenditures  under  this  contract,  as 
kept  at  the  proper  accounting  departments  of  the  treasury  and  war  depart- 
ments, without  there  being  any  specific  part  or  portion  of  the  said  advances 
designated  and  set  apart  for  the  two  branches  of  supply  and  subsistence 
in  Georgia  and  Florida  respectively  ;  then  the  obligors  in  the  bond  now  in 
suit,  nor  any  of  them,  are  not  responsible  in  this  action,  under  the  tenth 
article  of  said  contract,  for  the  accounting  and  paying  by  said  Orr  of  any 
^  ,  balance  or  surplus  of  the  said  advances,  remaining  *iu  his  hands,  unex- 
•1  pended,  at  the  time  of  the  expiration  of  the  term  of  said  contract,  in 
the  execution  of  the  said  contract,  and  in  the  supplies  of  subsistence  therein 
stipulated  for." 

Stripped  of  the  complicated  circumstances  in  which  this  instruction  is 
involved,  it  presents  the  simple  question,  whether,  under  the  tenth  article 
of  the  contract  of  1818,  the  parties  to  the  bond  are,  in  the  present  action, 
responsible  for  any  balance  in  the  hands  of  Orr,  at  the  expiration  of  the 
same  contract,  of  advances  made  to  him,  not  on  account  of  that  particular 
contract  exclusively,  but  on  account  of  that  and  other  contracts,  as  a  com- 
mon fund  foe  supplies,  where  accounts  of  the  supplies,  the  expenditures  and 
the  funds  had  all  been  throughout  blended  indiscriminately  by  both  parties, 
and  no  separate  portion  had  been  designated  or  set  apart  for  the  contract  of 
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1818.  We  are  of  opinion,  that  the  qne^tion  ought  to  answered  in  the  neg- 
ative ;  and  that,  therefore,  the  instruction  given  by  the  circuit  court  was 
correct.  The  tenth  article  of  the  contract  of  1818  declares,  that  all  advances 
made  **  for  and  on  account  of  the  supplies  to  be  furnished,  pursuant  to  this 
contract,"  shall  be  duly  accounted  for.  Now,  advances  made  as  a  common 
fund  for  supplies  under  that  and  other  contracts,  without  any  discrimin- 
ation or  apportionment  for  either  in  particular,  can,  in  no  just  sense,  be  said 
to  be  advances  made  for  supplies '^ pursuant  to  the  contract"  of  1818. 
The  whole  fund  might,  if  necessary,  be  rightfully  applied  for  any  purpose 
within  the  scope  of  either  contract.  The  unexpended  balance  is  not  the 
balance  of  any  appropriation  or  advances  under  any  particular  contract,  but 
constitutes  a  common  fund  for  all  remaining  purposes  under  any  contract. 
If  it  were  wanted  for  supplies  for  the  Florida  posts,  there  would  be  no  pre- 
tence to  say,  that  it  was  a  balance,  for  which  the  parties  were  responsible 
in  the  present  suit.  And  if  not  wanted  for  such  a  purpose,  still,  to  fix  res- 
ponsibility upon  them,  according  to  the  terms  of  their  engagement,  it  must 
be  shown,  that  the  balance  was  a  balance,  remaining  unexpended,  of  advan- 
ces under  the  contract  of  1818.  But  how  is  that  to  be  shown,  when  no  dis- 
tinct advances  were  made,  no  distinct  expenditures  required,  and  no  distinct 
accounts  kept  under  that  contract  ?  To  say,  that  the  parties  to  the  present 
bond  should  be  liable  for  the  whole  balance,  would  be  to  say,  that  they 
should  be  liable  for  advances  *made  under  any  other  contracts  ;  and 
if  not  liable  for  the  whole,  the  very  case  supposed  in  the  instruction  I  **^ 
precludes  the  possibility  of  any  legal  separation  of  the  items  of  the  balance. 
Each  and  all  of  them  are  blended,  per  my  et  per  toiU,  as  a  common  fund. 
The  case,  indeed,  in  the  principles  which  must  govern  it,  ranges  itself  under 
that  large  class  of  cases,  where  a  party,  bound  for  the  fidelity  of  a  clerk  or 
other  agent  of  A.,  as  keeper  of  his  money  or  accounts,  is  held  not  liable  for 
acts  done  as  the  keeper  of  the  money  or  accounts  of  A.  and  B.  And  in  the 
present  suit,  there  is  no  difference  in  point  of  law,  between  the  liability  of 
the  principal,  and  that  of  the  sureties  upon  the  bond.  It  is  the  same  con- 
tract as  to  both ;  and  binds  both  or  neither.  The  United  States  are  not, 
however,  without  remedy  ;  for  there  can  be  no  doubt,  that  an  action,  in 
another  form,  would  lie  against  Orr,  for  any  balance,  however  received, 
which  remained  unexpended  in  his  hands,  after  the  termination  of  the  ser- 
vice for  which  the  advances  were  made. 

The  next  exception  is,  to  the  refusal  of  the  circuit  court  to  instruct  the 
jury,  "  that  the  receipts  of  Benjamin  G.  Orr,  offered  in  evidence,  are  primd 
facie  evidence  that  he  received  the  $80,000  under  the  contract  on  which  this 
suit  is  brought ;  and  that  it  is  incumbent  on  the  defendants  to  satisfy  the 
jury,  by  evidence,  that  the  said  advances  were  not  made  under  the  said  con- 
tract, as  stated  in  the  said  receipts  ;  Imt  that  it  was  so  stated  by  mistake  or 
design  on  the  part  of  the  government  and  said  Orr^  and  intended  to  he 
applicable  to  some  other  contract,'*^  The  court  gave  the  instruction  as  prayed, 
omitting  only  the  last  clause  as  to  the  mistake  or  design  of  the  parties.  And 
we  are  of  opinion,  that  the  instruction,  as  given,  was  all  that  the  United 
States  had  a  legal  right  to  require.  If  the  advances  were  not  made  under  the 
contract,  as  stated  in  the  receipts,  the  parties  to  the  bond  were  not  responsi- 
ble therefor,  and  it  was  wholly  immaterial  to  them,  how  it  occurred  ;  whethei 
it  was  by  mistake  or  design,  or  otherwise.    The  receipts  were  primd /acis 
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evidence  that  the  money  was  received    under  the  contract ;   and  it  was 
incnmbent  on  the  defendants  to  establish  the  contrary  by  competent  proofs. 
Upon  the  whole,  the  opinion  of  the  court  is,  that  the  judgment  of  the 
circuit  court  ought  to  be  affirmed. 

Judgment  affirmed. 

*420]     ♦William  0.  Holt  and  wife,  Appellants,  v.  Thomas  and  Edmund 

ROOERS. 

Specific  performance, 

Gonstruotion  of  a  oontract  for  the  sale  of  a  tract  of  land.  R.  executed  a  bond  to  D.  conditioned 
that  he  would  make  him  a  fair  and  indisputable  title  to  a  certain  tract  of  land,  on  or  before  the 
Ist  of  January  1 796 ;  and  if  no  conveyance  was  then  made,  that  R.  would  stand  indebted 
to  D.,  in  a  certain  sum  of  money,  being  the  sum  acknowledged  to  be  paid  to  R.  at  tl>e  time  of 
the  contract  No  other  just  interpretation  can,  under  the  circumstances,  be  put  upon  this  lan- 
guage, than  that  the  parties  intended,  that  R.  should  perfect  his  title  to  the  land  by  a  patent, 
and  should  make  a  conveyance  of  an  indisputable  title  to  D.,  on  or  before  the  1st  of  January 
1795 ;  and  if  not  then  made,  the  contract  of  sale  was  to  be  deemed  rescinded,  and  the  forty- 
five  pounds  purchase-money  was  to  be  repaid  to  D. 

In  1799,  the  heir  of  the  vendor,  he  having  died,  obtained  a  complete  title  to  the  land  by  patent, 
and  the  vendee  did  not  die  until  seven  years  afterwards  ;  after  his  death,  in  180G,  no  step  was 
taken  by  his  heirs  or  devisees,  for  the  purpose  of  asserting  any  claim  to  a  performance  of 
the  oontract  for  the  sale  of  the  land,  until  1819  ;  and  no  suit  was  commenced  until  1823  ;  in  the 
meantime,  the  property  had  materially  risen  in  value,  from  the  general  improvement  and  settle- 
ment of  the  country.  The  objection  from  the  lapse  of  time,  is  decisive ;  courts  of  equity  are 
not  in  the  habit  of  entertaining  bills  for  a  specific  performance,  after  a  considerable  lapse  of 
time,  unless  upon  very  special  circumstances ;  even  where  time  is  not  of  the  essence  of  the  con- 
tract, they  will  not  interfere,  where  there  have  been  long  delay  and  laches  on  the  part  of  the 
party  seeking  a  specific  performance  ;  and  especially,  will  they  not  interfere,  where  there  has, 
in  the  meantime,  been  a  great  change  of  circumstances,  and  new  interests  have  intervened.  In 
the  present  case,  the  bill  is  brought  after  a  lapse  of  twenty-nine  years.' 

Appeal  from  the  Circuit  Court  of  Tennessee.  The  case,  as  stated  in  the 
opinion  of  the  court,  was  as  follows  : 

The  suit  was  brought  in  February  1823,  for  a  specific  performance  of  a 
contract,  made  in  January  1794,  for  the  sale  of  land,  under  the  following 
circumstances.  On  the  6th  of  January  1794,  John  Rogers,  of  Virginia, 
executed  his  bond  to  James  Dickinson,  of  the  same  state,  in  the  penal  sum 
of  2000/.  upon  condition,  after  reciting  that  Rogers  had,  on  that  day,  sold 
*4.<2i1  ^^  Dickinson,  a  tract  of  land,  lying  in  Kentucky,  ^containing  about 
-*  1200  acres,  for  120/.  that  if  Rogers,  his  heirs  or  assigns,  shall  make, 
or  cause  to  be  made,  to  Dickinson,  or  his  assigns,  a  good  and  lawful  deed 
for  the  land,  when  required,  then  the  obligation  to  be  void.  On  the  same 
day,  Dickinson  executed  to  Rogers  a  counter-bond,  in  the  penal  sum  of  240/., 
upon  condition,  after  reciting  the  sale  of  the  same  land  to  Dickinson,  and 
the  receipt  by  Rogers  of  45/.,  part  of  the  consideration  money,  "that  if 
Rogers  shall,  on  or  before  the  1st  day  of  January  1795,  make  a  fair  and 
indisputable  title  in  fee-simple  to  Dickinson,  &c.,  of  the  said  tract  or  parcel 
of  land,  and  Dickinson,  after  that  conveyance  being  made,  shall  pay  to 
Rogers  the  further  sum  of  75/.  lawful  money  ;  but  if  no  such  conveyance  of 
said  land  shall  be  made,  then  the  said  Rogers  stands  indebted  to  the  said 

'  Dorsey  V.  Packwood,  12  How.  126;  Harkness     Mason  244  ;  Bronson  v,  Cahill,  4  McLean  19 ; 
«.  Underhill,  1  Black  816 ;   McNeil  v.  Magee,  6     Mason  t>.  Wallace,  Id  77. 
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Dickinson  in  the  sum  of  45/.  already  advanced  as  mentioned  aforesaid,  then 
this  obligation  to  be  void,  or  else  to  remain  in  full  force  and  virtue."  At 
the  time  of  this  contract  of  sale,  Rogers  had  no  patent  for  the  land  ;  but 
only  a  plat  and  certificate  of  survey  of  it,  upon  a  military  warrant.  Rogers 
died  in  April  1794,  without  children,  unmarried  and  intestate,  leaving  his 
father,  George  Rogers,  his  heir-at-law,  who  then  lived  in  Virginia,  and  after- 
wards died  there,  in  March  1 802,  having,  by  his  last  will,  devised  the  land 
in  controversy,  of  which  he  had  obtained  a  patent  in  1799,  to  his  two  sons, 
Edmund  Rogers  and  Thomas  Rogers  (the  defendants),  and  to  his  four 
daughters,  to  each  of  them  one-sixth  part ;  and  constituted  his  said  sons 
trustees  for  his  four  daughtera,  during  their  lives,  and  afterwards  for  their 
children,  respectively,  in  fee,  with  power  to  sell  the  same,  Soc.  He  also 
appointed  his  two  sons  executors  of  his  will.  Dickinson  continued  to  reside 
in  Virginia,  until  his  death,  in  1806  ;  and  by  his  last  will,  he  devised  his 
estate  to  his  wife,  Mary  Dickinson,  under  whom  the  plaintiff,  Ann  Holt 
claimed,  as  her  daughter  and  sole  heiress  at  law,  the  land  in  controversy. 

The  suit  was  brought  against  the  defendants,  Edmund  and  Thomas 
Rogers,  without  making  the  four  daughters,  or  any  of  them  or  their  repre- 
sentatives, parties.  The  circuit  court  dismissed  the  bill  of  the  complainants, 
and  they  prosecuted  this  appeal. 

*The  case  was  submitted  to  the  court  on  printed  arguments,  by  ^.^ 
JBibby  for  the  appellants  ;  and  by  Tompkins,  for  the  appellees.  L 

The  arguments  for  the  appeUanta  stated,  that  the  defendants,  by  their 
answers,  exhibit  the  obligation  from  Dickinson  to  Rogers,  above  recited, 
and  rely  on  two  defences  :  Ist.  "That  the  obligation  from  Rogers  to  Dick- 
inson, and  from  Dickinson  to  Rogers,  taken  together,  leaves  it  entirely 
optional  with  said  Rogers  whether  he  would  convey  the  land  or  not ;  and 
if  he  did  not  convey  it,  he  was  then  bound  to  pay  45/."  2d.  Length  of 
time.     Upon  hearing,  the  circuit  court  dismissed  the  bill. 

1.  As  to  the  first  defence  set  up  by  the  defendant?,  the  counsel  for  com- 
plainant believes  it  is  not  tenable.  Rogers  bound  himself,  absolutely  and 
unconditionally,  to  convey  the  land  to  Dickinson,  at  no  fixed  day,  but 
"  when  required."  The  bond  of  Rogers  to  Dickinson  recites  the  transac- 
tion as  a  sale,  not  as  a  security  for  money  lent.  The  penalty  is  2000/., 
evidently  intended  to  enforce  a  conveyance.  The  bond  from  Dickinson  to 
Rogers  is  in  the  penalty  of  240/.  ;  the  condition  recites  the  transaction  as  a 
sale  of  the  land  for  120/.,  and  the  payment  of  45/.  thereof.  It  is  an  obliga- 
tion upon  Dickinson  to  pay  the  residue  of  the  purchase-money,  on  or  before 
the  1st  day  of  January  1795  ;  and  there  is  annexed  thereto,  as  a  precedent 
condition  to  be  performed  by  Rogers,  "the  conveyance  of  a  fair  and  indis- 
putable title  in  fee-simple."  "After  that  conveyance  being  made,"  Dickin- 
son was  to  pay  the  residue  cf  the  price.  If  the  conveyance  was  made 
before  the  1st  January  1796,  yet  Dickinson  was  not  bound  to  pay  the 
balance  until  that  day.  Dickinson  held  Rogers'  obligation  to  convey 
"  when  required."  But  Dickinson  had  paid  part  only  of  the  price.  And 
the  residue,  75/.,  was  not  to  be  paid  until  the  1st  of  January  1795  ;  and 
not  then,  unless  the  conveyance  of  the  land  should  be  then  completed  ; 
Dickinson  was  to  be  secure  by  a  conveyance,  before  he  was  bound  to  pay 
the  balance  of  the  purchase-money.     Accordingly,  Dickinson  executed  hifl 
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♦bond  to  pay  the  residue  of  the  purchase-money  on  the  Ist  January 
1795,  subject,  however,  to  the  condition  that  a  conveyance  of  the 
land  to  Dickinson  should  precede  the  payment  of  the  I5l,  to  Rogers. 
Rogers  could  not  demand  the  75^.,  before  the  first  of  January  1795,  nor 
then,  unless  he  conveyed  the  land.  And  although  he  might  not  be  able 
then  to  give  a  fair  and  indisputable  title,  yet,  "  after  that  conveyance  being 
made,"  Dickinson  was  bound  to  pay  the  further  sum  of  75/.  to  save  the 
penalty  of  his  obligation  to  Rogers.  This  seems  to  be  the  fair  meaning  of 
the  condition  of  Dickinson's  bond  to  Rogers. 

Dickinson's  evidence  of  the  contract  obliged  Rogers  to  convey  the  land, 
but  no  time  was  limited ;  Rogers  had  his  whole  life,  unless  hastened  by 
request.  But  the  bond  held  by  Rogers  on  Dickinson,  concurred  with  the 
bond  held  by  Dickinson,  in  reciting  a  sale  of  the  land  ;  and  assisted  to 
hasten  Rogers  to  convey,  because  he  was  not  entitled  to  receive  the  residue 
of  the  purchase-money  until  he  did  convey.  But,  according  to  the  defence 
set  up,  Dickinson  had  no  right  to  demand  the  conveyance  ;  Rogers  was  not 
bound  to  convey  ;  and  Dickinson  was  at  his  mercy.  Rogers  might  refuse 
a  conveyance,  and  Dickinson,  having  paid  45/.  for  the  land,  had  no  evidence 
in  his  possession,  of  his  right  to  recover  back  that  sum  so  paid.  Rogers 
held  the  evidence  of  his  right  to  refuse  a  conveyance,  as  well  as  the  evi- 
dence of  Dickinson's  right  to  45/.,  in  his  own  possesf^ion,  in  a  bond  upon 
which  Rogers  could  maintain  a  suit,  but  upon  which  Dickinson  could  not. 
According  to  this  construction,  Dickinson  held  a  bond  on  Rogers  for  $2000/. 
with  condition,  reciting  the  sale  of  a  tract  of  land,  and  obliging  him  to  con- 
vey ;  and  upon  such  conveyance  made  then,  this  obligation  to  be  void  ;  but 
Rogers  held  a  paper  which  likewise  recited  the  sale  of  the  land,  and  his 
obligation  to  convey,  but  superadded  this  farther  condition  to  this  same 
bond,  ^'but  if  no  such  conveyance  of  said  land  shall  be  made,"  "  then  this 
obligation  to  be  void." 

A  bond  for  100/.,  with  condition  that  if  the  obligor  did  not  pay  50/.  by 
a  given  day,  the  bond  to  be  void,  was  adjudged  to  be  a  repugnant  condi- 
tion, and  that  the  bond  was  obligatory.  Wells  v.  Tregtisan^  2  Salk.  463. 
*AOA\  *'^^®  court  will  not  construe  two  deeds,  both  of  which  recite  a  sale 
•J  of  land,  and  a  contract  for  a  conveyance,  in  such  manner  as  to  make 
the  one  repugnant  to  the  other,  and  avoid  the  obligation  to  convey  ;  when 
both  may  well  stand  together,  without  contradiction,  and  each  have  its 
appropriate  effect  and  use,  in  affirmance  of  the  sale,  and  enforcing  the  stip- 
ulations of  each  party. 

On  its  face,  the  obligation  to  Dickinson  is  plain  and  unequivocal.  It  is 
an  obligation  for  the  conveyance,  according  to  the  recited  sale,  of  a  tract  of 
land.  It  is  free  from  doubt,  and  needs  no  construction.  Shall  this  unequi- 
vocal obligation  be  destroyed  by  construction  of  another  obligation  which 
recites  the  same  sale,  the  obligation  to  convey,  the  receipt  of  45/.  in  part 
payment  for  the  land,  and  by  an  obligation  upon  the  purchaser  to  pay  the 
residue  of  the  purchase-money  to  the  vendor,  after  conveyance  made  in 
pursuance  of  this  sale  ?  Both  obligations  can  well  stand  together,  and 
each  have  its  appropriate  use.  The  first  to  oblige  the  vendor  to  convey  ; 
the  second  to  oblige  the  purchaser,  after  such  conveyance,  to  pay  the  resi- 
due of  the  purchase-money,  part  thereof  having  been  paid. 

It  seems,  that  Rogers  had  no  option  to  refuse  to  convey,  after  he  or  bis 
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beirs  should  obtain  a  fair  title,  which  the  purchaser  was  willing  to  accept. 
But  if  Rogers  could  not  have  obtained  a  fair  title,  clear  of  dispute,  whereby 
Dickinson  refused  to  accept  the  title,  then  Rogers  would  have  been  liable 
to  refund  the  money  which  he  had  received.  Inability  for  want  of  title, 
and  wilful  refusal  to  convey  with  a  title,  are  very  different  breaches  in 
their  nature  and  their  consequences. 

2.  As  to  the  length  of  time.  It  is  to  be  remembered,  that  this  is  not  a 
case  of  adverse  hostile  possession.  It  is  a  suit  by  the  obligee  against  the 
heirs  and  executors  of  the  obligor.  The  obligor  and  his  heirs  and  executors, 
as  soon  as  the  title  was  perfected,  held  the  land  in  trust,  to  be  conveyed  in 
satisfaction  of  the  contract  with  the  ancestor.  There  is  no  statute  of  limi- 
tation to  suits  on  bonds,  to  operate  as  a  legal  bar.  But  the  defence  at  law, 
from  length  of  time,  is  founded  on  presumption  of  payment.  After  twenty 
years,  where  no  demand  has  been  made,  and  no  interest  has  been  paid 
during  that  time,  a  jury  may  presume  payment  or  ^satisfaction  ;  but  r«^QK 
the  rule  as  to  twenty  years  is  not,  in  itself,  a  legal  bar.  It  is  a  cir-  ^ 
cumstance  for  the  jury  to  found  a  presumption  upon.  The  lapse  of  a 
shoi'ter  time,  aided  by  other  circumstances,  as  that  the  parties  lived  near  to 
each  other,  frequently  saw  each  other,  settled  other  accounts,  &c.,  may  be 
the  foundation  of  a  presumption  of  payment.  So,  circumstances  may  repel 
the  presumption.     See  OsweWs  Executors  v.  Leghy  1  T.  R.  271. 

Presumption  of  payment  from  lapse  of  time  is  a  reasonable  rule,  and 
may  be  rebutted  by  any  facts  which  destroy  the  reason  of  the  rule.  Dunlop 
Y.  JBcUl,  2  Cranch  184.  In  that  case,  the  bond  was  executed  in  1783,  not 
sued  upon  until  1802,  after  a  lapse  of  twenty-nine  years.  Tet  the  presump- 
tion of  payment  was  repelled.  The  breaking  out  of  the  war  in  1775  ;  its 
continuance  until  September  1783  ;  the  exceptions  of  certain  periods  of  time 
from  the  statute  of  limitations,  by  the  laws  of  Virginia  ;  the  obstructions  to 
recovery  of  the  British  debts  until  1793  ;  were  the  circumstances  relied  on 
to  repel  the  presumption  of  payment,  notwithstanding  the  lapse  of  twenty- 
nine  years,  without  demand  or  payment  of  interest.  The  rule  adopted  by 
the  supreme  court  of  the  United  States  was,  that  twenty  years  must  have 
elapsed,  exclusive  of  the  plaintiff's  disability  ;  and  therefore,  reversed  the 
opinion  of  the  circuit  court,  which  did  not  recognise  the  circumstances  in 
this  case  which  oppose  the  presumption,  which  would  have  arisen  from  the 
length  of  time  which  had  elapsed  since  the  date  of  the  bond.  In  Doltz  v. 
Bvilmany  1  Teates  585,  the  presumption  from  length  of  time  was  repelled, 
because,  "  where  the  limitation  act  does  not  apply,  that  period  shall  not  be 
computed  in  judging  of  the  legal  presumption  of  payment ;"  also,  that  "  the 
bond  was  in  possession  of  the  widow,  soon  after  the  death  of  her  first  hus- 
band, until  the  death  of  her  second  husband,"  was  a  consideration  to  repel 
the  presumption.  In  Newman  v.  Newnian  (1  Stark.  81),  the  presumption 
was  rebutted  by  absence  abroad.  In  Ooldhawk  v.  Duaney  2  W.  C.  C.  324, 
the  court  adjudged  that  the  residence  of  the  parties  in  different  countries, 
was  a  circumstance  to  repel  presumption  of  payment. 

♦The  rule  in  chancery  is  the  same  as  at  law  ;  after  twenty  years,   r#^o-| 
afad  no  interest  paid  during  that  time,  payment  is  presumed,  "  unless  ^ 
something  appears  to  answer  that  length  of  time."   Humphreys  v.  numph" 
reysy  3  P.  Wms.  397.     In  Giles  v.  Baremorey  6  Johns.  Ch.  545,  the  chancel- 
lor declares,  presumption,  from  length  of  time,  prevails  in  equity  as  at  law. 
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A  court  of  equity  makes  the  prcsuraption  on  the  facts  before  it,  as  a  jury 
would  be  authorized  to  do,  if  the  evidence  was  submitted  to  them. 

Having  sufficiently  established  that  the  rule  in  equity  and  at  law  is  the 
same  ;  that  the  presumption  from  length  of  time  is  a  reasonable  rule,  and 
may  be  rebutted  by  circumstances  ;  and  having  cited  examples  of  rebutting 
circumstances  ;  the  attention  of  the  court  is  called  to  the  rebutting  circum- 
stances which  in  this  case  appear  fully  sufficient  to  answer  and  repel  the 
presumption  from  lapse  of  time.  This  bond  bears  date  6th  January  1704. 
The  obligor,  John  Rogers,  died  in  April  1794,  in  less  than  four  months  after 
the  date  of  the  contract.  The  obligor,  Dickinson,  lived  in  Richmond  ;  the 
heir  of  Rogers  lived  in  Caroline,  fifty  miles  off  ;  George  Rogers,  the  heir  of 
John,  the  obligor,  died  in  Caroline  county  in  1802,  and  devised  his  lands  to 
his  two  sons,  Edmund  and  Thomas,  his  executors  ;  his  death  was  in  about 
eight  years  after  the  date  of  the  contract.  At  the  time  of,  and  before,  and 
ever  after,  the  death  of  George  Rogers,  the  father  and  heir  of  the  obligor 
John,  one  of  his  devisees,  Edmund,  was  a  citizen  of  Kentucky,  continually 
residing  there.  The  devise  of  the  Kentucky  lands  was  to  these  two  sons, 
and  to  the  survivor ;  so  that  Dickinson  must  have  gone  to  Kentucky  to 
obtain  the  title.  The  patent  did  not  issue  until  the  7th  March  1799.  The 
land  was  in  Kentucky  ;  the  patent  issued  in  Kentucky  to  the  heir  of  John 
Rogers ;  that  heir  died  in  March  1802,  in  three  years  after  the  issuing  of  the 
grant  from  the  state.  But  this  patent,  although  for  the  same  tract  sold  and 
described  in  John  Rogers's  bond,  yet  issued  to  William  Marshall  for  one 
hundred  acres,  and  to  George  Rogers  for  the  residue,  jointly.  But  this 
interest  of  Marshall  was  not  partitioned  until  the  year  1815.  At  that  time, 
the  defendants  were  both  residents  of  Kentucky.  Dickinson  had  died  in 
Norfolk,  Virginia.  Edmund,  as  before  stated,  had  resided  there  since  1783« 
*Ao^i  *^  1819,  only  four  years  after  the  defendants  had  ability  to  con- 
-1  vey  the  land,  the  complainants  pursued  their  claim,  and  again  in  May 
1829  ;  again  in  August  1820  ;  and  finally,  by  suit,  in  February  1823.  But 
between  the  date  of  the  bond  in  1794,  and  the  removal  of  Thomas  Rogers  to 
Kentucky,  in  1811,  a  period  short  of  eighteen  years  had  elapsed  ;  and  both 
parties  then  lived  in  different  states — the  legal  representative  of  Dickinson 
in  Norfolk,  Virginia  ;  the  legal  representatives  of  John  Rogers,  in  Barren 
county,  Kentucky.  No  presumption  of  payment  or  satisfaction  had  then 
arisen,  and  the  removal  to  Kentucky  was  by  the  defendant ;  the  period  after 
1811,  till  suit,  must  be  excepted  from  the  twenty  years,  according  to  the 
cases  before  cited  of  Dunlop  v.  Ball^  2  Cranch  1 84  ;  Goldhmrk  v.  Duane^ 
2  W.  C.  C.  324  ;  Netoman  v.  Newman^  1  Stark.  81.  When  Thomas  Rogers, 
the  defendant,  devisee  and  executor,  was  about  to  remove  in  1811,  from 
Caroline  county,  Virginia,  to  Kentucky,  he,  for  safety,  as  he  says,  then 
caused  the  bond  of  Dickinson  to  Rogers  to  be  recorded  in  Caroline  county 
court.  This  shows  that  when  this  defendant  was  departing  for  Kentucky, 
he  was  sensible  that  this  transaction  was  not  settled,  satisfied  or  extinguished. 

As  the  obligor,  John  Rogers,  died  in  less  than  four  months  after  the  date 
of  the  obligation,  no  presumption  of  payment  or  satisfaction  can  arise  as 
having  been  made  by  John  Rogers  ;  none  is  pretended.  The  defendants  are 
possessed  of  the  papers  of  John  Rogers,  and  exhibit  a  receipted  account,  paid 
by  him  to  Dickinson,  the  day  before  the  bond  for  conveyance  of  the  land 
bears  date.    And  also  produce  Dickinson's  bond  for  the  balance  of  parctaaae- 
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money.  No  loss  of  papers  is  pretended.  The  contract  was  on  the  6th  January 
1794,  touching  the  conveyance  of  a  tract  of  land  in  Kentucky,  then  unpa- 
tented. John  Rogers  undertook  for  himself,  and  his  heirs  and  executors  and 
administrators,  to  obtain  the  patent  and  make  the  conveyance  to  Dickinson, 
his  heirs  or  assigns.  The  patent  was  never  obtained  until  1799,  and  then 
William  Marshall  was  a  tenant  of  one  hundred  acres  of  the  survey  ;  by  the 
act  of  Edmund  Rogers,  the  surveyor,  brother,  and  finally  one  of  the  execu- 
tors, devisees  and  claimants,  under  the  said  obligor,  and  that  interest  not 
separated  until  1815. 

During  all  this  time,  George  Rogers,  the  heir  of  John,  and  *the  r^^oft 
executors  and  devisees  of  the  heir,  were  in  possession  of  the  contract,  ^ 
fully  apprised  of  it — bound  to  do  the  first  acts,  by  procuring  the  title  and 
tendering  a  conveyance  ;  and  yet  never  did  do  the  first  act  towards  fulfilling 
the  contract.  No  satisfaction  is  pretended.  The  heirsat-law  of  John  Ro- 
gers, and  his  representatives,  never  lived  in  the  neighborhood  of  Dickinson, 
or  his  representatives ;  never,  at  any  time,  did  they  live  nearer  than  fifty 
miles,  and  for  a  great  part  of  the  time,  much  farther  apart ;  and  before 
twenty  years  had  run,  and  before  the  defendants  were  ready  to  convey,  they 
were  in  the  state  of  Kentucky,  in  Barren  county,  and  the  representatives  of 
Dickinson,  in  Norfolk,  Virginia. 

These  circumstances  are  fully  sufficient,  at  law  and  in  equity,  to  rebut 
the  presumption  from  lapse  of  time.  It  is  manifest,  that  no  satisfaction,  in 
land  or  money,  has  ever  been  made  to  Dickinson,  or  his  representatives,  by 
the  obligor  or  his  representatives. 

Rogers  was  bound  to  do  the  first  acts — to  acquire  the  patent  and  a  fair 
title,  and  to  tender  a  conveyance.  They  took  until  1815  to  place  themselves 
in  a  posture  to  convey  a  fair  and  undisputed  title.  Within  due  time  there- 
after, the  complainants  pursued  their  rights.  The  defendants  now  would 
take  advantage  of  their  own  laches  to  defeat  the  complainants  ! 

The  counsel  for  the  appellants  insists,  that  the  decree  of  dismissal  was 
erroneous,  in  this — 1st.  That  the  complainants  were  entitled  to  a  conveyance 
of  so  much  of  the  land  as  had  not  been  alienated  by  the  defendants,  before 
suit  brought ;  and  for  satisfaction  in  money  for  the  part  conveyed  away. 
2d.  If  the  court  would  not  decree  the  land,  yet  they  ought  to  have  decreed 
that  the  sum  of  45/.,  with  interest,  should  be  refunded.  3d.  That  the  decree 
of  absolute  dismissal  was  erroneous  :  it  should  have  been  without  prejudice 
to  a  suit  at  law  upon  the  bond. 

Tompkins,  for  the  appellees. — On  the  6th  day  of  January  1794,  John 
Rogers  executed  his  bond  in  the  penalty  of  2000/.,  with  condition,  to  convey 
to  James  Dickinson  a  survey  of  1200  acres  of  land  on  Drake's  Creek, 
*in  Kentucky,  when  required,  for  the  consideration  of  120/.;  part  of  r^.„«. 
which  (45/.)  is  stated  in  the  condition  of  the  obligation  to  have  been  I- 
paid.  At  the  same  time,  James  Dickinson  executed  his  bond  to  John 
Rogers  in  the  penalty  of  240/.,  with  a  condition  annexed,  reciting  his  pur- 
chase of  the  land  and  the  stipulated  consideration,  and  that  45/.,  part 
thereof,  had  been  paid,  and  binding  himself  to  pay  75/.,  the  residue  of  the 
price,  on  the  making  of  the  conveyance ;  but  providing,  that  if  the  title 
should  not  be  made  on  or  before  the  1st  day  of  January  1795,  the  obligation 
should  be  void,  and  Rogers  should,  sti^nd  indebted  to  Dickinson  in  the  sum 
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of  45/.y  tho  money  advanced.  Both  these  instruments  bear  the  same  date, 
and  are  attested  by  the  same  witnesses. 

John  Rogers  afterwards  died  at  the  Eagle  tavern,  then  kept  by  Dickiu- 
son,  in  Richmond,  in  April  1794,  without  children,  unmarried  and  intestate. 
George  Rogers,  the  father  and  heir-at-law  of  John  Rogers,  had  many  years 
resided,  and  still  continued  to  reside  in  Caroline  country,  Virginia,  until 
some  time  in  March  1802  ;  when  he  departed  this  life,  having  first  duly 
made  his  last  will  and  testament,  whereby,  among  other  property,  he  devised 
the  land  in  contest  to  the  defendants,  Thomas  and  Edmund  Rogers,  and  his 
four  daughters,  to  each  one  equal  sixth  part ;  but  Thomas  and  Edmund 
Rogers  are  constituted  trustees  for  the  four  daughters  during  their  lives, 
and  afterwards  for  their  children,  respectively,  in  fee,  with  power  to  sell, 
Ao.  They  are  also  appointed  executors  by  the  testator.  James  Dickinson 
removed  from  Richmond  to  Norfolk,  where  he  continued  to  reside  until  his 
death,  in  1806.  Edmund  Rogers  removed  from  Virginia  to  Kentucky  in 
1783,  and  never  qualified  as  executor  to  his  father's  will.  Thomas  Rogers 
removed  to  the  same  state  in  1811,  having  resided  in  Caroline  county,  Vir- 
ginia, up  to  that  time. 

This  suit  is  prosecuted  by  William  C.  Holt  and  Ann  his  wife  (the  said 
Ann  claiming  to  be  heir-at-law  of  Mary  Dickinson,  who  is  alleged  to  be  the 
devisee  of  James  Dickinson),  against  Edmund  Rogers  and  Thomas  Rogers 
only,  as  the  devisees  of  George  Rogers,  the  father  and  heir-at-law  of  John 
^  ,  Rogers,  deceased.  *The  complainants  pray  for  a  decree,  compelling 
-■  Thomas  and  Edmund  Rogers  to  convey  to  them  the  tract  of  land 
described  in  the  instruments  of  writing  executed  by  John  Rogers  and 
James  Dickinson.     This  8tatement  comprises  the  material  facts  of  the  case. 

Waiving,  for  the  present,  all  objections  for  the  want  of  parties,  it  is,  on 
the  part  of  the  defendants,  contended,  that  the  complainants  have  shown 
no  right  to  relief.  The  two  instruments  of  writing,  simultaneously  executed, 
and  forming  but  one  entire  contract,  should  be  construed  together ;  and  thus 
considered,  the  plain  meaning  of  the  parties  is,  that  the  transaction  was  to 
be  considered  a  sale  of  the  land,  in  case  a  conveyance  of  the  title  should  be 
made  by  the  time  stipulated,  but  not  otherwise.  In  the  event  of  a  failure  to 
convey  within  that  time,  Rogers  was  to  repay  the  money  received,  or  rather 
to  discharge  the  debt  which  had  previously  accrued,  and  Dickinson's  bond 
for  the  residue  of  the  sum  of  120/.  was  to  be  void.  Such  are  the  express 
terms  of  that  part  of  the  contract  which  was  subscribed  by  Dickinson.  The 
lapse  of  time  is  relied  on  by  the  defendants  in  bar  of  the  complainants' 
demand,  if  they  ever  had  any.  Dickinson  resided  in  the  neighborhood  of 
John  Rogers,  and  his  legal  representatives,  about  twelve  years  after  the  exe- 
cution of  the  contract ;  during  all  which  time,  he  seems  to  have  made  no 
complaint  of  its  violation.  Thomas  Rogers,  the  only  acting  executor  of  his 
father's  will,  did  not  remove  to  Kentucky,  until  five  years  after  the  death  of 
Dickinson  ;  and  still  there  was  no  demand  made  on  him,  either  for  the  con- 
veyance of  the  land,  or  the  payment  of  the  money.  It  was  not  until  the 
latter  part  of  the  year  1819,  that  any  claim  whatever  was  even  suggested 
against  the  devisees  of  George  Rogers,  deceased  ;  and  almost  thirty  years 
had  elapsed  between  the  time  of  the  alleged  violation  of  the  contract  and 
the  commencement  of  this  suit.  It  is  presumable,  that  Dickinson  himself 
nnderstood  the  cootr^t  according  to  the  construction  now  contended  for ; 
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or  it  does  not  appear^  that  he  ever  made  any  provision  for  paying  taxes  on 
the  the  land  after,  as  he  had  done  before,  the  time  of  making  the  deed  had 
expired.  Rogers  having  been  unable  to  convey  the  title,  within  the  pre- 
scribed time,  Dickinson  was  not  boand  to  pay  him  the  additional  sum 
*of  76/.  His  obligation  to  do  this  had,  in  the  event  provided  for,  r«iQi 
become  void,  and  Rogers  was  only  bound  to  repay  the  sum  of  45/.  ^ 
which  he  had  received — and  after  the  unreasonable  delay  of  the  complain- 
ants and  their  ancestor  in  asserting  this  claim,  without  any  excuse  whatever, 
for  that  which  is  alleged  in  the  bill  has  been  disproved^  the  legal  presump- 
tion isy  that  the  debt  has  been  paid. 

But  if  this  presumption  cannot  be  maintained,  and  although  the  foregoing 
construction  of  the  contract  should  be  considered  incorrect ;  still,  the  relief 
prayed  for,  ought  not  to  be  granted,  after  such  extraordinary  delay  and 
negligence  on  the  part  of  the  complainants,  and  those  under  whom  they 
claim.  They  have  waited  until  it  would  be  unreasonable  to  expect  the  testi- 
mony of  living  witnesses  as  to  the  adjustment  of  the  claim.  The  land,  in  the 
meantime,  has  increased  in  value  sevenfold,  and  may  have  passed  into 
the  hands  of  innocent  purchasers  ;  such  is  alleged  to  be  the  fact,  as  to  the 
share  of  Edmund  Rogers.  Under  such  circumstances,  a  court  of  chancery 
will  not  interfere,  but  leave  the  parties  to  their  remedy  at  law. 

It  is  further  insisted,  that  the  complainants  have  failed  to  bring  the 
necessary  parties  before  the  court.  AH  persons  having  an  interest  in  the 
suit  ought  to  be  made  parties,  either  as  complainants  or  defendants.  In  this 
case,  the  four  daughters  of  the  testator  are  each  entitled  to  one-sixth  part  of 
the  land,  during  their  lives,  with  remainder  to  their  children  respectively  in 
fee  ;  and  they  cannot  be  divested  of  their  interest,  without  giving  them  an 
opportunity  of  asserting  their  rights.  Any  decree  in  this  case  against  Tho- 
mas and  Edmund  Rogers  would  not,  of  course,  conclude  the  other  devisees 
who  are  not  defendants  ;  and  the  court  will  not  entertain  a  suit,  when  it  is 
apparent,  that,  for  the  want  of  proper  parties,  the  decree  can  be  of  no  avail 
in  finally  settling  the  controversy.  And  although  the  daughters  of  George 
Rogers  may  have  an  equitable  interest  only,  it  is  not  the  less  necessary  that 
they  should  be  made  defendants.  The  cestui  que  trust  is  a  necessary  party 
to  a  suit  in  chancery,  brought  agaist  the  trustee,  concerning  the  trust  pro- 
perty. Calverley  v.  Phelp^  6  Madd.  Ch.  144.  The  complainants'  bill  has, 
therefore,  been  properly  dismissed  by  the  circuit  court,  and  the  decree  ought 
to  be  affirmed. 

*Stoby,  Justice,  delivered  the  opinion  of  the  court.  After  stating  r^i .  oo 
the  case,  he  proceeded  : — This  is  an  appeal  from  a  decree  of  the  cir-  ^ 
cnit  court  of  Kentucky  district,  dismissing  the  bill  in  equity,  brought  by 
the  appellants  against  the  appellees.  Three  points  have  been  made  at  the 
argument  by  the  appellees,  either  of  which,  if  established,  would  be  fatal 
to  the  bill  in  its  present  shape  ;  and  two  of  them  would  be  fatal  in  any 
shape.  The  first  is,  that  the  contract  of  sale  was  not  absolute,  but  termin- 
ated by  the  non-fulfilment  of  the  conditions  at  the  end  of  the  stipulated 
period  :  the  second  is,  that  the  lapse  of  time  is  a  bar  to  all  equity  in  the 
plaintiffs :  and  the  third  is,  that  the  proper  parties  for  a  decree  are  not 
before  the  court. 

In  the  first  place  then^  was  the  contract  such  as  it  is  represented  to  be 
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by  the  appellees  ?  We  are  of  opinion,  that  taking  into  view  the  whole 
transaction,  its  proper  interpretation  is  such  as  their  argument  supposes. 
It  is  true,  that  the  bond  of  Rogers  to  Dickinson,  taken  alone,  presents  only 
the  common  case  of  a  contract  for  a  sale  of  land,  at  a  specific  price,  with  an 
undertaking  to  make  a  good  and  lawful  deed  of  the  land,  when  required  by 
the  vendee.  But  the  other  bond,  executed  contemporaneously  by  Dickinson 
to  Rogers,  is  to  be  taken  into  consideration  in  ascertaining  the  true  nature 
of  the  transaction.  That  bond,  however  inaccurate  in  its  phraseology, 
shows,  that  the  real  contract  between  the  parties  was,  that  Rogers  should 
make  a  fair  and  indisputable  title  to  Dickinson,  of  the  land,  on  or  before  the 
Ist  of  January  1795  ;  and  if  no  conveyance  was  then  made,  then  Rogers 
was  to  stand  indebted  to  Dickinson  in  the  said  sum  of  45/.  Now,  we  think, 
that  no  other  just  interpretation  can,  under  the  circumstance,  be  put  upon 
this  language,  than  that  the  parties  intended,  that  Rogers  should  perfect 
his  title  to  the  land  by  a  patent,  and  should  make  a  conveyance  of  an  indis- 
putable title  to  Dickinson,  on  or  before  the  1st  of  January  1795  ;  and  if  not 
then  made,  the  contract  of  sale  was  to  be  deemed  rescinded,  and  the  45/. 
purchase-money,  was  to  be  repaid  to  Dickinson.  What  stiK^ngthens  this 
interpretation  is,  that  the  45/.  was  not  at  the  time  actually  paid,  but  was 
merely  the  amount  of  an  antecedent  debt  due  from  Rogers  to  Dickinson ; 
and  the  bond  of  the  latter  contains  no  stipulation  on  his  part,  to  pay 
^  -  *the  balance  of  the  purchase- money,  except  upon  a  conveyance  made 
J  within  the  prescribed  period.  If  the  parties  had  intended  the  sale 
to  be  absolute,  the  bond  of  Dickinson  would  have  contained  an  absolute 
agreement  to  pay  that  balance,  as  the  other  bond  did  an  absolute  agree- 
ment to  make  a  conveyance,  when  required.  We  think,  too,  that  the  total 
omission  of  Dickinson,  in  his  lifetime,  to  take  any  step  to  enforce  the  sale, 
furnishes  a  strong  corroboration  that  he  so  understood  the  matter. 

But  in  the  next  place,  if  this  difficulty  could  be  (as  we  think  it  cannot 
be)  surmounted,  the  objection  from  the  lapse  of  time  is  equally  decisive. 
Courts  of  equity  are  not  in  the  habit  of  entertaining  bills  for  a  specific  per- 
formance, after  a  considerable  lapse  of  time,  unless  upon  very  special  cir- 
cumstances. Even  where  time  is  not  of  the  essence  of  the  contract,  they 
will  not  interfere,  where  there  has  been  long  delay  and  laches  on  the  part  of 
the  party  seeking  a  specific  perfonnance.  And  especially,  will  they  not 
interfere,  where  there  has,  in  the  meantime,  been  a  great  change  of  circum- 
stances, and  new  interests  have  intervened.  In  the  present  case,  the  bill  is 
brought  after  a  lapse  of  29  years.  It  is  true,  that  the  vendor  died  within 
the  year,  and  that  he  had  not,  at  the  time  of  the  contract,  a  complete  title 
to  the  land ;  but  a  complete  title  was  afterwards  obtained  by  his  father, 
who  was  his  heir,  in  the  year  1799  ;  and  Dickinson  did  not  die  until  seven 
years  afterwards.  During  the  period  of  eleven  years  after  Dickinson  had  a 
perfect  right  (if  ever)  to  demand  a  strict  performance  of  the  contract,  he 
never  took  a  single  step  to  assert  his  right,  or  to  compel  performance.  After 
his  death  in  1806,  no  step  was  taken  by  his  heirs  or  devisees,  for  the  pur- 
pose of  asserting  any  claim,  until  1819  ;  and  no  suit  was  commenced  until 
1823.  The  manner  in  which  this  delay  is  accounted  for  in  the  bill,  is  wholly 
unsatisfactory.  The  grounds  stated  are,  the  distance  of  the  parties  from 
each  other,  their  intervening  deaths,  the  difficulty  of  asceitaining  who  were 
the  heirs,  and  the  residence  of  the  latter  in  a  different  state.  But  any 
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reasonable  diligence  would  have  enabled  Dickinson  and  his  legal  representa- 
tives to  have  ascertained  who  the  heirs  of  Rogers  were.  His  father  and 
heir  resided  in  the  same  state  with  Dickinson,  for  many  years ;  and  the 
acting  executor  under  the  will  of  the  father  did  not  remove  into  Kentucky 
until  several  years  after  the  probate  of  the  *will.  There  is,  therefore,  r^ .  „ . 
no  ground,  upon  which  the  gross  laches  or  indifference  of  the  parties  ^ 
can  be  reasonably  excused.  And  such  a  long  silence  does,  as  we  have 
already  intimated,  justly  lead  to  the  conclusion  of  a  consciousness,  that  the 
right,  if  any,  was  exceedingly  doubtful.  In  the  meantime,  the  property  has 
materially  risen  in  value,  from  the  general  improvement  and  settlement  of 
the  country,  and  this  furnishes  an  additional  reason  for  not  disturbing  the 
existing  rights  of  property.  This  view  of  the  case  renders  it  unnecessary 
to  consider  the  other  point,  as  to  the  non-joinder  of  proper  parties. 

The  bill  contains  no  alternative  prayer  for  a  return  of  the  45/.,  if  specific 
performance  should  not  be  decreed  ;  and,  under  the  circumstances,  we  are 
of  opinion,  that  it  ought  not  to  be  decreed,  under  this  bill,  upon  the  prayer 
for  general  relief,  it  not  being  a  case  specially  made  by  the  bill.  The  decree 
of  the  court  below  will,  therefore,  be  affirmed.  As  the  general  dismissal  of 
the  bill  will  not,  in  our  judgment,  under  the  circumstances,  operate  as  a  bar 
to  future  proceedings  at  law,  to  recover  the  45/.,  if  an  action  be  otherwise 
maintainable,  we  do  not  think  it  necessary  to  dismiss  the  bill,  without  pre- 
judice, thereby  throwing  the  burden  of  the  costs  of  the  reversal  upon  the 
defendant.  The  plaintiff  may,  therefore,  well  be  left  to  his  legal  remedy, 
such  as  it  is,  for  any  indemnification  under  the  contract.     Decree  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Kentuckv,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  ordered,  adjudged  and 
decreed  by  this  court,  that  the  decree  of  the  said  circuit  court  in  this  cause 
be  and  the  same  is  hereby  affirmed,  with  costs. 


*£liza  Bbown,  Appellant,  v.  Fbanoes  Swann  and  others.        [*436 

Practice. 

An  appeal  was  tak«n  at  the  December  term  1832  of  the  circuit  court  for  the  district  of  Colombia, 
to  the  January  term  1883  of  this  court ;  but  the  appeal  was  not  entered  to  that  term,  but  was 
entered  to  January  lerm  1834.  The  case  being  called  for  argument,  the  defendant  asked  for  a 
continuance,  which  was  granted. 

In  this  case,  the  appeal  was  taken  at  the  December  term  18^2  of  the 
circuit  court  of  the  district  of  Columbia  to  the  supreme  court.  The  appeal 
was  not  entered  to  the  next  term  of  the  court,  but  was  entered  at  January 
term  1834.  The  caase  being  called  on  for  argument,  the  defendant  asked 
for  a  continuance,  which  was  resisted  by  the  appellant. 

Marshall,  Ch.  J.,  said  : — Though  the  case  is  not  within  any  rule  of 
this  court,  yet  the  court  are  of  opinion,  that  as  the  appellant  did  not  enter 
the  appeal  at  the  proper  term,  the  other  side  ought  not  to  be  compelled 
peremptorily  to  go  on  with  the  cause  at  this  term. 
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*UNrrB:D  States,  Appellants,  v.  George  J.  F.  Clarke. 
FUyrida  treaty, — Jurisdiction, 

GonstructioQ  of  the  articles  of  the  treaty  between  the  United  States  and  Spain,  ceding  Florida, 
relating  to  the  confirmation  of  grants  of  lands  made  by  the  Spanish  authorities,  prior  to  the 
treaty. 

An  examination  of  the  authority  of  the  governors  of  Florida,  and  of  other  Spanish  officers  under 
the  crown  of  Spain,  to  grant  lands  within  the  territory,  and  of  the  manner  in  which  that  author- 
ity was  exercised. 

An  examination  of  the  legislation  of  the  United  States,  on  the  subject  of  the  examination  and  con- 
firmation of  Spanish  grants  of  land  in  the  territory  of  Florida,  made  before  the  cession  of  the 
same  to  the  United  States. 

As  the  United  States  are  not  suable  of  common  right,  the  party  who  institutes  a  suit  against  them 
must  bring  his  case  within  the  authority  of  some  act  of  congress,  or  the  court  cannot  exercise 
jurisdiction. 

In  courts  of  a  special  limited  jurisdiction,  which  the  superior  court  of  East  Florida  unquestionably 
is  in  this  case,  the  pleadings  must  contain  averments  which  bring  the  cause  within  the  juris- 
diction of  the  court,  or  the  wholo  proceedings  will  be  erroneous. 

It  was  obviously  the  intention  of  congress,  to  extend  the  jurisdiction  of  the  court  to  all  existing 
claims,  and  to  have  them  finally  i?ettled  ;  the  purpose  for  which  the  act  was  made  could  not  be 
otherwise  accomplished.  Any  claim  which  the  court  was  unable  to  decide,  on  the  petition  of 
the  claimant,  would  remain  the  subject  of  litigation  ;  this  would  defeat  the  obvious  intention 
of  congress,  which  ought  to  be  kept  in  view,  in  construing  the  act. 

The  words  m  the  law  which  confer  jurisdiction,  and  describe  the  cases  on  which  it  may  be  exer- 
cised ai-e,  "  all  the  remaining  cases  which  have  been  presented  according  to  law,  and  not  finally 
acted  upon  ;*'  the  subsequent  words,  **  shall  be  adjudicated,"  &c.,  prescribe  the  rule  by  which 
.  the  jurisdiction  previously  given  shall  be  exercised. 

Appeal  from  the  Superior  Court  of  East  Florida.  On  the  4th  of  April 
1829,  the  following  petition  was  filed  by  the  appellee  in  the  superior  court  of 
Florida. 

To  the  Honorable  the  Judge  of  the  Superior  Court  for  the  district  and 
territory  aforesaid,  in  chancery  sitting  :  The  petition  of  George  J.  F.  Clarke, 
a  native  and  inhabitant  of  the  aforesaid  territory,  respectfully  showeth — 

That  upon  the  6th  day  of  April,  in  the  year  of  our  Lord  1816,  Don  Jose 
Coppinger,  then  acting  governor  of  the  province  of  East  Florida  (by  virtue 
of  authority  derived  from  the  Spanish  government),  actually  made  to  your 
petitioner,  an  absolute  title  in  fee,  of  five  miles  square  of  land,  which  your  pe- 
titioner avers,  amounts  to  the  number  of  sixteen  thousand  acres,  on  the 
^  _1  *we8t  side  of  St.  John's  river,  near  and  at  Black  creek,  and  at  a  place 

'-'  called  White  Spring,  for  and  in  consideration  of  your  petitioner  hav- 
ing actually  (before  the  day  of  the  date  of  said  grant),  constructed  a  saw- 
mill, to  be  impelled  by  animal  power,  which  sufticiently  appeared  by  proof 
to  the  said  governor,  as  is  fully  evidenced  by  the  tenor  of  the  grant  afore- 
said, and  as  a  reward  for  the  industry  and  ingenuity  of  your  petitioner  in 
the  constructing  of  the  aforesaid  saw-mill,  and  for  other  causes  and  considera- 
tions in  taid  grant  set  forth,  all  of  which  will  more  fully  appear,  by  reference 
to  said  grant,  a  certified  translation  whereof  will  in  due  time  be  filed  here- 
with, and  exhibited  to  this  honorable  court,  and  prayed  to  be  made  a  part 
hereof.  Your  petitioner  further  showeth,  that  finding  there  was  not  vacant 
land  at  the  place  aforesaid,  suiting  his  wishes,  sufficient  to  make  the  amount 
or  number  of  acres  aforesaid  granted  to  him,  he  did,  on  the  25th  day  of 
January  1819,  file  a  memorial  before  the  aforesaid  Oovernor  Coppinger^ 
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praying  to  be  allowed  to  survey  eight  thousand  acres  of  said  grant  on  other 
vacant  lands  ;  and  that,  by  a  decree  or  grant  of  the  aforesaid  governor,  Don 
Jose  Coppinger,  bearing  date  on  the  25th  day  of  January  1819,  tlic  prayer 
of  your  petitioner  was  accorded  to  him,  as  will  fully  and  at  largo  api)oar,  by 
reference  to  a  translation  of  a  document  herewith  filed. 

Tour  petitioner  further  states,  that  in  pursuance  of,  and  in  accordance 
with,  the  grant  first  before  referred  to,  and  the  subsequent  grant  amendatory 
thereto,  the  said  lands  were  surveyed  to  him  in  three  surveys.  One  of  8000 
acres,  at  a  place  iu  the  original  grant  named,  on  the  west  shore  of  St.  John's 
river,  beginning  at  a  stake  at  Picolata  ferry  lauding,  and  running  south  82^ 
west,  11<0  chains,  to  a  pine;  second  line,  north  15^  west,  123  chains,  to  a 
pine  ;  third  line,  north  5°  east,  123  chains,  to  a  pine ;  fourth  line,  north  35^ 
west,  175  chains,  to  a  pine  ;  fifth  line,  north  82°  west,  154  chains,  to  a  pine  ; 
sixth  line,  north  60°  west,  174  chains,  to  a  pine ;  seventh  line,  north  25°  east, 
112  chains,  to  a  stake  on  the  south  side  of  *Buckley  creek  at  the  r^.^.. 
mouth,  and  thence  with  the  meanders  of  St.  John's  river  to  the  begin-  ■> 
ning.  One  other  survey  of  3000  acres,  situated  in  and  about  Cone's  ham- 
mock, to  the  south  of  Mizzell's  or  Orange  lake,  beginning  at  a  stake,  and 
running  thence,  south  70°  east,  163  chains  92  links,  to  a  pine;  second  line, 
south  20°  west,  122  chains  50  links,  to  a  hickory  ;  third  line,  north  70°  west, 
122  chains  50  links,  to  a  red  bay  ;  fourth  line,  north  58°  west,  144  chains, 
to  a  pine ;  fifth  line,  north  20°  east,  90  chains  71  links,  to  the  bcgiiming. 
And  one  other  survey  of  5000  acres,  situated  in  Lang's  hammock,  on  the 
south  Bide  of  Mizzell's  or  Orange  lake.  Plats  and  certificates  of  all  which 
surveys  will  in  due  time  be  filed  and  exhibited  herein  ;  the  lands  herein 
designated  all  being  and  lying  within  the  jurisdiction  of  this  court. 

Tour  petitioner  further  states,  that  his  aforesaid  claim  was  filed  before 
the  board  of  commissioners  appointed  to  ascertain  claims  and  titles  to  lands 
in  East  Florida,  who,  as  he  is  informed  and  believes,  have  refused  to  recom- 
mend the  same  to  the  favorable  notice  of  the  United  States  government ; 
and  have  rejected  the  same,  but  have  not  reported  it  forged  or  ante-dated. 
But  your  petitioner  is  advised  and  believes,  and  alleges  and  avers,  that,  by 
and  under  the  usages,  customs,  laws  and  ordinances  of  the  King  of  Spain, 
he  is  entitled  to,  and  invested  with,  a  complete  and  full  title  in  fee-simple, 
to  the  lands  so  as  aforesaid  granted  to  him  ;  and  that,  by  the  treaty  between 
Spain  and  the  United  States,  of  the  22d  February  1819,  the  United  States 
are  bound  to  recognise  and  confirm  to  him  his  aforesaid  title,  in  as  full  and 
ample  a  manner  as  he  had  or  held  the  same  under  the  Spanish  government. 
.Without  this,  so  far  as  your  petitioner  is  advised,  the  United  States  are  the 
rightful  claimants  to  said  lands. 

And  your  petitioner  prays,  in  consideration  of  the  premises,  this  honor- 
able court  will  take  jurisdiction  of  this  his  petition,  and  that  a  copy  hereof, 
and  a  citation  to  show  cause,  &c.,  may  be  served  on  Thomas  Douglass, 
Esquire,  United  States  district-attorney  for  this  district,  pursuant  to  the  pro- 
visions of  *the  statute  in  such  cases  made  and  provided  ;  and  finally,  r^.^^ 
that  your  honor  will  decree  to  your  petitioner  a  confirmation  of  his  1 
title  to  the  lands  in  this  his  petition  claimed,  and  all  such  further  and  other 
relief  as  in  equity  he  is  entitled  to  ;  and  your  petitioner,  as  in  duty,  &c. 

On  the  26tb  January  1819,  the  claimant  presented  a  petition  to  the  gOT- 
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emor  of  the  province^  setting  forth  that  the  land  in  the  neighboihood  of 
White  Spring,  which  had  been  granted  to  him,  did  not  answer  his  expecta- 
tion, and  praying  that  the  surveyor  appointed  to  survey  the  land  granted 
to  him,  might  be  directed  to  alter  the  snrvey,  so  as  to  reduce  the  square  of 
five  miles  to  the  depth  of  rbout  two  and  a  half  miles,  by  its  original  length 
of  five  miles  ;  and  that  the  surveyor  might  be  further  instructed  to  survey 
the  residue  of  the  quantity  granted  to  the  petitioner,  'Mn  the  hammock, 
called  Lang's  and  Cone's,  situated  on  the  south  of  Mizzell's  lake."  On  the 
same  day,  the  25th  day  of  January  1810,  the  governor  granted  the  request 
of  the  petitioner.  On  the  24th  of  February  1819,  the  surveyor  gave  a  cer- 
tificate, that  he  had  surveyed  to  the  petitioner,  eight  thousand  acres  ef  land, 
west  of  the  river  St.  John's,  beginning  at  the  mouth  of  Berkley  creek, 
below  White  Spring,  and  following  upwards  the  margin  of  said  river,  Ac. 
On  the  10th  of  March  1819,  the  said  surveyor  gave  another  certificate,  that 
he  had  surveyed  for  the  petitioner,  five  thousand  acres  of  land,  in  the  place 
called  Lang's  hammock,  situated  south  of  Mizzell  Lagoon,  west  of  the  river 
St.  John's,  in  part  of  a  greater  quantity  granted  to  the  said  petitioner,  on 
the  6th  of  April  1816.  On  the  12th  of  March  1819,  the  said  surveyor  gave 
another  certificate,  in  which  he  stated,  that  he  had  surveyed  to  the  petitioner, 
three  thousand  acres  of  land,  in  the  place  called  Cone's  hammock,  being  the 
complement  of  a  greater  quantity  which  was  granted  to  him  on  the  6th  of 
April  1316. 

The  following  copies  of  the  petition,  decree  and  grant  were  annexed  to 
the  petition. 

(Translation.)     Memorial. 

To  the  Grovernor  : — Don  George  Clarke,  a  native  of  this  province,  with 
due  respect,  presents  himself  to  your  honor,  and  says,  that,  having  noticed 
the  constant  scarcity  of  sawed  lumber  in  this  province,  and  particularly  at 
^  ,  this  town,  which,  in  consequence  of  the  scantiness  of  this  indispen- 
-*  sable  material,  has  but  half  of  the  population  that  it  ought  to  have  ; 
and  induced  by  the  general  advantages  that  may  result  from  mills  worked 
by  animals,  over  those  worked  by  water,  wind  or  fire,  because  they  are  less 
expensive,  more  secure,  and  adapted  to  any  station,  he  has  accomplished 
one  at  this  town,  of  his  own  invention  and  workmanf>hip,  which  with  four 
horses,  saws  eight  lines  at  a  time,  at  the  rate  of  two  thousand  superficial 
feet  per  day.  Therefore,  he  prays  that  your  honor  will  be  pleased  to  grant 
hira  a  title  of  property  to  the  quantity  of  land  your  honor  had  thought 
proper  to  assign  to  the  water-mills  for  their  continual  supply,  forming  a 
quantity  equivalent  to  a  five  mile  square  ;  which  lands  he  solicits  on  the 
western  part  of  the  St.  John's  river,  above  Black  creek,  at  a  place  entirely 
vacant,  known  by  the  name  of  White  Spring.  He  hopes  to  receive  this 
grant  from  your  honor's  kindness,  because,  by  this  proof  of  his  industry  and 
labor,  he  has  given  to  the  public  an  invention  that,  by  its  expediency,  sim- 
plicity and  cheapness,  offers,  from  this  source  of  lumber,  the  most  consider- 
able advantages,  not  only  to  the  royal  revenue,  but  to  the  public  also,  by 
the  labor  of  cutting,  use  and  commerce. 

Fernandina,  March  16,  1816. 

P.  D.  For  proof  of  what  I  have  stated  to  your  honor,  I  herewith 
present  a  certificate  of  the  civil  and  militiary  commander  of  this  town,  ui 
9upra.  Georob  J.  F.  Clarke. 
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Grant  to  Clarke  for  sixteen  thousand  acres.     Decree. 
St.  Augustine,  April  3,  1816.     This  government  have  granted  lands  to 
other  individuals,  inhabitants  of  this  province,  who  have  solicited  them  for 
the  cutting  of  timber  and  the  use  of  the  same  for  the  saw-mills  or  machines 
that  they  intend  to  establish,  but  with  the  condition  of  being  without  effect 
until  these  establishments  be  made.      And  whereas,  Don  George  Clarke 
proves,  by  certificate  of  the  commander  of  the  town  of  Fernandina,  that  he 
ha^  constructed  a  mill  of  great  utility,  that  offers  advantages  to  that  settle- 
ment, which  it  is  the  duty  and  interest  of  the  government  to  promote,  in- 
compliance with  royal  ordei-s  dispatched  for  that  purpose,  rewarding  the 
industrious  and  laborious,  as  an  example  to  encourage  other  inhabitants,  and 
procure  the  increase  of  invention  :  it  is  granted  to  the  aforesaid  *Don  ^^ 
George  Clarke,  the  five  miles  square  of  land  that  he  solicits,  of  which  ^ 
a  title  shall  be  issued  comprehending  the  place,  and  under  the  boundaries 
set  forth  in  this  petition,  without  injury  to  a  third  person. 

COPPINOES. 

(Translation.)  Title  of  property  of  five  miles  square  of  land  to  Don 
George  Clarke. 

Don  Jose  Coppinger,  lieutenant-colonel  of  the  royal  army,  civil  and 
military  governor  jpro  temporey  and  chief  of  the  royal  domain  of  this  city  and 
its  province,  &c. : 

Whereas,  by  a  royal  order  communicated  to  this  government,  on  the  29th 
October  1790,  by  the  captain-general  of  the  island  of  Cuba  and  the  two 
Floridas,  it  is  provided,  among  other  things,  that,  to  foreigners  who,  of 
their  free  will,  present  themselves  to  swear  allegiance  to  our  sovereign,  there 
be  granted  to  them  lands  gratis,  in  proportion  to  the  workers  that  each 
family  may  have  ;  and  whereas,  Don  George  Clarke,  inhabitant  of  the  town 
of  Fernandina,  has  presented  himself,  manifesting  that  he  has  constructed, 
from  his  own  ingenuity,  a  machine  that,  with  four  hoi*ses,  saws  eight  lines 
at  one  time,  cutting  two  thousand  supei-ficial  feet  of  timber  in  a  day,  and 
soliciting,  in  virtue  thereof,  a  grant  in  absolute  property  of  five  miles  square 
of  land,  for  a  stock  and  supply  of  timber,  which  is  the  portion  that  has  been 
granted  for  water  saw-mills  ;  and  having  pointed  out  a  competent  tract  of 
the  west  side  of  St.  John's  river,  above  Black  creek,  at  a  place  called  White 
Spring,  that  is  vacant ;  which  establishment  of  said  machine  has  been  proved 
by  a  certificate  of  the  civil  and  military  commandant  of  the  town  of 
Fernandina  :  Therefore,  and  in  consideration  of  the  ad^^antages  arising  from 
such  improvements  in  this  said  province,  and  in  orde*-  th^t,  by  rewarding 
the  industrious  and  ingenious,  it  may  serve  as  an  exaipvle  and  stimulus  to 
other  inhabitants,  I  have  found  proper,  by  my  decree  *^f  the  third  of  the 
present  month,  to  order  the  issue  of  a  competent  title  o(  property  of  said 
hye  miles  square  of  land,  as  will  appear  more  fully  by  the  ^proceedings  had 
on  the  occasion,  and  existing  in  the  archives  of  the  present  notary.  There- 
fore, I  have  resolved  to  grant,  as  in  the  name  of  his  majesty  I  do  grant,  to 
the  said  George  Clarke,  the  afore-mentioned  five  miles  square  of  land  for 
himself,  his  heirs  and  successors,  in  absolute  property  ;  and  I  do  issue,  by 
these  presents,  a  competent  title,  wh  reby  I  *separate  the  royal  domain  r^i .  .^ 
from  the  right  and  dominion  it  had  to  said  lands,  and  I  cede  and  *- 
transfer  the  same  to  the  said  George  Clarke,  his  heirs  and  snccessors,  to 
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possess  them  as  their  own,  and  to  use  and  enjoy  them,  without  any  incum- 
brance or  tribute  whatever,  with  all  their  inlets,  outlets,  nses,  customs, 
rights  and  services,  which  they  have  had,  have,  and  by  custom  or  law  may 
have,  or  in  any  wise  may  appertain  to  them  ;  and  at  their  will,  to  sell,  cede, 
transfer  and  dispose  of  them  at  their  pleasure.  To  ail  which  I  interpose  my 
authority,  as  I  can,  and  and  of  right  ought  to  do,  by  virtue  of  these  presents 
and  the  sovereign  will.  Given  under  my  signature,  and  countersigned  by 
the  notary  of  government  and  royal  domain,  in  this  city  of  St.  Augustine, 
of  Florida,  on  the  6th  April  1816.  Josb  Coppinoeb. 

By  order  of  his  excellency. 

Juan  db  Entbalgo,  Notary  pro  tern,  of  Gov.  and  Royal  Domain. 

The  answer  of  the  United  States  district-attorney  expressly  denied  that 
by  and  under  the  usages,  customs,  laws  and  ordinances  of  the  King  of  Spain, 
the  petitioner  was  entitled  to,  and  vested  with  a  full  and  complete  title  in 
fee-simple,  or  any  other  title  whatever  to  the  said  land,  and  that  the  sup- 
posed grant  to  the  said  petitioner  was  entirely  null  and  void.  ITie  answer 
further  denied,  that  Governor  Coppinger  had  any  power  or  authority  what- 
ever to  make  such  a  grant ;  and  that  if  such  a  grant  was  ever  made  to  the 
petitioner,  it  was  made  in  violation  of  the  laws,  ordinances  and  royal  regula- 
tions of  the  Spanish  government. 

The  decree  of  the  court  below  confirmed  the  claim  of  the  petitioner  not 
only  to  the  land  described,  and  which,  if  any,  was  vested  in  the  said  peti- 
tioner by  the  grant  of  Governor  Coppinger,  dated  the  6th  of  April  1816,  but 
other  lands  described  by  the  surveyor  in  his  several  certificates,  dated  the 
24th  of  February,  and  1 0th  and  12th  of  March  1819. 

The  case  was  argued  by  Call,  for  the  United  States ;  and  by  Berrien  and 
Wildey  for  the  appellee. 

The  counsel  for  the  Uhiled  States  presented  the  following  grounds  for 
the  consideration  of  the  court,  and  on  which  they  contended,  the  decree  of 
the  court  below  should  be  reversed. 

^       ,         1.  *The  petitioner  has  not  described  on  the  record  such  a  case  as 
-'   is  embraced  by  the  jurisdiction  expressly  conferred  by  statute  on  the 
superior  court  of  East  Florida. 

2.  The  petitioner  cannot  show  that  he  has  such  a  claim  to  land  in  Flor- 
ida, as  gives  him  a  right  to  prosecute  his  suit  for  its  confirmation  against 
the  government,  under  the  provisions  of  the  acts  of  congress  of  1824  and 
1828,  conferring  jurisdiction  in  certain  cases  on  the  superior  courts  of 
Florida. 

3.  The  governor  of  the  province  of  East  Florida  had  no  power  or  author- 
ity, under  the  laws,  ordinances  and  royal  regulations  of  Spain,  to  make  the 
grant  in  question. 

4.  If  the  governor  possessed  the  power  of  making  the  said  grant,  on  the 
6th  day  April  1816,  the  eighth  article  of  the  treaty  having  barred  all  grants 
made  subsequent  to  the  24th  of  January  1818,  he  had  no  power  on  the  25th 
of  January  1819,  to  substitute  other  lands,  of  a  superior  quality,  at  a  remote 
distance  for  those  which  were  granted  to  the  petitioner  on  the  6th  of  April 
1816. 

5.  The  change  of  location  on  the  25th  of  January  1819,  was  equivalent 
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to  the  power  of  making  a  new  grant,  and  the  act  is  void  under  the  provis- 
ions of  the  treaty.  The  lands  claimed  by  the  petitioner,  and  embraced  in 
the  second  and  third  surveys,  were  vacant  lands  on  the  24th  of  January 
1818,  and  were,  by  the  second  article  of  the  treaty  of  1819,  transferred  to  the 
United  States.^ 

The  counsel  for  the  appeUee  considered  that  the  several  points  arising  in 
this  case  had  been  already  decided  by  this  court  in  the  cases  of  the  United 
States  v.  Arredandoy  6  Pet.  691,  and  the  United  States  v.  J^cheman^  7 
Ibid.  51,  and  contended  : 

1.  That  the  grant  of  Grovemor  Coppinger  vested  in  the  claimant  a  full 
and  absolute  title  in  fee  to  the  premises  in  controversy. 

2.  That  the  authority  to  grant  land  to  foreigners  was  in  addition  to, 
and  did  not  exclude,  the  right  to  grant  for  good  cause  to  the  subjects  of 
Spain. 

*3.  That  the  general  authority  of  the  governor  being  ascertained,  r» . . - 
he  alone  was  competent  to  decide  upon  the  sufficiency  of  the  consid-  ^ 
erations  on  which  this  grant  was  founded. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — In  April  1829, 
Gkorge  J.  F.  Clarke,  the  defendant  in  error,  filed  his  petition  in  the  court  of 
the  United  States  for  the  eastern  district  of  Florida,  praying  that  court 
to  decree  a  confirmation  of  his  title  to  16,000  acres  of  land,  granted  to  him, 
on  the  6th  day  of  April  1816,  by  Don  Jose  Coppinger,  then  acting  governor 
of  the  province  of  East  Florida.  The  attorney  for  the  district  appeared, 
and  by  his  answer  denied  all  the  material  Allegations  of  the  petition.  Sev- 
eral exhibits  were  filed,  and  several  depositions  were^  taken  ;  and  in  May 
term  1832,  the  court  adjudged  the  claim  of  the  petitioner  to  be  valid  ;  from 
which  judgment,  the  district-attorney,  on  behalf  of  the  United  States,  prayed 
an  appeal  to  this  court. 

As  the  United  States  are  not  suable  of  common  right,  the  party  who 
institutes  such  suit  must  bring  his  case  within  the  authority  of  some  act  of 
congress,  or  the  court  cannot  exercise  jurisdiction  over  it.  The  counsel  for 
the -United  States  contends,  that  George  J.  F.  Clarke  has  not,  by  his  peti- 
tion, made  a  case  in  which  the  United  States  have  consented  to  be  sued  ; 
and,  consequently,  that  the  court  of  the  district  had  no  jurisdiction.  To 
maintain  this  objection,  he  has  stated  several  principles,  and  cited  several 
decisions  of  this  court  in  support  of  them.  The  proposition,  that  in  case  of 
a  special  limited  jurisdiction,  which  that  of  East  Florida  unquestionably  is 
in  this  case,  the  pleadings  must  contain  averments  which  bring  the  cause 
within  the  jurisdiction  of  the  court,  or  the  whole  proceeding  will  be  errone- 
ous, is  admitted.  The  inquiry  is,  does  the  petition  of  Oeorge  J.  F.  Clarke 
contain  these  averments. 

Florida  contained  an  immense  quantity  of  vacant  land,  which  the  United 
States  desired  to  sell.  Numerous  tracts,  in  various  parts  of  this  territory, 
to  an  amount  not  ascertained,  had  been  granted  by  its  former  sovereigns, 
and  confirmed  by  treaty.     To  avoid  any  conflict  between  these  titles  and 

'  Mr,  Call,  counsel  for  the  United  States,     ment,  applicable  to  this  and  the  subeeqaent 
afterwards  laid  before  the  court  a  printed  argu-     cases ;  which  will  be  found  in  the  appendix 
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those  which  might  be  acquired  under  the  United  States,  it  was  necessary  to 
^  ,  ascertain  *their  validity,  and  the  location  of  the  lands.  For  this  pur- 
J  pose,  boards  of  commissionei's  were  appointed,  with  extensive  powers, 
and  great  progress  was  made  in  the  adjastment  of  claims.  But  neither  the 
law  of  nations,  nor  the  faith  of  the  United  States,  would  justify  the  legisla- 
ture in  authorizing  these  boards  to  annul  pre-existing  titles,  which  might, 
consequently,  be  asKcrted  in  the  ordinary  courts  of  the  country,  against  any 
grantee  of  the  American  government.  The  powers  of  the  commissioners, 
therefore,  were  principally  directed  to  the  attainment  of  information,  on 
which  they  might  report:  to  congress,  who  generally  confirmed  all  claims 
on  which  they  reported  favorably.  After  considerable  progress  had  been  thus 
made  in  the  adjustment  of  titles,  congress,  on  the  26th  of  May  1830,  passed 
an  act  for  the  final  settlement  of  land-claims  in  Florida.  This  act,  after  con- 
firming titles  to  a  considerable  extent,  which  are  described  in  the  first,  second 
and  third  sections,  enacts,  that  all  the  remaining  claims  which  have  been 
presented  according  to  law,  and  not  finally  acted  upon,  shall  be  adjudicated 
and  finally  settled,  upon  the  same  conditions,  restrictions  and  limitations,  in 
every  respect,  as  are  prescribed  by  the  act  of  congress,  approved  20d  of  May 
1828,  entitled,  "  An  act,"  Ac. 

It  was  obviously  the  intention  of  congress,  to  extend  the  jurisdiction  of 
the  court  to  all  existing  claims,  and  to  have  them  finally  settled.  The  pur- 
pose for  which  the  act  was  made  could  not  be  otherwise  accomplished.  Any 
claim  which  the  court  was  unable  to  decide,  on  the  petition  of  the  claimant, 
would  remain  the  subject  of  litigation.  This  would  defeat  the  obvious  inten- 
tion of  congress,  which  ought  to  be  kept  in  view,  in  construing  the  act.  The 
words  which  confer  jurisdiction,  Snd  describe  the  cases  on  which  it  may  be 
exercised,  are  ''all  the  remaining  cases  which  have  been  presented  accord- 
ing to  law,  and  not  finally  acted  upon."  The  subsequent  words  "  shall  be 
adjudicated,"  Ac,  prescribe  the  rule  by  which  the  jurisdiction  previously 
given  shall  be  exercised. 

The  petition  of  Clarke,  after  showing  his  title  under  the  government  of 
Spain,  adds,  ''  your  petitioner  farther  states,  that  his  aforesaid  claim  was 
filed  before  the  board  of  commissioners,  appointed  to  ascertain  claims  and 
titles  to  lands  in  East  Florida,  who,  as  he  is  informed  and  believes,  refused 
^1  to  *recommend  the  same  to  the  favorable  notice  of  the  United  States 
-*  government ;  and  have  rejected  the  same,  but  have  not  reported  it 
forged  or  ante-dated."  Do  these  averments  satisfy  the  requisities  of  the 
statute?  The  act  requires  that  it  shall  ''have  been  presented  according  to 
law,  and  not  finally  acted  upon."  The  petition  states,  "that  it  was  filed 
before  the  board  of  commissioners,"  which  is  presenting  it  "  according  to 
law  ;"  and  then  proceeds  to  state  the  action  of  the  board  upon  it.  That 
action  is  not  by  law  made  final,  consequently,  the  case  is  one  of  those  which 
the  court  is  directed  to  adjudicate  and  finally  settle,  on  the  principles  con- 
tained in  the  act  of  1828.  Any  defect  in  the  title  as  exhibited,  will  be  con- 
sidered in  deciding  on  the  right,  but  does  not  constitute  an  objection  to  juris- 
diction. 

The  title,  as  set  out  in  the  petition  and  exhibits  filed  with  it,  is  as  follows  : 
On  the  16th  of  March  1816,  Qeorge  J.  F.  Clarke,  styling  himself  a  native 
of  the  province,  presented  a  memorial  to  the  governor  of  East  Florida,  in 
which  he  states  the  service  he  has  rendered  the  public,  by  inventing  and 
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constructing  a  saw-mill  of  great  execution,  and  prays,  in  consideration 
thereof,  a  grant  of  the  quantity  of  land  which  his  honor  had  thought  proper 
to  assign  to  the  water-mills,  equivalent  to  five  miles  square  ;  which  land 
he  solicits  on  the  western  part  of  St.  John's  River,  above  Black  Creek,  at 
a  place  entirely  vacant,  known  by  the  name  of  White  Spring.  On  the  3d  of 
April,  the  governor  made  a  decree,  in  which,  after  reciting  that  he  had 
granted  lands  to  other  individuals,  on  account  of  saw-mills  or  machines  to  be 
erected,  but  with  condition  of  being  without  effect,  until  the  establishments 
be  made,  and  that  Clarke  had  exhibited  proof  of  the  actual  erection  of  a 
mill  of  great  utility,  grants  to  the  said  George  Clarke  the  five  miles  square 
of  land  that  he  solicits, ''  of  which  a  title  shall  be  issued,  comprehending  the 
place,  and  under  the  boundaries  set  forth  in  this  petition,  without  injury  to 
a  third  person."  The  title  was  issued  on  the  6th  of  the  same  month.  It 
recites,  that '' whereas,  by  a  royal  order  communicated  to  the  government 
on  the  29th  of  October  1700,  by  the  captain-general  of  the  island  of  Cuba 
and  the  two  Floridas,  it  is  provided,  among  other  things,  that  to  foreigners 
who,  of  their  free  will,  *pre8ent  themselves  to  swear  allegiance  to  our  ^^ 
sovereign,  there  bo  granted  to  them  lands  gratis,  in  proportion  to  the  ^ 
workers  that  each  family  may  have ;  and  whereas,  Don  George  Clarke, 
inhabitant  of  the  town  of  Fernandina,  has  presented  himself,  manifesting 
that  he  has  constructed,  from  his  own  ingenuity,  a  machine  that,  with  four 
horses,  saws  eight  lines  at  one  time,  cutting  two  thousand  superficial  feet  of 
timber  in  a  day,  and  soliciting  in  virtue  thereof  a  grant  in  absolute  property 
of  five  miles  square  of  land,"  Ac.  '*  Therefore,  and  in  consideration  of  the 
advantages  arising  from  such  improvements  in  this  said  province,  and  in 
order  that,  by  rewarding  the  industrious  and  ingenious,  it  may  serve  as  an 
example  and  stimulus  to  other  inhabitants,  I  have  found  proper,  by  my 
decree  of  the  third  of  the  present  month,  to  order  the  issue  of  a  competent 
title  of  property,  of  said  five  miles  square  of  land,  as  will  more  fully  appear," 
Ac,  '^Therefore,  I  have  resolved  to  grant,  as  in  the  name  of  his  majesty 
I  do  grant,"  Ac.  An  order  to  survey  the  land  contained  in  this  grant  was 
given  by  the  governor  on  the  29th  of  December  1818. 

Afterwards,  on  the  25th  of  January  1819,  Clarke  presented  a  memorial 
to  the  governor,  stating  that  the  quantity  of  land  required  for  his  purpose 
could  not  be  obtained  at  the  place  designated,  and  praying  that  the  depth 
back  might  be  contracted  to  about  one  and  a  half  miles,  and  the  residue  be 
surveyed  at  a  different  place  described  in  the  memorial.  This  prayer  was 
granted,  and  surveys  were  executed  and  returned,  placing  8000  acres  on  the 
ground  described  in  the  decree  and  grant,  and  the  remaining  8000  acres,  in 
two  surveys,  on  the  ground  designated  in  the  memorial  of  the  2dth  of 
January  1819. 

The  counsel  for  the  United  States  contend,  that  the  grant  made  to  the 
petitioner,  by  the  governor  of  East  Florida,  is  void,  because  he  had  no  power 
to  make  it.  The  royal  order  of  the  29th  of  October  1790,  which  is  recited 
in  the  grant  of  the  6th  of  April  1816,  most  certainly  does  not  authorize  that 
grant.  It  was  avowedly  made  for  the  purpose  of  inviting  foreigner  into 
the  province,  and  Clarke  was  an  inhabitant.  It  limited  the  quantity  of  land 
to  be  granted  to  a  fixed  number  of  acres  for  the  workers  that  each  family 
may  have  ;  and  it  is  not  doubted,  that  the  quantity  actually  contained  r<t . . j. 
*in  the  grant  far  exceeded  the  quantity  authorized  by  that  order.    It  I- 
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is  too  plain  for  argument,  that,  if  the  validity  of  the  grant  depends  on 
its  being  in  conformity  with  the  royal  order  of  1790,  it  cannot  be  sup- 
ported. But  we  do  not  think  it  does  depend  on  that  order.  Although  the 
order  is  recited,  the  grant  does  not  profess  to  be  bounded  on  it.  That  it  is 
not,  is  most  apparent.  The  grant  immediately  proceeds  to  recite  that  Clarke 
is  an  inhabitant  of  Fernandina,  which  would  of  itself  defeat  his  application, 
if  depending  on  the  order  in  favor  of  "  foreigners  who,  of  their  free  will, 
present  themselves  to  swear  allegiance  to  the  sovereign  "  of  the  grantor.  It 
then  proceeds  to  state  the  real  motive  for  which  it  is  made.  It  is,  that  he 
has  constructed  a  machine  of  great  value.  It  is  for  this,  and  not  for  his 
being  willing  to  swear  allegiance  to  the  king  of  Spain,  that  he  solicits  the 
grant.  "  Therefore,"  proceeds  the  grant,  "  and  in  consideration  of  the 
advantages  arising  from  such  improvements  in  this  said  province,  and  iu 
order  that,  by  rewarding  the  industrious  and  ingenious,  it  may  serve  as  an 
example  and  stimulus  to  other  inhabitants,  I  have  found  proper,  by  my 
decree  of  the  third  of  the  present  month,  to  order  the  iHSue  of  a  competent 
title,"  Ac.  "  Therefore,"  that  is,  in  execution  of  the  decree  of  the  third, 
"  I  have  resolved  to  grant,"  &c.  The  grant,  then,  of  the  6th  of  April,  is 
avowedly  made  in  execution  of  the  decree  of  the  3d.  That  decree  contains 
no  allusion  to  the  royal  order  of  October  1790,  but  professes  to  be  founded 
entirely  on  the  motives  afterwards  expressed  in  the  grant  itself,  in  addition 
to  that  order. 

We  cannot  think,  that  the  recital  of  a  fact  entirely  immaterial,  on  which 
fact  the  grant  does  not  profess  to  be  founded,  can  vitiate  an  instrument 
reciting  other  considerations  on  which  it  does  profess  to  be  founded,  if  the 
matter,  as  recited,  be  sufficient  to  authorize  it.  Without  attempting  to 
assign  motives  for  the  recital  of  that  order,  we  are  of  opinion,  that,  in  this 
case,  the  recital  is  quite  immaterial,  and  does  not  affect  the  instrument. 
The  real  inquiry  is,  whether  Governor  Coppinger  had  power  to  make  it  ? 

By  the  second  article  of  the  treaty  of  the  22d  of  February  1819,  between 
the  United  States  of  America  and  Spain,  his  Catholic  Majesty  cedes  to  the 
^  ,  United  States,  in  full  property  *and  sovereignty,  all  the  territories 
-l  which  belong  to  him,  situated  on  the  eastward  of  the  Mississippi, 
known  by  the  name  of  East  and  West  Florida.  This  article  undoubtedly 
transfers  to  the  United  States,  all  the  political  power  which  our  government 
could  acquire,  and  all  the  royal  domain  held  by  the  crown  of  Spain ;  but 
has  never  been  supposed,  so  far  as  is  now  understood,  to  operate  on  the 
property  of  individuals.  This  court  has  uniformly  expressed  the  opinion  that 
it  does  not.  The  eighth  article  was  not  intended  to  enlarge  the  cession. 
Its  principal  object  is  to  secure  certain  rights  existing  at  the  time,  but  not 
complete.  It  stipulates  that  all  the  grants  of  land  (in  Spanish,  *<  concessions 
of  land  "),  made  before  the  24th  of  January  1818,  by  his  Catholic  Majesty, 
or  by  his  lawful  authorities  in  the  said  territories,  ceded  by  his  majesty  to 
the  United  States,  shall  be  ratified  and  confirmed  (in  Spanish,  shall  remain 
ratified  and  confirmed)  to  the  persons  in  possession  of  the  lands  (in  the  Span- 
ish, in  possession  of  them,  that  is,  of  the  concessions),  in  the  same  extent  that 
the  same  grants  (in  Spanish,  they)  would  be  valid,  if  the  territories  had 
remained  under  the  dominion  of  his  Catholic  Majesty.  It  may  be  worth 
observing,  that  the  language  of  the  article  is  not  ''  all  grants  made  by  his 
Catholic  Majesty,  or  by  his  lawful  authority,'^  which  might  perhaps  involve 
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an  inquiry  into  the  precise  authority  or  instructions  given  by  the  crown  to 
the  person  making  the  grant,  and  might  impose  on  the  claimant  the  neces- 
sity of  showing  that  authority  in  each  case,  but  '*  by  his  Catholic  Majesty, 
or  his  lawful  authorities  in  the  said  territories  ceded  by  his  majesty  to  the 
United  States."  That  is,  by  those  persons  who  exercised  the  granting  power, 
by  authority  of  the  crown.  This  is  the  generally  received  meaning  of  the 
words.  They  are  equivalent  to  the  words,  competent  authorities,  used  in 
their  place  by  the  King  of  Spain  in  his  ratification  of  the  treaty.  It  may 
be  also  not  entirely  unworthy  of  remark,  that  this  article  expressly  recog- 
nises the  existence  of  those  "lawful  authorities"  in  the  ceded  terri- 
tories. 

It  is  not  unreasonable  to  suppose,  that  his  Catholic  Majesty  might  be 
unwilling  to  expose  the  acts  of  his  public  and  confidential  officers,  and  the 
titles  of  his  subjects  acquired  under  *those  acts,  to  that  strict  and  r^, . -^ 
jealous  scrutiny  which  a  foreign  government,  interested  against  their  ^ 
validity,  would  apply  to  them,  if  his  private  instructions  or  particular 
authority  were  to  be  required  in  every  case,  and  that  he  might,  therefore, 
stipulate  for  that  full  evidence  to  the  instrument  itself  which  is  usually 
allowed  to  instruments  issued  by  the  proper  officer.  The  subject-matter 
of  the  article,  therefore,  furnishes  no  reason  for  construing  its  words  in  a 
more  restricted  sense  than  that  in  which  they  are  uniformly  used  and  under- 
stood. In  that  sense,  they  mean  persons  authorized  by  the  crown  to  grant 
lands. 

The  subsequent  part  of  the  sentence  may,  in  some  degree,  qualify  their 
meaning.  The  added  words  are,  "  to  the  same  extent  that  the  same  grant 
(they)  would  be  valid,  if  the  territories  had  remained  under  the  dominion 
of  his  Catholic  Majesty."  If  this  part  of  the  sentence  was  intended  as  a 
limitation  of  the  general  provision  which  precedes  it,  the  subject-matter  of 
the  article  may  serve  in  some  measure  to  explain  it.  The  general  word 
"  grant "  may  comprehend  both  the  incipient  and  the  complete  title.  The 
greater  number  of  those  in  Florida  appear  to  have  been  of  the  first  descrip- 
tion. Many  of  these  contained  conditions,  on  the  performance  of  which  the 
right  to  demand  a  complete  title  depended.  Without  this  qualification,  the 
article  might  have  been  understood  to  make  these  conditional  concessions 
absolute.  Therefore,  they  are  declared  to  "  be  ratified  and  confirmed,"  to 
the  same  extent  that  the  same  grants  (they)  would  be  valid,  if  the  territo- 
ries had  remained  under  the  dominion  of  his  Catholic  Majesty."  The  parties 
add  (continuing  the  idea),  "  but  the  owners  in  possession  of  such  lands  (the 
proprietors)  who,  by  reason  of  the  recent  circumstances  of  the  Spanish 
nation,  and  the  revolutions  in  Europe,  have  been  prevented  from  fulfilling 
all  the  conditions  of  their  grants  (concessions)  shall  complete  them  v/ithin 
the  terms  limited  in  the  same,  respectively,  from  the  date  of  this  treaty  ;  in 
default  of  which,  the  said  grants  (they)  shall  be  null  and  void."  But 
whether  the  intention  of  that  part  of  the  article  which  declares  the  extent 
to  which  the  titles  it  contemplates  shall  be  valid,  is  limited  to  the  conditions 
inserted  in  them,  or  qualifies  the  general  preceding  words,  it  cannot  vary  tho 
sense  of  *the  term  *'  lawful  authorities,"  nor  warrant  the  construction  r^, . -- 
that  a  title  derived  from  "  a  lawful  authority"  creates  no  presumption  *- 
of  right,  and  leaves  the  holder  under  the  necessity  of  proving  every  circum- 
stance which  would  be  required  to  support  it,  had  it  proceeded  from  a  per- 
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Bon  not  holding  an  office  on  which  the  power  of  granting  lands  had  been 
conferred. 

These  titles  are  to  be  valid  to  the  same  extent  as  if  the  territories  had 
not  been  ceded.  What  is  that  extent  ?  A  grant  made  by  a  governor,  if 
authorized  to  grant  lands  in  his  province,  is /^W/Tid/oote  evidence  that  his 
power  is  not  exceeded.  The  connection  between  the  crown  and  the  gover- 
nor, justifies  the  presumption  that  he  acts  according  to  his  orders.  Should 
he  disobey  them,  his  hopes  are  blasted,  and  he  exposes  himself  to  punish- 
ment. His  orders  are  known  to  himself  and  to  those  from  whom  they  pro- 
ceed, but  may  not  be  known  to  the  world.  Such  a  grant,  under  a  general 
power,  would  be  considered  as  valid,  even  if  the  power  to  disavow  it  existed, 
until  actually  disavowed.  It  can  scarcely  be  doubted,  so  far  as  we  may 
reason  on  general  principles,  that  in  a  Spanish  tribunal,  a  grant  having  all 
the  forms  and  sanctions  required  by  law,  not  actually  annulled  by  superior 
authority,  would  be  received  as  evidence  of  title. 

We  proceed  then  to  inquire  into  the  power  of  the  governor  of  East 
Florida.  It  will  not  be  material,  to  ascertain  the  rules  by  which  lands  were 
granted  to  the  first  settlers  of  America,  or  the  officers  from  whom  titles 
emanated.  So  early  as  the  year  1735,  an  ordinance  was  passed,  by  which 
the  king  reserved  to  himself  the  right  of  completing  the  titles  given  by  his 
provincial  officers.  The  inconvenience  resulting  from  this  regulation  was 
so  seriously  felt,  that^the  ordinance  was  repealed  in  1754,  and  the  whole 
power  of  confirming,  as  well  as  originating  titles,  was  transferred  to  officers 
in  the  colonies.  The  power  of  appointing  sub-delegate  judges,  to  sell  and 
compromise  for  the  lands  and  uncultivated  parts  of  the  dominions  of  the 
Spanish  crown  in  the  Indies,  was  declared  to  belong  to  the  viceroys  and 
*A  1  pj'csidents  of  the  royal  audiences  of  those  kingdoms  ;  and  *the  same 
J  royal  order  directed,  that  "  in  the  distant  provinces  of  the  audiencias^ 
or  where  sea  intervenes,  as  Caraccas,  Havana,  Carthagena,  Buenos  Ay  res, 
Panama,  Yucatan,  Cumana,  Margarita,  Puerto  Rico,  and  in  others  of  like 
situation,  confirmations  shall  be  issued  by  their  governors,  with  the  advice 
of  the  officiales  reales  (the  king's  fiscal  ministers)  and  of  the  lieutenant-gen- 
eral, hateadOy  where  he  may  be  stationed.  In  1768,  this  power  of  granting 
and  confirming  titles  to  lands  was  vested  in  the  intendants.  In  1774,  it 
was  revested  in  the  civil  and  military  governors  (see  White's  Compilation 
218).  In  October  1798,  this  power  was  again  conferred  on  the  intendnnt, 
so  far  as  respected  Louisiana  and  West  Florida  ;  but  this  order  did  not 
extend  to  East  Florida.     In  that  province,  it  remamed  in  the  governor. 

The  regulations  of  the  governors  O'Reilly  and  Gayoza,  and  the  proceed- 
ings of  the  governors  Quisada,  Estrada,  White,  Eindelan  and  Coppinger, 
of  East  Florida,  and  all  the  grants  which  have  been  brought  to  the  view  of 
this  court,  together  with  the  reports  of  the  commissioners  appointed  to 
adjust  land-titles  in  the  territories  ceded  by  Spain,  show,  that  from  the 
year  1774,  the  power  of  granting  lands  was  vested  in  the  governors,  both 
of  Louisiana  and  the  Floridas.  The  ordinance  of  1798,  which  transferred 
it  to  the  intendant  of  Louisiana  and  West  Florida,  did  not  extend  to  East 
Florida ;  consequently,  it  remained  with  the  governor  of  that  province. 
This  is  admitted  by  the  counsel  for  the  United  States. 

So  far  then  as  respects  East  Florida,  the  term  "  lawful  authorities" 
dlesignates  the  governor,  as  certainly  as  if  he  had  been  expressly  named  in 
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the  eighth  article  of  the  treaty.  He  is  the  of6<;er  who  was  empowered  by 
by  his  sovereign  to  make  grants  of  lands  in  that  provinee,  and  in  ceding 
the  province  to  the  United  States,  his  sovereign  has  stipulated  that  grants 
made  by  him  shall  be  as  valid  as  if  the  province  had  remained  under  his 
dominion. 

It  has  been  already  stated,  that  the  acts  of  an  officer,  to  whom  a  public 
duty  is  assigned  by  his  king,  within  the  sphere  of  that  duty,  are,  primd 
faciey  taken  to  be  within  his  power.  This  point  was  fully  considered  and 
clearly  stated  by  this  court,  in  the  case  of  ArredondOy  and  the  principles  on 
which  the  opinion  rests  are  believed  to  be  too  deeply  founded  in  law 
*and  reason,  ever  to  be  successfully  assailed.  He  who  would  contro-  ^^ 
vert  a  grant  executed  by  the  lawful  authority,  with  all  the  solemni-  ^ 
ties  required  by  law,  takes  upon  himself  the  burden  of  showing  that  the 
officer  has  transcended  the  powers  conferred  upon  him,  or  that  the  transac- 
tion is  tainted  with  fraud.  This  the  counsel  for  the  United  States 
undertakes  to  do.  He  insists,  that  Governor  Coppinger  has  transcended 
his  powers,  in  making  the  title  now  under  consideration,  for  a  larger  quan- 
tity of  land  than  he  was  empowered  to  grant,  and  on  a  consideration  not 
warranted  by  law. 

The  object  of  Spain,  as  of  all  the  European  powers  who  made  settlements 
in  America,  was  to  derive  strength  and  revenue  from  her  colonies.  To 
accomplish  this,  grants  of  lands  to  individuals  became  indispensable.  His- 
tory informs  us,  that  this  measure  was  adopted  by  all.  The  immense 
territories  held  by  Spain,  affording  an  almost  inexhaustible  fund  of  lands 
claimed  by  the  crown,  could  scarcely  fail  to  produce  large  grants  to  favor- 
ites, as  well  as  a  regular  system  for  inviting  population  into  her  colonies. 
The  viceroys  in  New  Spain  and  Peru,  who  were  also  governors,  possessed 
almost  unlimited  powers  on  this  and  other  subjects  ;  but  in  distant  provinces, 
or  where  sea  intervenes,  the  right  of  giving  title  to  lands  was  vested  in 
their  governors,  with  the  advice  of  the  king's  fiscal  miuistera  and  of  the 
lieutenant-general,  where  he  may  be  stationed.  No  public  restraint  appears 
to  have  been  imposed  on  the  exercise  of  this  power.  The  officer  and  his 
conduct  were,  of  course,  under  the  supei'vision  and  control  of  the  king  and 
his  ministers,  and  especially  of  his  council  of  the  Indies. 

In  1735,  this  power  was  withdrawn  from  the  provincial  officers,  but  was 
restored  to  them  in  1754.  White's  Comp.  49 ;  Clarke's  Land  Laws  973.  The 
royal  order  of  the  15th  October  1754,  confers  this  power,  in  general  terras, 
without  any  limitation  on  the  quantity  or  on  the  consideration  which  may 
move  to  the  grant.  It  would  excite  surprise  if,  in  a  monarchy  like  that  of 
Spain,  no  rewards  in  land  could  be  granted  for  extra  services,  and  no  favors 
could  be  bestowed.  Among  the  earliest  laws  for  the  government  of  America 
(White's  Comp.  30)  is  an  order  that  the  viceroys  of  Peru  and  Mexico  "  grant 
such  rewards,  favors  and  compensation  as  to  them  may  seem  fit."  A  subse- 
quent *order  (White's  Comp.  41),  after  directing  extensive  disposi-  r^.j,. 
tions  of  territory,  adds,  "  all  the  remaining  land  may  be  reserved  to  ^ 
us,  clear  of  any  incumbrance,  for  the  purpose  of  being  given  as  rewards,  or 
disposed  of  according  to  our  pleasure."  In  White's  Comp.  29,  we  find  the 
following  law  :  "  it  is  our  pleasure  that  services  be  remunerated  where  they 
shall  have  been  performed,  and  in  no  other  place  or  province  of  the  Indies." 
It  would  seem,  that  these  remunerations,  if  in  land,  would  be  made  by  the 
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governor,  wben  empowered  to  grant  them,  provided  no  other  officer  was 
designated. 

Two  letters  of  the  3d  of  April  1800,  from  an  officer  authorized  to  grant 
lands,  are  published  in  Clarke's  Land  Laws,  989,  which  would  seem  to  coun- 
tenance the  opinion,  that  they  did  not  consider  their  powers  as  limited  to 
small  quantities,  but  that  they  might  exercise  discretion  in  this  respect. 
They  are  written  by  the  attorney-general  under  Morales.  The  first,  addressed 
to  Don  Henry  Peyroux,  is  in  these  words  :  "  I  have  to  reply  to  your  com- 
munication No.  9,  that  I  cannot  at  this  time  consent  to  the  sale  of  lands  in 
the  manner  and  under  the  circumstances  requested  ;  and  I  have  to  make  the 
same  reply  to  that  of  the  6th  of  February  last.  No.  8,  in  which  you  ask  for 
one  hundred  thousand  arpens."  The  language  of  this  letter  is  rather  that 
of  a  man  who  has  exercised  his  discretion  on  a  subject  to  which  his  power 
extends,  than  of  one  who  might  at  once  repel  the  application,  by  referring 
to  the  orders  of  his  sovereign.     The  second  letter  is  of  the  same  character. 

A  royal  order  was  issued  on  the  4th  of  January  1813,  which  recites  that 
the  General  Cortes  have  decreed  as  follows  :  '^  Considering  that  the  con- 
version of  public  lands  into  private  property  is  one  of  the  measures  which 
the  welfare  of  the  people,  as  well  as  the  advancement  of  agriculture  and 
industry,  most  imperiously  demands  ;  and  desiring,  at  the  same  time,  that 
this  class  of  lands  should  serve  as  an  aid  to  the  public  necessities,  a  reward 
to  the  deserving  defenders  of  the  country,  and  a  support  to  the  citizens  who 
are  not  proprietors,  the  general  and  extraordinary  Cortes  do  decree  :  All 
the  uncultivated  or  public  lands,  and  those  of  the  corporation  of  cities,  with 
^1  the  timber  thereon  or  without  it,  both  *in  the  peninsular  and  adjacent 
^  islands,  as  well  as  in  the  ultra-marine  provinces,  except  the  commons 
necessary  for  the  towns,  shall  be  made  private  property."  "  In  whatever 
manner  these  lands  be  distributed,  it  shall  be  in  full  property."  This  order 
was  transmitted  to  the  captain -general  of  the  Island  of  Cuba  ;  but  seems  to 
have  been  repealed  on  the  22d  of  August  1814. 

We  do  not  find  any  limitation  in  the  royal  orders,  restricting  the  power 
of  the  governors  to  a  league  square  in  their  grant.  The  counsel  for  the 
United  States  searches  for  them  in  the  regulations  by  colonial  officers,  pro- 
scribing the  rules  to  be  observed  in  the  offices  established  for  the  purpose 
of  carrying  these  orders  into  execution,  and  in  special  orders  of  the  crown 
for  specified  objects.  The  first  to  which  reference  has  been  made,  were 
issued  by  Don  Alexander  O'Reilly,  governor  of  Louisiana.  He  recites, 
among  other  things,  the  complaints  and  petitions  which  had  been  presented 
to  him  by  the  inhabitants,  together  with  the  knowledge  he  had  acquired  of 
their  local  concerns,  by  a  visit  lately  made  to  the  Cote  des  Allemands,  Ac, 
and  from  an  examination  made  of  the  report  of  the  inhabitants  assembled 
by  his  order  in  each  district,  states  his  conviction,  that  the  tranquility  of  the 
inhabitants  and  the  progress  of  culture  required,  which  shall  fix  the  extent 
of  the  grants  of  lands  which  shall  hereafter  be  made,  &c.y  and  adds,  '^for 
these  causes  and  having  nothing  in  view  but  the  public  good  and  the  happi- 
ness of  every  inhabitant,  after  having  advised  with  persons  well  informed 
in  these  matters,  we  have  regulated  all  these  objects  in  the  following  arti- 
cles :    '^  1st.  There  shall  be  granted  to  each  newly-arrived  family,"  Ac. 

This  is  most  obviously  the  language  of  a  man  who  supposes  himself  to 
possess  full  power  over  the  subject.    The  rules  he  prescribes  for  himself^ 
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do  not  purport  to  be  limits  imposed  by  a  master,  but  to  be  marked  out  by 
his  own  discretion,  and  to  be  alterable  at  will.  He  makes  no  allusion  to* 
orders  emanating  from  his  sovereign,  marking  out  the  narrow  path  he  is 
bound  to  tread ;  but  gives  the  law  himself,  in  the  character  of  a  man 
invested  with  full  powers. 

*The  eighth  article  declares,  that  "  no  grant  in  the  Opelousas,  ^^ 
Attacapas  and  Nachitoches,  shall  exceed  one  league  in  front,  by  ^ 
one  league  in  depth  ;  but  when  the  land  granted  shall  not  have  that  depth, 
a  league  and  a  half  in  front,  by  half  a  league  in  depth,  may  be  granted."  Had 
the  limitation  on  the  quantity  to  be  granted  been  five  miles  square,  instead 
of  a  league  square,  is  there  anything  in  the  information  we  possess,  which 
would  enable  us  to  say,  that  the  one,  more  than  the  other,  would  be  an  ex- 
cess of  power. 

The  instructions  of  Oovemor  Oayoso  are  dated  in  September  1797,  till 
which  time  it  may  be  presumed,  that  those  of  O'Reilly  remained  in  force. 
His  instructions  are  for  the  government  of  the  commandants  of  posts,  who 
appear  to  have  been  intrusted  with  the  power  of  making  concessions.  His 
regulations,  so  far  as  they  varied  those  which  pre-existed,  constituted,  it 
may  be  presumed,  a  new  law  for  the  commandants,  but  do  not  prove  the 
existence  of  restrictions  on  his  own  power.  Like  those  of  O'Reilly,  they 
give  every  indication  of  proceeding  from  an  officer  possessing  general  and 
.  very  extensive  powers. 

The  same  observation  applies  to  the  regulations  of  Morales,  who  was 
intendant  of  Louisiana  and  West  Florida.  They  are  dated  in  July  1799, 
soon  after  receiving  the  order  of  the  king,  of  October  1798,  which  directed, 
**  that  the  intendancy  of  these  provinces  be  put  in  possession  of  the  privi- 
lege to  divide  and  grant  all  kind  of  land  belonging  to  his  crown  ;  which 
right,  after  his  order  of  the  24th  of  August  1770,  belonged  to  the  civil  and 
military  government :  Wishing  to  perform  this  important  charge,  Ac. 
<*  After  having  examined,  with  the  greatest  attention,  the  regulation  made 
by  his  excellency.  Count  O'Reilly,  the  18th  of  February  1770,  as  well  as 
that  circulated  by  his  excellency,  the  present  governor,  Don  Manuel  Gktyoso 
de  Lernos,  the  1st  of  January  1788,  and  with  the  counsel  which  has  been 
given  me  on  this  subject  by  Don  Manuel  Senaro,  assessor  of  the  intendancy, 
and  other  persons  of  skill  in  these  matters,  that  all  persons  who  wish  to 
obtain  lands,  may  know  in  what  manner  they  ought  to  ask  for  them,  and 
on  what  condition  land  can  be  granted  and  sold,  Ac,  I  have  resolved  that 
the  following  regulations  shall  be  observed."  He  then  proceeds  to  regu- 
late with  great  exactness,  *the  course  to  be  observed  by  those  who  r« ..^ 
seek  to  obtain  concessions,  the  conditions  on  which  they  shall  be  ^ 
granted,  and  the  conduct  to  be  observed  before  a  complete  title  will  be 
made.  These  regulations  do  not  measure  his  power,  but  give  the  law  to 
those  who  are  to  execute  his  orders. 

These  are  the  proceedings  of  the  officers  who  were  intrusted  with  the 
power  to  divide  and  grant  the  crown  lands  in  Louisiana  and  West  Florida. 
It  is  not  to  be  presumed,  that  different  powers  were  conferred  on  the  officers 
to  whom  the  same  duties  were  confided  in  East  Florida. 

Internal  regulations  of  police  were  issued  by  Governor  Quesada,  on  the 
2d  of  September  1790.  They  commence  with  saying, ''  Whereas,  I  am  com- 
manded by  royal  orders,  agreeable  to  the  public  wants,  to  apply  the  moat 
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reasonable  and  quiok  remedies  thereto  :  for  the  purpose,  therefore,  of  accom- 
plishing this,  in  the  edict  commonly  called  'internal  regulation  of  police,'  1 
have  taken  the  most  conducive  steps,  notwithstanding,  much  to  my  sorrow, 
there  has  been  so  much  to  amend  and  establish,  that  a  voluminous  code  would 
scarcely  be  sufficient  for  me  to  comprise  all,  in  proportion  to  the  ardent  desire 
which  animates  me  for  the  prosperity  of  the  province  and  the  service  of  the 
sovereign  ;  wherefore,  merely  for  the  present,  and  reserving  hereafter,  when 
permitted  by  my  other  duties,  the  right  of  attending  particularly  to  this 
important  subject,  I  therefore  make  known  and  order  the  following  :  1st.  I 
grant  to  all  the  inhabitants,  permanently  settled,  and  subjects  of  his  majesty, 
in  his  royal  name,  for  their  use,  the  quantity  of  land  they  may  require,  in 
proportion  to  their  force,  in  any  part  of  the  desert  province,  without  any 
exception.  To  this  end,  those  desirous  of  obtaining  the  same,  will  present 
themselves  to  me,  within  twenty  days,  stating  their  circumstances,  by  me- 
morial ;  what  lands  they  have  obtained  to  the  present  period,  and  to  what 
quantity,  and  in  what  place  they  are  desirous  of  locating  them  now  ;  under 
the  precise  condition  that  it  will  be  without  injury  to  a  third  person,  I  will 
attend  to  their  solicitude,  according  to  the  examination  I  may  make  thereof  ; 
and  although  the  laws  of  the  Indies  authorize  me  to  make  no  absolute  dis- 
tribution of  the  same,  and  being  in  the  case  of  tit.  12th,  book  <th,  I  abstain 
^1  therefrom,  from  powerful  motives.  *But  for  the  greater  security  of 
J  those  interested,  I  will  forward  my  ideas  of  representation  on  the 
subject  to  the  king,  persuaded,  that,  in  consequence  thereof,  those  obtaining 
grants  from  me  now  will  be  confirmed  in  the  possession  of  the  same." 

The  law  of  the  Indies  to  which  the  governor  refers,  is  inserted  in  Clarke's 
Land  Laws,  p.  967,  and  is  in  these  words :  "  That  our  subjects  may  apply 
themselves  to  the  exploration  and  settlement  of  the  Indies,  and  that  they 
may  live  with  comfort  and  convenience,  which  we  desire,  it  is  therefore  our 
will,  that  houses,  grounds,  lands,  cavallerias  and  peoniasy  be  granted  to  all 
those  who  shall  settle  new  lands,  in  the  villages  and  places  that  the  governor 
of  the  new  settlement  shall  mark  out  for  them.  There  shall  be  a  distinction 
made  between  gentlemen  and  laborers  {peones)^  and  those  who  shall  be  of 
less  grade  and  merit ;  and  in  proportion  to  their  services,  the  land  shall  be 
increased  and  ameliorated  for  prosecuting  agriculture,  and  the  tending  of 
cattle."  It  is  not  easy  to  comprehend  precisely  the  influence  which  this  law 
ought  to  have  on  the  governors  of  the  Spanish  colonies.  It  was,  undoubt- 
edly, the  same  in  them  all. 

We  collect  from  the  extracts  from  the  laws  of  the  Indies  which  are  given 
us  in  Clarke's  Land  Laws,  and  White's  Compilation,  that  they  apply  chiefly 
to  the  general  purposes  of  population  and  settlement.  For  the  attainment 
of  these  objects,  general  rules  were  framed,  which  contained  aflirmative 
instructions  to  the  officers,  to  be  observed  in  the  formation  of  new  settle- 
ments, in  donations  to  emigrants,  and  in  the  sale  and  distribution  of  crown 
lands.  How  far  a  discretion  in  the  execution  of  these  laws,  or  whether  any 
discretion,  was  placed  in  those  distant  officers  to  whom  they  were  directed, 
we  have  not  the  means  of  ascertaining.  So  far  as  we  are  informed,  they 
contain  no  negative  or  prohibitory  words,  and  the  regular  reports  of  gover- 
nors must  have  kept  their  superiors  informed  of  their  proceedings.  Mr. 
White  says,  p.  9,  **  I  sought  assiduously,  but  have  been  unable  to  discover 
a  record  or  notice  of  the  proceedings  upon  some  grant  or  concession  which 
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had  been  macle  by  a  captain-geDeral,  intendant  or  governor,  and  disproved 
of  by  the  king.     I  have  been  unable  to  ascertain  whether  any  such  exist." 

The  regulations  of  Governor  Quesada,  which  have  been  cited,  and  in 
which  he  appears  to  have  deviated,  in  some  *respects,  from  the  law  r^.^^ 
to  which  he  refers,  apply  to  the  general  objects  of  cultivation,  popula-  ^ 
tion  and  settlement,  and  ought  to  conform  to  the  laws  which  had  been 
framed  for  those  subjects.  He  seems  to  grant  a  general  privilege  to  every 
individual  to  acquire  lands  at  will.  He  retains  to  himself  no  discretion,  exer- 
cises no  judgment  in  the  case.  "  I  grant,"  he  says,  '<  to  all  the  inhabitants, 
permanently  settled,  and  subjects  of  his  majesty,  in  his  royal  name,  for  their 
use,  the  quantity  of  land  they  may  require,  in  proportion  to  their  force,  in 
any  part  of  the  desert  province,  without  exception."  Yet  he  is  persuaded 
that  these  grants  will  be  confirmed.  These  extraordinary  regulations  were 
in  the  exercise  of  that  ordinary  power  to  which  general  laws  had  been 
adapted.  The  right  to  bestow  rewards  on  those  individuals  who  had 
rendered  any  particular  service,  constituted  a  distinct  branch  of  power,  to 
which  those  general  laws  could  not  apply.  White's  Compilation  abounds 
with  extracts  showing  the  disposition  of  the  king,  that  they  should  be  given 
liberally. 

Grovemor  White  succeeded  Governor  Quesada.  In  conformity  with 
usage,  he  proclaimed,  in  October  1803,  the  rules  by  which  it  was  his  pur- 
pose to  be  governed  in  the  concessions  and  divisions  of  lands  to  the  new 
settlers.  He  adopts  a  more  rigid  practice  than  had  been  observed  by  his 
predecessors ;  but  these  rules  appear  to  emanate  from  his  own  judgment, 
and  to  be  intended  to  apply  only  to  new  settlers,  who  come  to  establish 
themselves  in  the  province. 

Don  Nicholas  Ganido,  the  agent  of  the  Duke  of  Alagon,  to  whom  all  or 
nearly  all  the  uncultivated  land  of  East  Florida  had  been  granted  by  the 
king,  addressed  a  letter  to  the  governor,  in  February  1819,  soliciting  official 
information-  respecting  the  validity  of  titles  which  had  emanated  from  him 
or  his  predecessors.  It  is  not  supposed,  that  this  letter,  or  the  answer  to  it, 
can  be  received  as  authority  ;  but  when  it  is  considered,  that  the  Duke  of 
Alagon  believed  himself  to  be  the  lawful  proprietor  of  all  the  lands  not 
regularly  vested  in  others,  and  was  of  course  anxious  to  defeat  the  titles  of 
others ;  and  that  the  questions  were  asked  by,  and  addressed  to,  those  who 
were  best  acquainted  with  the  authority  of  the  governor,  and  the  principles 
on  which  he  acted,  we  may,  on  a  subject  on  which  so  little  light  can  be  shed, 
look  at  the  letter,  and  the  answer  to  it. 

*7th.  "  In  what  manner  are  those  concessions  considered,  which  ruj  .^^ 
were  made  to  foreigners  or  natives,  of  large  portions  of  land,  who  >- 
have  disappeared,  carrying  with  them  their  documents,  without  having 
cultivated  or  even  seen  the  lands  granted  to  them  ?" 

8th.  **  Can  those  persons,  to  whom  assignments  of  large  portions  of  terri- 
tory have  been  made  for  the  establishment  of  factories,  such  as  water  or 
steam  mills,  who  did  not  then  comply,  nor  have  not  since  presented  them- 
selves to  establish  their  machinery  (allowing  that  none  exists  in  the  province 
which  is  known),  be  considered  now,  of  in  future,  with  any  right  ?  If,  in  a 
space  of  time,  such  as  has  elapsed  until  now,  they  have  not  established  their 
works,  will  there  be  any  reason  why  said  lands  should  not  be  declared  open, 
and  revert  to  the  class  of  public  lands  ?" 
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These  questions  are  asked  by  the  agent  of  the  Dake  of  Alagon,  a 
favorite  of  the  king.  They  relate  exclusively  to  those  large  grants  which 
are  now  said  to  have  exceeded  the  power  of  the  governor.  They  were  of 
course  known  to  the  Duke  of  Alagon,  and,  we  must  presume,  to  his  master. 
Yet  an  excess  of  authority  is  not  even  suggested.  No  doubt  seems  to  be 
entertained  of  the  validity  of  those  which  had  been  completed,  by  the  grant 
of  a  full  title,  or  of  those  still  incomplete,  the  conditions  of  which  have  been 
performed.  The  inquiry  respects  those  persons  only,  who  had  totally 
neglected  the  conditions  contained  in  their  grants.  Their  titles  alone  seem 
to  be  doubted  even  by  the  Duke  of  Alagon. 

This  letter  appears  to  have  been  referred  by  the  governor  to  Ruperto 
Saavedra,  who  answers  all  the  inquiries  made  by  Ganido.  He  says,  ^'  those 
who  have  titles  of  proprietorship,  who  have  complied  with  the  conditions 
pointed  out  to  entitle  them  to  them,  or  have  obtained  them  as  a  remuner- 
ation for  services,  or  other  considerations  deemed  by  the  government  suffi- 
cient for  the  purpose  ;  in  these  cases,  there  is  a  precise  obligation  to  respect 
said  titles,  especially,  as  the  said  conditions  have  been  established  at  the 
will  of  the  governors,  and  that  the  royal  order  of  1790,  on  the  subject, 
impairs  none,  but  expressly  state8,that  lands  shall  be  granted  and  surveyed 
grcUiSy  to  those  foreignere  who,  of  their  own  free  will,  present  themselves  to 
♦aaiI  ®^®*^  allegiance.  *After  observing  that  the  donation  to  the  Duke  of 
-J  Alagon  is  limited  "to  uncultivated  lands  which  have  not  been 
granted,'^  Saavedra  says,  "  yet  it  is  proper  to  explain,  in  this  particular, 
that  the  concessions  made  to  foreigners  or  natives,  of  large  or  small  portions 
of  land,  carrying  their  documents  with  them  (which  shall  be  certificates 
issued  by  the  secretary),  without  having  cultivated  or  even  seen  the  lands 
granted  to  them,  such  concessions  are  of  no  value  or  effect,  and  should  be 
considered  as  not  made,  because  the  abandonment  has  been  voluntary,  and 
that  they  have  failed  in  complying  with  the  conditions  prescribed  for  the 
encouragement  of  population.  The  assignments  of  extensive  portions  of 
territory,  which  have  been  made  for  the  establishment  of  factories,  to  per- 
sons who  did  not  then  comply  nor  have  not  since  presented  themselves  to 
establish  their  mechanical  works,  ought  also  to  be  considered,  without  any 
right  or  value,  and  said  lands  declared  perfectly  free,  that  they  may  revert 
into  the  class  of  public  lands,"  Ac,  This  opinion  was  laid  before  Governor 
Coppinger,  and  approved  by  him.  It  recognises  the  right  to  grant  as  "  a 
remuneration  for  services,  or  other  considerations  deemed  by  the  govern- 
ment sufficient  for  the  purpose  ;"  and  speaks  of  concessions  to  foreigners  or 
natives,  for  large  or  small  portions  of  land,  as  equally  valid.  The  right  they 
give  to  a  complete  title,  depends  on  the  conduct  of  the  proprietor,  on  his 
compliance  or  non-compliance  with  the  conditions,  not  on  the  quantity  con- 
ceded. The  same  principle  applies  '^  to  assignments  of  extensive  portions 
of  territory,  which  had  been  made  for  the  establishment  of  factories,"  which 
have  not  been  erected.  The  extensiveness  of  the  territory  assigned,  is  not 
made  an  objection  ;  but  the  failure  to  perform  the  condition  on  which  the 
concession  was  made.  It  is  apparent,  that  both  the  agent  of  the  duke,  and 
Saavedra,  considered  these  large  concessions  as  within  the  power  of  the 
governor. 

The  counsel  for  the  United  States  relies  confidently  on  the  letter  of 
Governor  Eindelan,  of  the  4th  of  June  1803,  addressed  to  the  captain-gen- 
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eral  of  Cuba,  in  which  he  recommends  the  militia  who  had  served  during 
the  late  insurrection,  and  third  battalion  of  Cuba,  as  worthy  the  gifts  to 
which  the  supreme  governor  may  think  them  entitled.  Ho  suggests  grant- 
ing "  to  *the  soldiers  a  certain  quantity  of  land,  as  established  by  ^^ 
regulations  in  this  province,  agreeably  to  the  number  of  persons  in  *■ 
each  family."  On  the  part  of  the  United  States,  it  is  insisted,  that  this 
application  could  not  have  been  made,  had  the  governor  been  authorized  by 
the  existing  laws  to  reward  their  services  still  more  liberally. 

The  argument  has,  undoubtedly,  great  weight,  but  we  do  not  think  it 
conclusive.  Grants  to  a  whole  class  of  individuals,  a  distribution  of  lands 
among  the  body  of  the  colonial  militia,  and  a  battalion  of  a  different  prov- 
ince, might  be  expected  to  belong  rather  to  the  general  system  of  distribu- 
tion than  to  that  branch  of  it  which  authorizes  rewards  to  individuals  for 
particular  special  services,  and  might  be  expected  to  proceed  directly  from 
the  crown,  or  to  have  its  express  sanction.  If  not  all  the  extracts  from  the 
laws  of  the  Indies,  at  least,  by  far  the  greater  part  of  them,  which  we  find 
in  White's  Compilation,  relating  to  rewards,  contemplate  services  peculiar 
to  the  individual,  not  those  which  are  of  a  general  character.  We  do  not 
think,  therefore,  that  an  application  to  superior  authority  for  a  distribution 
of  lands  among  the  militia  who  have  served  during  a  period  of  dangerous 
insurrection,  is  necessarily  to  be  ascribed  to  the  consciousness  of  wanting 
power  to  give  a  reward  in  lands  to  an  individual  whose  invention  is  deemed 
meritorious.  The  favor  of  granting  rewards  is  expressed  in  terms  indicat- 
ing the  expectation  that  it  is  to  be  exercised  by  those  governora  who  are 
also  viceroys  ;  but  there  are  no  prohibitory  words,  and  the  general  power  of 
granting  lands,  extended  to  the  governors  of  distant  provinces,  or  where  sea 
intervenes,  may  comprehend  granting  as  a  reward  for  individual  merit.  The 
facts  that  this  power  was  exercised,  certainly  as  early  as  1813,  by  the  gov- 
ernor of  East  Florida,  that  the  condition  of  the  province  and  the  exhausted 
state  of  the  kingdom  seemed  to  require  and  justify  it,  and  that  the  king 
never  disapproved  the  proceedings  of  the  governor,  existed  when  the 
treaty  was  formed.  Snch  was  the  state  of  things  to  which  the  treaty 
applied. 

It  is  stated,  that  the  practice  of  making  large  concessions  commenced 
♦with  the  intention  of  ceding  the  Floridas,  and  these  grants  have  r^.^o 
been  treated  as  frauds  on  the  United  States.  The  increased  motives  ^ 
for  making  them  have  been  stated  in  argument,  and  their  influence  cannot 
be  denied.  But  admitting  the  charge  to  be  well  founded,  admitting  that 
the  Spanish  government  was  more  liberal  in  its  concessions,  after  contem- 
plating the  cession,  than  before,  ought  this  circumstance  to  affect  bond  fide 
titles  to  which  the  United  States  made  no  objection  ?  While  Florida 
remained  a  province  of  Spain,  the  right  of  his  Catholic  Majesty,  acting  in 
person  or  by  his  officers,  to  distribute  lands  according  to  his  pleasure,  was 
unquestioned.  That  he  was  in  the  constant  exercise  of  this  power,  was  well 
known.  If  the  United  States  were  not  content  to  receive  the  territory, 
charged  with  titles  thus  created,  they  ought  to  have  made,  and  they  would 
have  made,  such  exceptions  as  they  deemed  necessary.  They  have  made 
these  exceptions.  They  have  stipulated  that  all  grants  made  since  the  24th 
of  January  1818,  shall  bo  null  and  void.  It  is  understood,  that  this  stipula- 
tion was  intended  to  embraoo  three  large  grants  made  by  the  king,  whioh 
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oomprebended  nearly  all  the  crown  lands  in  East  Florida.  However  this 
may  be,  it  shows,  that  the  sabject  was  in  the  mind  of  the  negotiators,  and 
that  the  apprehended  mischief  was  guarded  against,  so  far  as  the  parties 
could  agree.  The  American  government  was  content  with  the  security 
which  this  stipulation  afforded,  and  cannot  now  demand  further  and  addi- 
tional grounds.  The  acquisition  of  the  Floridas  was  an  object  of  immense 
importance  to  the  United  States.  It  was  urged  by  other  considerations  of 
a  still  more  powerful  operation,  in  addition  to  vacant  lands.  It  will  be 
regarded,  while  our  Union  lasts,  as  the  highest  praise  of  the  administration 
which  made  it,  and  of  the  negotiator  who  accomplished  it.  It  cannot  be 
doubted,  that  the  terms  were  highly  advantageous,  and  that  they  were  so 
considered  by  all.  The  United  States  were  satisfied,  and  bad  reason  to  be 
satisfied,  with  the  provision  excluding  grants  made  subsequent  to  the  24th 
of  January  1818,  when  the  fraud  on  that  provision  was  prevented  by  the 
terms  of  the  ratification  of  the  treaty.  All  other  concessions  made  by  his 
^  ,  Catholic  Majesty,  or  his  lawful  authorities  in  the  ceded  *territorie8 
J  (in  the  ratification  by  the  king  of  Spain,  "  competent  authorities"), 
are  as  valid  as  if  the  cession  had  not  been  made.  If  it  be  shown  by  the  per- 
son holding  the  concession,  that  it  was  made  by  the  officer  authorized  to  grant 
lands,  that  it  was  the  duty  of  this  officer  to  give  a  regular  account  of  his 
ofiScial  transactions,  that  no  grant  ever  made  by  the  person  thus  intrusted, 
had  ever  been  disapproved  ;  courts  ought  to  require  very  full  proof  that  he 
had  transcended  his  powers,  before  they  so  determine.  We  do  not  think 
this  full  proof  has  been  given  in  the  present  case.  The  considerations  then 
recited  in  the  grant,  in  addition  to  the  royal  order  of  October  1700,  are, 
we  think,  sufficient  to  maintain  it. 

It  will  be  proper  to  take  a  concise  review  of  the  legislation  of  congress 
on  this  subject.  The  first  act  passed  on  the  8th  of  May  1822,  entitled  "an 
fact  for  ascertaining  claims  and  titles  to  land  within  the  territory  of  Florida" 
(3  U.  S.  Stat.  709),  directs,  that  commissioners  be  appointed  "  for  the  purpose 
of  ascertaining  the  claims  and  titles  to  lands  within  the  territory  of  Florida, 
as  acquired  by  the  treaty  of  the  22d  of  February  1819."  The  sixth  section 
enacts,  "that  every  person,  or  the  heirs  or  representatives  of  such  persons, 
claiming  titles  to  lands  under  any  patent,  grant,  concession  or  order  of  survey, 
dated  previous  to  the  24th  day  of  January  1818,  which  were  valid  under  the 
Spanish  government,  or  by  the  law  of  nations,  and  which  are  not  rejected  by 
the  treaty  ceding  the  territory  of  East  and  West  Florida  to  the  United 
States,  shall  file  before  the  commissioners  his,  her  or  their  claim,  setting 
forth  particularly  its  situation  and  boundaries,  if  to  be  ascertained,  with  the 
deraignment  of  title,  when  they  are  not  the  grantees  or  original  claimants," 
&c.  "And  said  commissioners  shall  proceed  to  .examine  and  determine  on 
the  validity  of  said  patents,  grants,  concessions  and  orders  of  survey,  agree- 
ably to  the  laws  and  ordinances  heretofore  existing,  of  the  governments  mak- 
ing the  grants,  respectively,  having  due  regard,  in  all  Spanish  claims,  to  the 
conditions  and  stipulations  contained  in  the  eighth  article  of  a  treaty  con- 
cluded at  Washington,  between  his  Catholic  Majesty  and  the  United  States, 
on  the  22d  of  February  1819  ;  but  any  claim  not  filed  previous  to  the  3l8t 
^       1  ^*y  ^^  ^^^y  1823,  shall  be  deemed  and  *held  to  be  void  and  of  none 

'  '  effect."  They  were  directed  to  examine  all  these  claims ;  and,  if 
satisfied  that  they  were  correct  and  valid,  to  confirm  them ;  "  provided,  that 
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they  shall  not  have  power  to  confirm  any  claim,  or  part  thereof,  where  the 
amount  claimed  is  undefined  in  quantity,  or  shall  exceed  one  thousand  acres ; 
but  in  all  such  cases  shall  report  the  testimony,  with  their  opinions,  to  the 
secretary  of  the  treasury,  to  be  laid  before  congress  for  their  determination." 
The  object  of  this  law  cannot  be  doubted.  It  was  to  separate  private  prop- 
erty from  the  public  domain,  for  the  double  purpose  of  doing  justice  to 
individuals,  and  enabling  congress  safely  to  sell  the  vacant  lands  in  their 
newly-acquired  territories.  To  accomplish  this  object,  it  was  necessary, 
that  all  claims,  of  every  description,  should  be  brought  before  the  commis- 
sioners, and  that  their  powers  of  inquiry  should  extend  to  all.  Not  only  has 
this  been  done,  but  further  to  stimulate  the  claimants,  the  act  declares  ^^  that 
any  claim  not  filed  previous  to  the  31st.of  May  1823,  shall  be  deemed  and 
held  to  be  void  and  of  none  effect."  This  primary  intention  of  congress  is 
best  promoted  by  determining  causes  finally,  where  their  substantial  merits 
can  bo  discerned.  The  subsequent  acts  of  congress,  respecting  the  board 
of  commissioners,  have  no  material  influence  on  the  question  before  the 
court. 

On  the  23d  of  May  1828,  congress  passed  '^an  act  supplementary  to  the 
several  acts  providing  for  the  settlement  and  confirmation  of  private  land 
claims  in  Florida."  This  act  confirms  all  claims  contained  in  the  reports 
of  the  commissioners  of  East  Florida,  and  in  the  reports  of  the  receiver  and 
register  acting  as  such,  ^'  to  the  extent  of  the  quantity  contained  in  one 
league  square,"  and  continues  the  powers  of  the  register  and  receiver,  till 
the  first  Monday  in  the  following  December.  The  sixth  section  enacts,  "  that 
all  claims  to  land  within  the  territory  of  Florida,  embraced  by  the  treaty 
between  Spain  and  the  United  States,  of  the  22d  of  February  1819,  which 
shall  not  be  decided  and  finally  settled,  under  the  foregoing  provisions  of 
this  act,  containing  a  greater  quantity  of  land  than  the  commissioners  were 
authorized  to  decide,  and  above  the  amount  confirmed  by  this  act,  and 
which  have  not  been *reported  as  ante-dated  or  forged,  by  said  com-  r^.^g. 
missioners,  or  register  and  receiver  acting  as  such,  shall  be  received  *- 
and  adjudicated  by  the  judge  of  the  superior  court  of  the  district  in  which 
the  land  lies,  upon  the  petition  of  the  claimant,"  Ac. 

The  report  of  the  register  and  receiver  being  made,  congress,  on  the 
26th  of  May  1830,  passed  "an  act  for  the  final  settlement  of  land-claims  in 
Florida."  This  act,  after  confirming  the  claims  it  recites,  declares,  that  all 
the  remaining  claims  which  have  been  presented  according  to  law,  and  not 
finally  acted  upon,  shall  be  adjudicated  and  finally  settled  upon  the  same 
conditions,  restrictions  and  limitations,  in  every  respect,  as  are  prescribed 
by  the  act  of  congress,  approved  the  23d  of  May  1828,  entitled  "an  act 
supplementary  to  the  several  acts  for  the  settlement  and  confirmation  of 
private  land-claims  in  Florida."  That  act  refers  to  the  act  approved  May 
the  26th,  1824,  entitled  "  an  act  enabling  the  claimants  to  land  within  the 
limits  of  the  state  of  Missouri,  and  territory  of  Arkansas,  to  institute  pro- 
ceedings to  try  the  validity  of  their  claims." 

This  last-recited  act  provides  for  the  trial  of  claims  "protected  or 
secured  "  by  the  treaty  which  ceded  Louisiana  to  the  United  States.  After 
describing  those  claims,  in  terms  supposed  to  comprehend  them  all,  the  act 
proceeds,  "  in  each  and  every  such  case,  it  shall  and  may  be  lawful  for  such 
person  or  persons,  or  their  legal  representatives,  to  present  a  petitijon  to  the 
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district  court  of  the  state  of  Missouri,  setting  forth,  ^ull7>  plainly  and  sab* 
stantially,  the  nature  of  his,  her  or  their  claim  to  the  lands,  tenements  or 
hereditaments,  and  particularly  stating  the  date  of  the  grant,  concession, 
warrant  or  order  of  survey  under  which  they  claim,  the  name  or  names  of 
any  person  or  persons  claiming  the  same,  or  any  part  thereof,  by  a  different 
title  from  that  of  the  petitioner,  or  holding  possession  of  any  part  thereof, 
otherwise  than  by  the  leave  or  permission  of  the  petitioner;  and  also,  if  the 
United  States  be  interested,  an  account  of  the  lands  within  the  limits  of 
such  claim,  not  claimed  by  any  other  person  than  the  petitioner  ;  also  the 
quantity  claimed,  and  the  boundaries  thereof,  when  the  same  may  have 
been  designated  by  boundaries  ;  by  whom  issued,  and  whether  the  said 
claim  has  been  submitted  to  the  examination  of  either  of  the  tribunals 
^  ,  which  have  been  constituted  *by  law  for  the  adjustment  of  land 
-'  titles,  in  the  present  limits  of  the  state  of  Missouri,  and  by  them 
reported  on  unfavorably,  or  recommended  for  confirmation." 

It  has  been  already  stated,  that  this  act  does  not  define  the  jurisdiction 
conferred  on  the  court  of  East  Florida,  by  the  act  of  1830,  but  directs  the 
mode  of  proceeding  and  the  rules  of  decision.  Consequently,  those  tech- 
nical averments  which  are  required  in  the  pleadings  to  show  the  juris- 
diction of  a  court  of  limited  jurisdiction  are  not  indispensable,  and  it  will 
be  sufficient,  if  the  petition  state  a  case  substantially  within  the  law.  The 
court  is  satisfied,  that  the  petition  of  George  J.  F.  Clarke  is  in  this  respect 
unexceptionable.  It  complies,  we  think,  with  all  the  requisites  of  the 
law. 

The  grant  which  constitutes  the  foundation  of  the  petitioner's  claim,  is 
a  complete  title,  subject  to  no  condition  whatever,  emanating  from  the  gov- 
ernor of  East  Florida,  who  was  the  lawful  authority  of  his  Catholic  Majesty, 
for  making  grants  and  concessions  of  land  in  that  province.  The  decree  of 
the  district  court,  so  far  as  it  affirms  the  validity  of  this  grant,  is,  we  think, 
correct.  But  it  appears  to  us,  to  confirm  the  title  of  the  petitioner  to  lands 
not  comprehended  within  it. 

In  his  original  application  to  Governor  Coppinger,  the  petitioner 
describes  with  precision  the  land  he  solicits.  The  decree  conforms  to  the 
petition,  and  the  full  title,  to  both.  That  instrument,  after  stating  the 
prayer  of  Clarke,  adds,  "  and  having  pointed  out  a  competent  tract  on  the 
west  side  of  St.  John's  river,  above  Black  creek,  at  a  place  called  White 
Spring,  that  is  vacant,  Ac,  therefore,  I  have  resolved  to  grant,  as  in  the 
name  of  his  majesty,  I  do  grant,  to  the  said  George  Clarke,  the  afore- 
mentioned five  miles  square  of  land,  for  himself,  his  heirs  and  successors,  in 
absolute  property,  and  I  do  issue,  by  these  presents,  a  competent  title, 
whereby  I  separate  the  royal  domain  from  the  right  and  dominion  it  had  to 
said  lands,"  &g. 

Afterwards,  on  the  25th  of  January  1819,  he  again  presented  a  petition 
to  the  governor,  stating,  that  having  examined  the  lands  in  the  neighbor- 
hood of  White  Spring,  he  finds  that  their  extension  back  is  in  no  wise  ade- 
quate to  the  expectation  and  intentions  he  had  formed,  nor  the  purposes  for 
which  they  were  granted  to  him  by  the  government ;  and  furthermore, 
^  ,  *he  fears  that  they  will  interfere  with  the  lands  appertaining  to  the 
J  house  of  John  Forbes  A  Co.,  therefore,  he  prays  "  that  the  survey 
made  in  pursuance  of  an  order  granted  by  the  governor,  should  be  verified, 
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with  this  only  difference,  that  the  depth  back  will  be  contracted  to  abont 
one  and  a  half  miles,  and  that  the  said  surveyor  will  survey  the  balance  in 
the  hammocks  called  langs  and  cones,  situated  on  the  south  of  Mizzell's  lake, 
which  are  vacant."  The  prayer  of  the  petitioner  was  granted,  and  the  sur- 
veys were  made.  The  plats  were  laid  before  the  district  court,  and  show 
that  one,  containing  8000  acres,  was  surveyed  within  the  bounds  of  the 
grant.  Two  others,  one  for  6000  and  the  other  for  3000  acres,  were  sur- 
veyed elsewhere.  The  judge  confirmed  the  title  of  the  petitioner  to  the 
three  surveys. 

The  grant  conveyed  to  Clarke  the  land  described  in  the  instrument,  and 
no  other.  A  permit  to  survey  other  lands,  can  be  considered  only  as  a  new 
order  of  the  survey,  depending  for  its  validity  on  the  power  of  the  person 
who  made  it.  On  the  25th  of  January  1819,  Governor  Coppinger  did  not 
possess  this  power.  The  treaty  of  February  1819,  had  declared  that  all 
grants  (concessions)  made  after  the  24th  of  January  1818,  should  be  null 
and  void.  The  acts  of  congress  forbid  the  allowance  of  any  order  of  sur 
vey  made  after  that  date.  So  much  of  the  decree  as  sanctions  these  two 
surveys  of  6000  and  3000  acres  is,  in  our  opinion,  erroneous.  But  we  do 
not  think  these  irregular  surveys  affect  the  title  under  the  original  grant, 
unless  the  lands  have  been  acquired  by  others.  The  vacant  lands  within 
its  bounds,  still  belong  to  the  appellee,  and  may  now  be  surveyed  by  him. 

It  is  the  opinion  of  this  court,  that  there  is  no  error  in  so  much  of  the 
decree  of  the  superior  court  for  the  district  of  East  Florida,  pronounced  in 
this  case  in  May  term  1832,  as  doth  order,  adjudge  and  decree,  that  this 
claim  is  valid,  and  as  confirms  the  same  unto  the  claimant,  to  the  extent, 
and  agreeable  to  the  boundaries  as  in  the  grant  for  the  said  lands,  and  in 
the  plat  of  survey  thereof,  made  by  Don  Andrew  Burgevin,  of  8000 
acres,  and  dated  the  24th  of  February  1817,  and  that  so  much  of  the  said 
decree  ought  to  be  affirmed,  and  it  is  hereby  affirmed  accordingly.  But 
that  so  much  of  *the  said  decree  as  confirms  to  the  claimant  the  lands  r«  .^^ 
contained  in  two  other  surveys  thereof,  made  by  the  said  Don  Andrew  *• 
Burgevin ;  one  for  6000  acres,  on  the  lOtb  of  March  1819,  and  the  other 
for  3000  acres,  on  the  12th  of  the  same  month,  is  erroneous,  and  ought  to 
be  reversed,  and  the  same  is  hereby  reversed  accordingly  ;  and  the  cause  is 
hereby  remanded  to  the  said  district  court,  with  directions  to  take  further 
proceedings  therein,  in  such  manner  that  the  residue  of  the  said  granted 
land  be  surveyed  to  the  said  petitioner,  within  the  limits  of  the  grant.  All 
which  is  ordered  and  adjudged  by  this  court. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  superior  court  from  the  eastern  district  of  Florida,  and  was  argued  by 
cousel :  On  consideration  whereof,  this  court  is  of  opinion,  that  there  is  no 
error  in  so  much  of  the  decree  of  the  said  court,  pronounced  in  May  term 
1832,  as  doth  adjudge  and  decree  that  the  claim  of  the  petitioner  in  that 
court  is  valid,  and  in  so  much  thereof  as  confirms  the  same  unto  the  claim- 
ant, to  the  extent  and  agreeably  to  the  boundaries  as  in  the  grant  for  the 
said  lands,  and  in  the  plat  of  survey  thereof,  made  by  Don  Andrew  Bur- 
gevin, of  eight  thousand  acres,  and  dated  the  24th  of  February  1819,  filed 
in  this  cause,  and  that  so  much  of  the  said  decree  ought  to  be  affirmed,  and 
it  is  hereby  affirmed  accordingly.    But  that  so  much  of  the  said  decree  aa 
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confirms  to  the  claimants  the  lands  contaioed  in  two  other  surveys  thereof, 
made  by  the  said  Don  Andrew  Bargcvin,  filed  also  in  this  cause,  one  for 
five  thousand  acres,  on  the  10th  of  March  1819,  and  the  other  for  three 
thousand  acres,  on  the  1 2th  of  the  same  month,  is  erroneous,  and  ought  to 
be  reversed,  and  the  same  is  hereby  reversed  accordingly  ;  and  this  court 
doth  remand  the  said  cause  to  the  said  superior  court,  with  directions  to 
conform  to  this  decree,  and  to  take  such  further  proceedings  in  the  pre- 
mises, that  the  remaining  eight  thousand  acres,  which  have  been  impro- 
perly surve)'ed  without  authority,  be  surveyed  on  any  lands  now  vacant 
within  the  limits  of  the  grant  made  to  the  petitioner  on  the  6th  of  April 
1816,  and  that  the  title  of  the  petitioner  to  the  land  so  surveyed  be  con- 
firmed.    All  which  is  ordered,  adjudged  and  decreed  by  this  court. 


*470]  *Unitkd  States,  Appellants,  v.  Frances  Riohabd. 

Florida  land-claims. 

Confirmation  of  a  grant  of  land  by  Governor  Coppinger  made  in  June  1817.  The  grant  was  made 
to  the  appellee,  on  his  stating  his  intention  to  build  a  saw-mill. 

The  decree  granted  to  the  petitioner,  "  license  to  construct  a  water  saw-mill,  on  the  creek  known 
by  the  name  of  Pottsburg,  bounded  by  the  lands  of  Strawberry  Hill,  and  this  tract  not  being 
sufficient,  I  grant  him  the  equivalent  quantity  in  Cedar  Swamp,  about  a  mile  east  of  McQiieen*s 
mill,  but  with  the  precise  condition,  that,  as  long  as  he  does  not  erect  said  machinery,  this  grant 
will  be  considered  null  and  without  value  nor  effect,  until  that  event  takes  place;  and  then,  in 
order  that  he  may  not  receive  any  prejudice  from  the  expensive  expenditures  which  he  ia  pre- 
paring, he  will  have  the  faculty  of  using  the  pines  and  other  trees  comprehended  in  the  S(|uare 
of  five  miles,  or  the  equivalent  thereof,  which  five  miles  are  granted  to  him  in  the  mentioned 
place,  the  avails  of  which  he  will  enjoy  without  any  defalcation  whatever."  The  judge  of  the 
superior  court  construed  this  concession  to  be  a  grant  of  land,  and  we  concur  with  him. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  argued  by  Call^  for  the  United  States ;  and  by  White^ 
for  the  appellee. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  claim  is 
founded  on  a  concession  made  to  the  appellee  in  June  1817,  by  Governor 
Coppinger,  of  16,000  acres  of  land,  lying  in  two  places,  designated  in  the 
petition  and  concession.  The  surveys  were  made  in  1824.  These  surveys 
were  laid  before  the  register  and  receiver,  whose  report  was  unfavorable 
to  the  title.  The  appellee,  believing  it  to  be  well  founded,  presented  a 
petition  to  the  judge  of  the  district,  praying  an  examination  of  his  title, 
and  that  it  be  confirmed. 

The  attorney  for  the  United  States,  in  additional  to  his  general  objec- 
tion to  the  want  of  power  in  the  governor,  contends,  that  his  decree  grants 
permission  to  cut  timber,  but  does  not  convey  the  land  itself,  and  that  the 
condition  of  the  grant  has  not  been  performed.  The  proof  is  complete,  that 
•471 1  ^^^  ™*^^*  ^^®  building  *of  which  was  the  consideration  of  the  conces- 
-■  sion,  was  commenced  in  1818,  was  in  full  operation  in  1820,  and  the 
been  kept  up  ever  since.  The  material  question  is,  whether  the  land  itself, 
or  the  privilege  of  cutting  timber,  was  conceded.  For  this  purpose,  the 
petition  and  concession  are  to  be  examined. 

Don  Francisco  Richard,  after  stating  in  his  petition  his  intention  to 
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build  a  water  saw-mill,  proceeds,  '^  and  as  for  that  purpose  a  6t  situation  is 
necessary,  such  as  is  offered  on  Pottsburg  creek,  bounded  by  the  lands  of 
Strawberry  Hill,  and  the  mentioned  tract  not  being  sufficient,  for  the  indi- 
cated objects,  he  requests  that  the  quantity  equivalent  to  the  object  of  his 
petition,  be  granted  to  him,  about  one  mile  distant,  east  of  McQueen's  mill, 
in  order  to  get  cypress  for  timber ;  therefore,  he  supplicates  your  excel- 
lency submissively,  to  grant  him  your  superior  license,  and  the  expressed 
tract  of  five  miles  of  land,  for  the  purposes  he  proposes  to  himself,  in  order 
that,  what  he  solicits  bemg  granted,  he  may,  with  all  possible  brevity,  com- 
mence this  advantageous  work,  and  in  order  that  he  may  have  in  the  said 
tract  the  necessary  timber/'  The  decree  grants  to  the  petitioner,  "  license 
to  construct  a  water  saw-mill,  on  the  creek  known  by  the  name  of  Potts- 
burg, bounded  by  the  lands  of  Strawberry  Hill,  and  this  tract  not  being 
sufficient,  I  grant  him  the  equivalent  quantity  in  Cedar  Swamp,  about  a 
mile  east  of  McQueen's  mill,  but  with  the  precise  condition,  that  as  long  as 
he  does  not  erect  said  machinery,  this  grant  will  be  considered  null,  and 
without  value  nor  effect,  until  that  event  takes  place  ;  and  then,  in  order 
that  he  may  not  receive  any  prejudice  from  the  expensive  expenditures 
which  ho  is  preparing,  he  will  have  the  faculty  of  using  the  pines  and  other 
trees  comprehended  in  the  square  of  five  miles,  or  the  equivalent  thereof, 
which  five  miles  are  granted  to  him  in  the  mentioned  place,  the  avails  of 
which  he  will  enjoy  without  any  defalcation  whatever." 

This  translation  was  made  by  order  of  the  court,  by  the  translator. 
Another  translation  was  made,  also  by  order  of  the  court,  by  the  keeper  of 
the  public  archives.  The  difference  between  them  is  unimportant.  In  the 
last,  the  petitioner,  after  stating  his  object,  respectfully  prays,  that  "  your 
excellency  will  grant  him  his  superior  permission,  and  also  five  miles  square 
of  land,  *that  he  may  possess  thereon  the  necessary  timber  for  the  .^.^^ 
purposes  aforesaid."  The  decree  grants  the  permission  to  build  the  *  ' 
mill  on  the  lands  adjoining  Strawberry  Hill,  and  adds,  "if  there  be  not  suf- 
ficient lands,  the  deficiency  (to  the  amount  granted),  on  Cedar  Swamp." 
The  condition  of  the  grant  is  then  stated  nearly  as  in  the  preceding  transla- 
tion. The  petitioner  asks  permission  to  build  the  mill  and  a  grant  of  land 
usually  annexed  to  such  permission.  It  is  plainly  to  be  inferred  from  these 
documents,  that  this  quantity  was  five  miles  square.  The  same  fact  is  col- 
lected from  other  similar  grants.  The  doubt  is,  whether  the  land  itself,  or 
only  the  timber  growing  on  it,  is  asked  and  conceded. 

The  petitioner,  in  the  first  translation,  says,  "  that  the  mentioned  tract  " 
(on  Pottsburg  creek)  "not  being  sufficient  for  the  indicated  objects"  (that 
is,  not  amounting  to  five  miles  square),  "he  requests  that  the  quantity 
equivalent  to  the  object  of  his  petition,  be  granted  to  him  in  Cedar  Swamp. 
He  supplicates  his  excellency  "  to  grant  him  his  license,  and  the  expressed 
tract  of  five  miles  of  land."  The  application  is  obviously  for  land,  not 
merely  for  the  timber  growing  on  it. 

The  concession  is  loosely  worded,  but  is  understood  to  allude  to  land. 
After  granting  permission  to  build  a  mill  on  the  place  designated,  the  gov- 
ernor adds,  "  and  this  tract  not  being  sufficient,"  plainly  indicating  the  tract 
on  which  the  mill  was  to  be  constructed,  "  I  ^rant  him  the  equivalent 
quantity  in  Cedar  Swamp."  The  word  "  tract "  means  land,  not  timber,  and 
the  words  "  equivalent  quantity "  refer  to  the  antecedent  word  "  tract,** 
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and  consequently  also  mean  land.  After  stating  the  condition  of  the  grant, 
he  adds,  '^  which  five  miles  are  granted  to  him  in  the  mentioned  place." 
This  construction  is  strengthened  by  the  express  permission  to  take  timber, 
while  he  is  erecting  the  mill,  for  the  purpose  of  executing  the  work.  While 
the  grant  of  the  tract  is  of  no  effect,  he  is  permitted  to  use  the  timber  on  it. 
The  grant  of  the  tract,  which  depends  on  building  the  mill,  was  obviously 
supposed  to  pass  something  more  than  was  passed  by  the  permission  to  cut 
timber  until  it  should  have  effect.  It  is  difficult  to  conceive  any  motive  for 
*4'73l  S^^^^^S  ^^®  timber  *and  withholding  the  land.  That  could  not  be 
-I  granted  to,  or  ased  by  another,  while  the  right  to  the  timber  existed. 
It  is  not  to  be  believed,  that  the  government  wished  to  restrain  the  grantee 
from  cultivating  a  part  of  it.  The  judge  of  the  superior  court  construed 
this  concession  to  be  a  grant  of  land,  and  we  concur  with  him  in  this  con- 
struction. 

But  the  surveys  laid  before  the  court,  were  fbr  a  larger  quantity  of  land 
than  is  expressed  in  the  concession.  That  made  on  Pottsburg  creek,  which 
was  intended  for  14,400  acres,  actually  contains  17,610,  being  3210  more 
than  was  designed.  This  difference  is  accounted  for,  by  the  fact,  that  it 
includes  other  tracts  previously  appropriated,  and  a  quantity  of  land  covered 
with  water.  The  superior  court  for  the  district  has  very  properly,  in  its 
opinion,  disallowed  this  excess,  so  far  as  respects  the  land  covered  with 
water.  But  after  having  adjudged  the  claim  to  be  valid, ''  it  confirmed  and 
decreed  the  same  to  the  said  claimant,  to  the  extent,  and  agreeable  to  the 
boundaries,  as  in  the  grant  for  the  said  land,  and  as  in  the  surveys  thereof, 
made  by  Andrew  Burgevin ;  provided  said  surveys  do  not  include  a 
greater  quantity  of  land  than  16,000  acres."  But  the  surveys  do  include 
a  greater  quantity,  as  the  petitioner  himself  states  in  his  petition.  This  con- 
ditional confirmation  of  the  larger  survey,  according  to  the  exterior  bound- 
aries as  described  in  the  plat,  when  the  petitioner  is  confessedly  not  entitled 
to  all  the  vacant  land  lying  within  those  boundaries,  is,  we  think,  not  to 
be  sustained. 

The  court  is  of  opinion,  that  there  is  no  error  in  so  much  of  the  decree 
of  the  superior  court  for  the  district  of  East  Florida,  made  in  this  case,  as 
declares  the  claim  to  be  valid,  and  as  confirms  the  title  of  the  petitioner  to 
the  land  described  in  the  second  survey  mentioned  in  the  said  decree, 
containing  1600  acres,  made  the  26th  of  November  1824,  and  doth 
affirm  so  much  thereof.  Bnt  this  court  is  of  opinion,  that  there  is  error  in 
BO  much  of  the  said  decree  as  confirms  the  title  of  the  petitioner  to  the  land 
described  in  the  first  survey,  made  on  the  first  day  of  November  1824, 
because  the  said  survey  is  admitted  by  the  petitioner  to  contain  more  than 
*±*7A,l  ^^9^^^  acres  of  land,  not  previously  granted.  This  court  doth,  *there- 
J  fore,  reverse  so  much  of  the  said  decree  as  confirms  the  title  of  the 
petitioner  to  the  land  contained  in  the  said  survey,  according  to  the  exterior 
boundaries  i.i  the  said  decree  described,  and  doth  remand  the  cause  to  the 
said  superior  court,  with  directions  to  conform  its  decree  to  the  decree  of 
this  court,  by  ordering  the  said  tract  to  be  so  surveyed  as  to  contain  14,400 
acres  of  land,  not  previously  granted,  and  no  more. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by 

800 


1834]  OF  THE  UNITED  STATES.  474 

United  States  v.  Haertu. 

counsel :  On  consideration  whereof^  this  court  is  of  opinion,  that  there  is  no 
error  in  so  much  of  the  decree  of  the  superior  court  for  the  district  of  East 
Florida,  made  in  this  case,  as  declares  to  be  valid,  and  as  comfirms  the  title 
of  the  petitioner  to  the  land  described  in  the  second  survey  mentioned  in  the 
said  decree,  containing  1600  acres,  made  the  26th  of  November  1824  ;  and 
doth  affirm  so  much  thereof.  But  this  court  is  of  opinion,  that  there  is  error 
in  so  much  of  the  said  decree,  as  confirms  the  title  of  the  petitioner  to  the  land 
described  in  the  first  survey,  made  on  the  first  day  of  November*  1824, 
because  the  said  survey  is  admitted  by  the  petitioner,  to  contain  more  than 
14,400  acres  of  land,  not  previously  granted.  This  court  doth,  therefore, 
reverse  so  much  of  the  said  decree  as  confirms  the  title  of  the  petitioner  to 
the  land  contained  in  the  said  survey,  according  to  the  exterior  boundaries 
in  the  said  decree  described ;  and  doth  remand  the  cause  to  the  said  superior 
court,  with  directions  to  conform  its  decree  to  the  decree  of  this  court,  by 
ordering  the  said  tract  to  be  so  surveyed,  as  to  contain  14,400  acres  of 
and,  not  previously  granted,  and  no  more. 


*UNrrBD  States,  Appellants,  v.  Antonio  Huebtas.  [*4:76 

Florida  land-claims. 

The  decree  of  the  superior  court  of  East  Florida,  confirming  a  concession  of  land  by  Govemor 
Kindelan,  to  the  appellee,  affirmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

This  case  was  submitted  by  CaUy  for  the  United  States ;  and  by  White 
for  the  appellee. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — The  appellee  had 
obtained  a  concession  for  10,000  acres  of  land,  from  Govemor  Kindelan,  in 
March  1813.  The  petitioner,  in  his  application  to  the  governor,  sets  forth 
many  and  great  services  rendered  to  the  government,  in  the  course  of  which 
he  had  sustained  considerable  loss,  in  the  last  insurrection.  He  also  states 
that  he  has  ten  children,  and  fourteen  slaves.  Governor  Kindelan,  in  his 
decree  making  the  concession,  states  his  own  knowledge  of  the  facts  set 
forth  in  the  petition,  but  grants  the  10,000  acres,  with  the  precise  cendition 
to  use  the  same  for  the  purpose  of  raising  cattle,  "  without  having  the  faculty 
of  alienating  the  said  tract,  without  the  knowledge  of  this  government." 

On  the  20th  of  July  1816,  Grovernor  Coppinger  granted  a  complete  title 
to  this  land.  His  grant  recites  the  decree  made  by  Govemor  Kindelan,  and 
the  boundaries  of  the  land.  This  claim  was  laid  before  the  board  of  com- 
missioners, and  recommended  for  confirmation.  Don  Antonio  Huertas  pre- 
sented his  petition  to  the  court  for  the  district  of  East  Florida,  by  which 
tribunal  his  claim  was  adjudged  valid.  It  was  confirmed  to  him  to  the  ex- 
tent, and  agreeable  to  the  boundaries  as  in  the  grant,  and  the  plat  of  the 
survey  of  said  land,  made  by  Andrew  Burgevin,  on  the  19th  of  September 
1818,  and  filed  in  the  cause. 

No  exception  can  be  taken  to  this  decree,  unless  the  survey  *made  r^.^^ 
by  Burgevin  varies  from  the  grant.     The  description  in  the  survey  ^ 
corresponds,  in  many  respects,  with  that  in  the  grant ;  but  does  not  pni*sae 
its  calls  with  such  regular  precision  as  to  prove,  completely,  their  exact 
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identity.  But  as  this  objection  was  not  taken  in  tbc  superior  court  for  the 
district,  where  a  survey  could  have  been  ordered,  if  deemed  necessary  ;  as 
the  testimony  in  favor  of  identity  greatly  preponderates  ;  and  as  the  judge 
appears  to  have  entertained  no  doubt  that  the  survey  represented  truly  the 
and  granted  ;  this  court  thinks  the  judgment  ought  not  to  be  reversed  on 
that  account.     It  is,  accordingly,  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  coun- 
sel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  superior  court  in  this  cause  be  and  the  same 
is  hereby  affirmed  in  all  respects. 


*477]  *Unitkd  States,  Appellants,  v.  Euskbio  M.  Goicez. 

Florida  land-claims. 

The  decree  of  the  superior  court  of  Eut  Florida,  confirming  a  grant  of  land  to  the  appellee, 
aflkmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  CaU^  for  the  United  States  ;  and 
by  White^  for  the  appellee. 

Mabsuall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  claim  is  for 
12,000  acres  of  land,  on  Jupiter  Island,  in  East  Florida,  for  which  a  conces- 
sion was  made  by  Governor  Estrada,  on  the  16th  day  of  July  1815.  The 
concession  is  for  services,  and  is  unconditional.  It  was  declared  valid  by 
the  district  court  to  the  extent  of  the  grant.     The  decree  is  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  coun- 
sel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  superior  court  in  this  cause  be  and  the 
same  is  hereby  affirmed  in  all  respects. 


*478]        *United  States,  Appellants,  v.  George  Fleming's  Heiss. 

Florida  land-claims. 

The  decree  of  the  aupcrior  court  of  East  Florida,  confirming  a  grant  of  land  to  the  ancestor  of 
the  appellees,  affirmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  Cally  for  the  United  States  ;  and 
by  White^  for  the  appellees. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  claim  is  for 
20,000  acres  of  land,  situated  on  the  banks  of  the  river  St.  Sebastian,  to  the 
south  of  Indian  river,  between  the  eastern  coast  of  Florida  and  the  river 
St.  John's.  The  complete  title  was  granted  by  Governor  Coppinger  tq 
George  Fleming,  the  ancestor  of  the  plaintiffs,  on  the  24th  of  Septembei^ 
.'in<2 
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1816.  The  court  decided  that  it  was  a  valid  title,  and  confirmi  1  it  to  tho 
plaintiffs  to  the  extent,  and  agreeable  to  the  boundaries,  as  set  forth  in  the 
grant.     The  judgment  is  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  coun- 
sel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  tho  decree  of  the  said  superior  court  in  this  cause  be  and  the 
same  is  hereby  affirmed  in  all  respects. 


*United  States,  Appellants,  v.  Mosks  E.  Levl  [*479 

Florida  lomd-daims. 

The  decree  of  the  superior  court  of  East  Florida,  confirming  grants  of  land  claimed  bj  the  appellee 
affirmed  in  part 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  CaU^  for  the  United  States  ;  and 
White^  for  the  appellee. 

Mabshaix,  Ch.  J.,  delivered  the  opinion  of  the  court. — Moses  E.  Levi 
presented  his  petition  to  the  superior  court  for  the  district  of  East  Florida, 
praying  that  his  claim  to  65,000  acres  of  land  might  be  declared  valid,  and 
confirmed  to  him«  according  to  several  different  grants  and  surveys  under 
which  he  derived  title.  He  is  not  himself  a  grantee  of  any  one  of  the  tracts, 
but  is  a  purchaser  from  various  persons. 

The  first  claim  stated  in  his  petition,  is  to  20,000  acres  of  land,  derived 
from  Philip  R.  Younge.  On  the  22d  of  February  1817,  Governor  Coppin- 
ger  granted,  in  full  title,  to  Philip  B.  Younge,  for  services,  '^  twenty-five 
thousand  acres  of  land,  south  of  the  place  known  by  the  name  of  Spring 
Garden,  in  this  form  :  twelve  thousand  acres  of  them,  adjoining  the  lake  or 
pond  called  Second,  and  known  by  the  name  of  Yaldes,  and  the  remaining 
thirteen  thousand  acres  on  the  pond  farther  above  the  preceding,  known  by 
the  name  of  Long  Pond,  the  whole  west  of  the  river  St.  John's."  This  sur- 
vey was  made  on  the  2d  of  August  1819,  under  an  order  granted  by  the 
governor,  of  the  25th  of  May  of  the  same  year.  The  certificate  and  plat  of 
the  surveyor,  show  that  the  12,000  acre  tract  lies  on  the  lake  called  Second, 
but  omits  to  state  that  it  was  also  known  by  the  name  of  Yaldes.  The 
13,000  acre  tract  is  stated  to  be  on  the  long  lake,  called  in  the  grant.  Long 
Pond.  The  fair  presumption,  under  all  circumstances,  no  objection 
*to  identity  having  been  made  in  the  superior  court  for  the  district,  r» .  ^^ 
is,  that  the  places  are  the  same.  The  surveyor  has  returned  another  ^ 
plat,  describing  8000  acres,  part  of  the  13,000  acre  tract,  which,  with  the 

k  12,000  acre  tract,  were  sold  to  the  petitioner  by  William  Travers,  who  pur- 

chased the  same  from  the  grantee. 

I  The  second  claim  stated  in  the  petition,  is  to  10,400  acres  of  land,  part 

of  a  larger  tract  of  15,000  acres,  for  which  Antonio  Huertas  obtained  a  con- 
cession from  the  governor  of  East  Florida,  on  the  15th  of  September  1817. 
This  land  was  divided  into  four  tracts,  one  of  which,  amounting  to  10,400 
acres,  was  sold  and  conveyed  by  Hqertt^s  %o  the  petitioner.    The  concession 
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grants  the  land  as  asked  in  the  petition.  The  prayer  of  the  petition  is  for 
a  grant  of  15,000  acres  of  land,  on  a  stream  which  runs  from  the  west  and 
nnites  itself  with  the  river  St.  John,  at  about  twelve  miles  south  of  lake 
Gteorge,  the  survey  being  to  commence  at  four  or  five  miles  west  of  the 
river  St.  John,  and  the  said  stream  dividing  the  said  tract  into  two  parts." 
Tlie  full  title  was  issued  on  the  10th  day  of  April  1821,  and  the  survey  was 
made  on  the  6th  day  of  the  same  month.  It  conforms  to  the  concession, 
except  that  it  does  not  state  the  distance  from  the  St.  John,  at  which  the 
survey  commenced.  This  tract  was  confirmed  to  Antonio  Huertas,  as  well 
as  to  Moses  £.  Levi ;  but  the  conveyance  to  Levi  appears  in  the  proceed- 
ings, and  is  admitted  by  the  counsel  for  Huertas  and  for  Levi. 

The  third  claim  stated  in  the  petition,  is  to  two  other  tracts  of  land, 
comprising  together  7400  acres,  part  of  a  tract  of  10,000  acres,  originally 
conceded  in  absolute  property  to  Pedro  Miranda,  on  the  10th  day  of  Sep- 
tember 1817,  by  the  governor  of  East  Florida.  These  7400  acres  of  land 
have  come,  by  regular  conveyances,  from  Miranda  to  the  petitioner.  The 
concession  grants  the  land  described  in  the  petition.  It  lies  on  a  stream 
running  from  the  west,  and  entering  the  river  St.  John,  and  called  in  Eng- 
lish the  Big  Spring,  about  twenty-five  miles  south  of  St.  George's  lake,  one 
^  of  the  fronts  *of  the  said  tract  to  be  on  St.  John's  river,  and  to  be 
-I  divided  in  two  parts  by  the  stream  aforesaid.  The  survey  was  made 
on  the  6th  of  April  1821,  and  conforms,  in  all  respects,  to  the  concession. 

The  fourth  claim  stated  in  the  petition  is  to  two  other  tracts  of  land, 
comprising  together  8000  acres,  being  part  of  a  larger  parcel,  containing 
10,000  acres,  granted  in  absolute  property  to  Fernando  de  la  Maza  Arre- 
dondo,  on  the  20th  of  March  1817,  the  title  to  which  8000  acres  the  peti- 
tioner derives  from  the  grantee.  The  land  contained  in  the  concession,  is 
described  in  the  petition  as  lying,  '*  five  thousand  of  them,  in  a  hammock  to 
be  found  five  or  six  miles  east  of  Spring  Garden,  and  the  remaining  five 
thousand,  west  of  the  river  St.  John,  contiguous  to  a  creek  called  Black 
creek,  near  Fleming's  Island,  and  the  pond  called  Doctors'  Lake."  Four 
thousand  acres  in  each  of  these  tracts  have  been  conveyed  to  the  petitioner, 
and  the  surveys  conform  to  the  concession. 

The  fifth  claim  of  the  petitioner  is  to  20,000  acres,  part  of  a  tract  of 
22,000  acres,  granted  to  George  J.  F.  Clarke.  The  complete  title  was  made 
by  the  governor  on  the  17th  of  December  1817.  The  land  is  described  in 
the  grant  as  lying  ^'  in  the  hammocks,  known  under  the  names  of  Cusco- 
willo  and  Chachala,  situate  west  of  the  place  of  the  river  St.  John's,  where 
there  was  a  store  of  the  house  of  Panton,  Leslie  is  Co.,  and  about  thirty 
miles  from  it."  The  survey  was  executed  on  the  2d  of  August  1819,  in  pur- 
suance of  an  order  from  the  governor,  dated  the  20th  of  April  of  the  same 
year.    It  conforms  to  the  grant. 

The  judge  of  the  superior  court  for  the  district  of  East  Florida  decreed 
in  favor  of  the  validity  of  all  these  claims,  and  confirmed  them  to  the  peti- 
tioner, to  the  extent  of  the  several  concessions,  grants  and  surveys,  under 
which  they  were  respectively  held. 

The  validity  of  the  several  grants  depends  on  the  principles  which  were 
discussed  and  decided  in  the  case  of  the  United  States  v.  Glarkey  so  that  the 
only  question  remaining  undecided  respects  the  conformity  of  the  surveys 
with  the  valid  title.    This  conformity  exists  in  every  case,  unless  it  be 


1884]  OF  THE   L^NITED  STATES.  Ust 

United  States  v.  Levi. 

in  the  tract  of  10,400  acres,  derived  from  Antonio  Huertas.  *In  that 
concession,  the  land  is  required  to  lie  on  a  stream,  which  is  sufficiently 

^  designated,  the  survey  to  commence  four  or  five  miles  from  the  St.  John's. 

The  land  lies  on  the  stream  which  is  required,  but  its  distance  from  the 
St.  John's  is  not  mentioned.  Two  decrees  of  confirmation  are  entered  for 
this  tract.  One  a  separate  decree  on  the  23d,  and  the  other  a  general  decree 
on  the  whole  claim,  on  the  26th  of  May  1832. 

This  court  is  of  opinion,  that  there  is  no  error  in  so  much  of  the  decrees 
of  the  superior  court  of  the  district  of  East  Florida,  as  declares  the  claim  of 
Moses  E.  Levi  to  be  valid,  and  in  so  much  of  the  said  decree  as  confirms 
to  the  petitioner  the  lands  conveyed  to  him  contained  in  the  grant  to  Philip 
B.  Younge,  on  the  22d  of  February  1817,  in  the  grant  to  Pedro  Miranda, 
on  the  10th  day  of  September  1817,  in  the  grant  to  Fernando  de  la  Maza 
Arredondo,  on  the  20th  of  March  1817,  and  in  the  grant  to  George  J. 
F,  Clarke,  on  the  17th  of  December  1817,  as  described  in  the  said  decree  ; 
and  this  court  doth  affirm  the  same  so  far  as  respects  the  land  claimed 
by  the  petitioner  in  these  several  grants  and  concessions. 

But  this  court  is  of  opinion,  that  there  is  error  in  so  much  of  the  decree 
pronounced  on  the  23d  of  May  1832,  and  in  so  much  of  the  decree  pronounced 
on  the  26th  of  the  same  month,  as  confirms  the  title  of  the  said  Moses  E.  Levi 
to  the  land  contained  in  the  concession  made  to  Antonio  Huertas,  according 
to  the  boundaries  described  in  the  said  decrees,  and  doth  so  far  reverse  the 

.  same  ;  and  doth  farther  adjudge  and  decree,  that  the  said  cause  be  remanded 

to  the  superior  court  for  the  district  of  East  Florida,  with  directions  to  con- 
form, in  all  things,  to  this  decree  :  And  if  it  shall  appear  to  that  court,  that 
the  tract  of  10,400  acres  has  not  been  surveyed,  according  to  the  concession 
made  to  Antonio  Huertas  on  the  15th  of  September  1817,  that  the  same  be 
re-sarveyed,  on  the  land  contained  in  the  said  concession,  and  be  decreed 
and  confirmed  to  the  petitioner,  if  the  same  be  now  vacant. 

# 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  coun- 
sel :  On  consideration  whereof,  this  court  is  of  opinion,  that  there  is  no 
error  in  so  much  of  the  *decrees  of  the  superior  court  of  the  district  ^^ 
East  Florida,  as  declares  the  claim  of  Moses  E.  Levi,  to  be  valid,  and  *■ 
in  so  much  of  the  said  decree  as  confirms  to  the  prtitioner,  the  lands  con- 
veyed to  him  contained  in  the  grant  to  Philip  R.  Younge,  on  the  22d  of 
February  1817  ;  in  the  grant  to  Pedro  Miranda,  on  the  10th  day  of  Septem- 
ber 1817  ;  in  the  grant  to  Fernando  de  la  Maza  Arredondo,  on  the  20th  of 
March  1817  ;  and  in  the  grant  to  George  J.F.  Clarke,  on  the  17th  of  Decem- 
ber 1817,  as  described  in  said  decree,  and  this  court  doth  affirm  the  same 
so  far  as  it  respect  the  land  claimed  by  the  petitioner  in  these  several  grants 
and  concessions.  But  this  court  is  of  opinion,  that  there  is  error  in  so  much 
I  of  the  decree  pronounced  on  the  23d  of  May  1832,  and  in  so  much  of  the 

decree  pronounced  on  the  26th  of  the  same  month,  as  confirms  the  title  of 
the  said  Moses  E.  Levi,  to  the  land  contained  in  the  concession  made  to 
Antonio  Huertas,  according  to  the  boundaries  described  in  the  said  decrees, 
and  doth  so  far  reverse  the  same ;  and  doth  further  adjudge  and  decree, 
that  this  cause  be  remanded  to  the  superior  court  for  the  district  of  East 
Florida,  with  directions  to  conform  in  all  things  to  this  decree,  and  if  it 
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shall  appear  to  that  court,  that  the  tract  of  10,400  acres  has  not  been  sur- 
veyed according  to  the  concession  made  to  Antonio  Huertas,  on  the  15th  of 
September  1817,  that  the  same  be  re-surveyed  on  the  land  contained  in  the 
said  concession,  and  be  decreed  and  confirmed  to  the  petitioner,  if  the  same 
be  now  vacant. 


*484]  *UNrrKD  States,  Appellants,  v.  Philip  R.  Tounob. 

Florida  landrdaima. 

The  decree  of  the  saperior  court  of  East  Florida,  confirming  a  grant  of  land  to  the  appellee, 
aflirmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  CaU^  for  the  United  States;  and 
by  Whitey  for  the  appellee. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — ^This  is  a  claim 
for  5000  acres  of  land  ;  part  of  a  grant  for  25,000  acres,  made  by  the  gov- 
ernor of  East  Florida  to  the  petitioner,  on  the  22d  of  February  1817.  Part 
of  this  land,  20,000  acres,  was  conveyed  to  Moses  E.  Levi,  and  both  the 
validity  of  the  claim,  and  the  identity  of  the  land,  were  established,  in  the 
opinion  given  in  that  case.  The  decree  of  the  superior  court  for  the  dis- 
trict of  East  Florida  is  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by 
counsel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed, 
by  this  court,  that  the  decree  of  the  said  superior  court  in  this  cause  be  and 
the  same  is  hereby  affirmed  in  all  respects. 


_  ^_^^  • 

*485]  ^United  States,  Appellants,  v.  Joseph  H.  Hernandez. 

Florida  land-claims. 

The  decree  of  the  superior  court  of  East  Florida,  confirmiug  a  concession  of  land  bj  Govemor 
Goppinger  to  the  appellee,  affirmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  argued  by  Call^  for  the  United  States  ;  and  by  WJiitey  for 
the  appellee. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  a  decree  of  the  judge  of  the  superior  court  for  the  eastern  district  of 
Florida,  declaring  the  claim  of  the  appellee  to  20,000  acres  of  land  to  be 
valid.  His  title  commences  with  the  following  decree,  made  by  Governor 
Coppinger  on  the  18th  of  November  1817. 

^'  In  attention  to  what  the  interested  party  sets  forth  and  represents,  and 
in  virtue  of  the  powers  which  are  annexed  to  my  authority,  also  confonning 
to  the  laws  and  royal  dispositions  on  the  distribution  of  lands,  the  memori- 
alist being  one  of  those  settlers  who  most  contributes  to  the  improvement  of 
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this  province  ;  I  grant  him,  in  the  na*ne  o^  his  majesty,  and  of  his  royal 
justice  which  I  administer,  the  twenty  thousand  acres  of  land  which  he 
requests,  in  the  places  which  he  points  out  in  his  memorial,  that  he  may 
possess  them  in  absolute  property  and  dominion.  And  for  confirmation,  and 
his  security,  until  titles  in  form  be  delivered  him,  which  will  be  as  soon  as 
he  shall  have  accomplished  the  survey  and  demarcation  of  said  lands  by  a 
surveyor,  let  the  proceedings  be  lodged  in  the  archives  of  the  notary,  and  an 
authenticated  copy  given  to  the  interested." 

The  order  of  survey  was  made  on  the  5th  of  December  1820,  and  exe- 
cuted by  Don  Andrew  Burgevin,  in  three  surveys,  on  the  4th  and  5th  of 
April  1821.     The  full  title  was  granted  on  the  9th  of  the  same  month. 

The  court  decreed,  that  the  claim  was  valid,  and  confirmed  •the  r^s.p« 
same  '^  to  the  claimant  to  the  extent  and  agreeably  to  the  boundaries,  '- 
as  in  the  three  surveys  of  the  said  land  made  by  Don  Andrew  Burgevin, 
and  dated  the  4th  and  5th  day  of  April  1821,  and  filed  as  herein  is  set 
forth." 

As  the  surveys  and  full  title  were  made  after  the  24th  day  of  January 
1818,  the  claim  of  the  petitioner  depends  entirely  on  the  concession  of  the 
18th  of  November  1817  ;  and  such  was  the  opinion  of  the  district  court. 
That  concession  having  been  unconditional,  and  the  power  of  the  governor 
to  make  it  having  been  decided  in  the  case  of  G,  J,  F,  Clarke^  the  only 
remaining  question  is,  whether  the  land  contained  in  the  surveys  is  also  con- 
tained in  the  concession  ? 

The  decree  of  the  governor  refers  to  the  petition  on  which  it  was  made, 
for  a  description  of  the  property  conveyed.  The  petitioner,  after  setting 
forth  his  services  and  meritorious  claims,  proceeds,  "  wherefore,  he  prays 
your  excellency  to  be  pleased  to  grant  him  in  absolute  property  and  domin- 
ion, twenty  thousand  acres  of  land  :  to  wit,  ten  thousand  on  both  banks  of 
the  river  St.  John's,  between  the  place  known  by  the  name  of  Buffalo's  Bluff. 
and  another  place  named  Mount  Tucker ;  and  the  remaining  ten  thousand, 
on  the  west  side  of  Lake  St.  George,  the  land  to  be  divided  into  two  parts 
by  a  brook  or  creek,  which  discharges  itself  into  said  lake,  named  Salt  Spring, 
about  ten  miles  more  or  less  to  the  north  of  another  creek,  named  Silver  Creek." 
The  10,000  acres  on  both  banks  of  the  river  St.  John's,  are  laid  of  in  two  sur- 
veys of  5000  acres  each.  One  on  the  east  side  of  the  river,  between  Buffalo's 
Bluff  and  Mount  Tucker,  and  the  other  on  the  west  side  of  that  river.  These 
tracts  appear  to  have  been  properly  surveyed. 

The  other  survey  for  10,000  acres,  is  laid  down  on  the  west  side  of  lake  St. 
George,  and  is  divided  into  two  parts,  by  a  brook  which  discharges  itself  into 
the  lake,  and  is  in  the  decree  named  Salt  Spring.  In  the  certificate  of  the 
surveyor,  it  is  called  White  Spring.  The  decree  of  the  court  corresponds 
precisely  with  the  concession,  as  does  the  figure  of  the  plat.  No  other  dis- 
crepancy is  found,  than  in  the  name  of  the  spring.  As  no  notice  was  taken 
of  this  discrepancy  in  the  district  court,  where  the  locality  of  the  survey  was 
understood,  we  suppose,  *that  the  spring  may  have  been  known  by  r^^gH 
both  names,  or  that  some  error  may  have  taken  place  in  transcribing 
the  record.     The  decree  of  the  district  court  is  afiirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  counsel: 
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On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this  court, 
that  the  decree  of  the  said  superior  court,  continuing  the  title  of  the  peti- 
tioner in  this  cause  be  and  the  same  is  hereby  aHirmed  in  all  respects. 


*488]  *United  States,  Appellants,  v,  John  Huebtas. 

Florida  land-claims. 

The  decree  of  the  saperior  coart  of  Ea<«t  Florida,  oonfirmiDg  a  concession  of  land  to  the  appellee, 
by  Governor  Coppinger,  in  1817,  affirmed. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  to  the  court  by  CaUy  for  the  United  States ; 
and  by  WhitCy  for  the  appellee. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  an  appeal 
from  a  decree  of  the  court  for  the  district  of  East  Florida,  in  favor  of  the 
validity  of  his  claim  to  15,000  acres  of  land,  under  a  grant  made  by  Gov- 
ernor Coppinger  in  1817. 

He  has  failed  to  allege  in  express  terms,  in  his  petition  to  the  district 
court,  that  his  claim  is  protected  by  the  treaty  of  1819,  and  this  objection 
has  been  taken  on  the  part  of  the  United  States.  If  the  reference  made  in 
the  acts  of  congress,  which  authorize  this  proceeding,  to  the  act  of  the  26th 
of  May  1824,  for  the  conditions,  restrictions  and  limitations,  according  to 
which  these- claims  should  be  adjudicated,  was  considered  as  made,  for  the 
purpose  of  describing  the  jurisdiction  of  the  court,  the  objection  would, 
perhaps,  be  fatal.  But  it  has  been  decided  in  the  case  of  Clarke^  that  the 
words  to  which  this  reference  is  made,  do  not  describe  the  jurisdiction  of 
the  court,  but  the  principles  according  to  which  this  jurisdiction  is  to  bo 
exercised  ;  and  that  if  the  petition  shows  a  case  which  is  really  submitted 
to  the  court  by  the  law,  it  is  sufficient.  This  is  fully  shown  by  the  petition 
before  the  court ;  it  states  the  concession  to  have  been  made  to  him  by  the 
Spanish  governor,  and  adds,  that  he  was  in  possession  when  the  flags  were 
changed.     We  think,  no  valid  objection  exists  to  the  petition. 

It  is  also  urged,  that  the  motive  to  the  grant  is  the  service  rendered  by 
*^ftQl  ''^^^^"^  cattle,  and  the  advantage  to  be  derived  *from  the  establish- 
^  ment  of  a  cow-pen.  It  is  added,  that  the  petitioner  has  ceased  to 
apply  the  land  to  the  intended  object.  It  having  been  decided,  that  land 
might  be  granted  for  meritorious  services,  the  governor  must  necessarily 
judge  of  them  ;  and  the  full  title  acknowledges  that  the  conditions  of  the 
concession,  which  was  made  by  Governor  Kindelan,  in  October  1814,  had 
been  complied  with.  After  reciting  that  the  conditions  of  the  concession 
have  been  fully  performed,  the  grant  proceeds :  *•  I  have,  therefore, 
granted,  and  by  these  presents  do  grant,  in  the  name  of  his  majesty,  to  the 
said  Don  Juan  Huertas,  his  heirs  and  successors,  the  said  fifteen  thousand 
acres  of  land,  in  absolute  property,"  Ac.  The  title  to  the  land  is  complete, 
and  cannot  depend  on  his  continuing  to  raise  cattle,  or  to  keep  up  his  cow- 
pen,  after  the  change  of  government.  The  only  question  in  the  case  which 
has  not  been  already  decided,  respects  the  identity  of  the  land  decreed  with 
that  granted. 

The  decree  confirms  the  title  of  the  claimant^  ''  to  the  extent  and  agree* 
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able  to  the  boundaries,  as  in  those  surveys  made  by  Don  Andrew  Burgevin  ;** 
the  plats  of  whicb  are  in  the  record.  The  first,  of  5000  acres,  dated  the 
19th  of  September  1818,  is  situated  on  the  east  side  of  St.  John's,  about  six 
miles  southward  of  Picolata,  beginning  on  the  margin  of  the  river,  near  the 
mouth  of  Tocoy  creek.  The  description  of  the  grant  is  6000  acres,  at  a 
place  called  Tocoy,  five  miles  above  Picolata,  and  bounded  on  the  west  by 
the  river  St.  John's.  The  grant  also  mentions  the  adjoining  lands  of  others, 
which  the  surveyor  has  omitted  to  mention.  The  place  called  Tocoy  in  the 
grant,  and  the  mouth  of  Tocoy  creek,  mentioned  in  the  survey,  may  bo 
considered  as  the  same ;  since  the  land  binds  on  the  river  into  which  the  Tocoy 
empties  itself.  The  grant  places  the  land  five  miles  above  Picolata,  on  the 
St.  John's  ;  and  the  survey  places  it  about  six  miles  south  of  Picolata. 
Now,  the  St.  John's  runs  from  south  ;  and  consequently,  land  on  the  river 
above  Picolata,  is  south  of  Picolata.  The  identity  of  this  tract  is,  we 
think,  sufficiently  proved. 

The  grant  for  the  remaining  10,000  acres  is  placed  on  *the  bank  ^^ 
of  the  river,  about  twelve  miles  above  a  place  called  the  Ferry,  below  *- 
A.  Rayant's,  bounded  on  the  south  by  the  lands  of  John  Moore,  and  thence 
east,  to  the  head  of  Deep  creek,  taking  in  the  east  and  west  banks  of  the 
said  creek,  and  bounded  on  the  north  by  the  south  west  line  of  Tocoy,  and 
on  the  west  by  the  river  St.  John's.  This  part  of  the  grant  is  surveyed  in 
two  tracts,  one  of  six  and  the  other  of  four  thousand  acres.  The  survey  of 
6000  acres  is  bounded  on  the  west  by  the  St.  John's  river,  and  on  the  south 
by  Moore's  land,  and  by  vacant  land.  The  certificate  of  the  surveyor  does 
not  mention  the  other  boundaries  described  in  the  grant.  But  as  the  tract 
is  bounded  on  the  west  by  the  nver  St.  John's,  and  on  the  south  by  Moore's 
land,  the  omission  of  the  other  boundaries  is  not  material. 

The  remaining  survey  of  4000  acres  contains  no  description  whicb  con- 
nects it  in  any  manner  with  the  grant.  The  order  for  this  survey  having 
been  made  subsequent  to  the  24th  of  January  1818,  could  give  no  title  to 
land  not  within  the  grant. 

There  is  no  error  in  so  much  of  the  decree  as  declares  the  claim  to  be 
valid,  and  as  confirms  the  title  of  the  claimant,  to  the  extent  and  agreeable 
to  the  boundaries  as  in  the  surveys  dated  the  10th  day  of  September  1818 
and  the  31st  day  of  May  1820  ;  and  so  far  the  same  is  affirmed  ;  but  there 
is  error  in  so  much  of  the  said  decree  as  confirms  the  title  of  the  claimant  to 
the  extent  and  agreeable  to  the  boundaries,  as  in  the  survey  dated  the  2Cth 
day  of  June  1820,  and  the  said  decree,  so  far  as  respects  the  title  to  tlie  land 
contained  in  that  survey,  is  reversed  ;  and  the  cause  is  remanded  to  the  said 
district  court  with  direction  to  reform  the  said  decree,  so  as  to  conform  the 
same  to  the  decree  of  this  court,  by  directing  the  said  4000  acres  of  land,  to 
be  surveyed  within  the  bounds  of  the  grant  to  the  claimant,  if  the  land  be 
now  vacant. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  counsel : 
On  consideration  whereof,  it  is  the  opinion  of  this  court,  that  there  is  no 
error  in  so  much  of  the  decree  of  the  said  superior  court  as  declares  the 
claim  *of  the  petitioner  to  be  valid,  and  as  confirms  the  title  of  the  r^.^^ 
claimant  to  the  extent  and  agreeable  to  the  boundaries  in  the  surveys  I- 
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dated  the  19th  day  of  September  1818,  and  the  3l8t  day  of  May  1820  ;  and 
so  far,  it  is  ordered,  adjudged  and  decreed  by  this  court,  that  the  said  decree 
be  and  the  same  is  hereby  afBrmed.  But  it  is  the  opinion  of  this  court,  that 
there  is  error  in  so  much  of  the  said  decree  as  confirms  the  title  of  the  claim- 
ant to  the  extent  and  agreeable  to  the  boundaries  as  in  the  survey  dated  the 
26th  day  of  June  1820  ;  and  that  the  said  decree,  so  far  as  respects  the  title 
to  the  land  contained  in  that  survey,  be  and  the  same  is  hereby  reversed. 
And  it  is  further  ordered  and  decreed  by  this  court,  that  this  cause  be  and 
the  same  is  hereby  remanded  to  the  said  superior  court,  with  directions  to 
reform  the  said  decree,  so  as  to  conform  the  same  to  the  decree  of  this  court, 
by  decreeing  the  said  4000  acres  to  be  surveyed  within  the  bounds  of  the 
grant  to  the  claimant,  if  the  land  be  now  vacant. 


*492]      Unitbd  States,  Appellants  v.  Frances  P.  Fatio's  and  Louisa 

Hallowes's  Heirs. 

Florida  land-claims. 

Confirmation  of  a  Spanish  grant  of  land  in  Florida,  to  Philip  P.  Fatio. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  by  CaU^  for  the  United  States  ;  and  by  WhUe^ 
for  the  appellees. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  was  a  peti- 
tion presented  in  pursuance  of  the  act  of  congsess,  of  the  23d  of  May  1828, 
providing  for  the  adjudication  of  private  land-claims  in  Florida.  The  peti- 
tioners state  that  their  claim  is  founded  upon  a  grant  for  10,000  acres  of 
land,  made  by  the  governor  of  the  province,  then  under  the  dominion  of  the 
king  of  Great  Britain, to  their  ancestor,  Philip  P.  Fatio,  deceased;  and  that 
by  the  stipulations  of  the  treaty  between  their  Britannic  and  Catholic  Majes- 
ties, dated  the  ad  of  September  1783,  provision  was  made  in  the  fifth  article, 
that  the  British  proprietors  should  be  allowed  a  specified  period  to  sell  their 
lands  in  the  provinces  of  East  and  West  Florida,  which  were  by  that  treaty 
ceded  to  Spain.  It  was  further  provided,  that  where  the  value  of  the  pos- 
sessions was  such,  that  "they  should  not  be  able  to  dispose  of  them  within 
the  said  term,  then  his  Catholic  Majesty  shall  grant  them  a  prolongation 
proportioned  to  that  end."  Provision  was  also  made  by  Spain  in  favor  of 
such  of  the  British  proprietors  as  remained  in  the  province,  and  became 
Spanish  subjects.  The  ancestor  of  the  petitioners  remained  and  took  the 
oath  of  allegiance,  and  the  lands  were  surveyed  and  confirmed  to  him  by  the 
Spanish  authorities. 

The  title  was  presented  to  the  commissioners,  and  a  report  made  in  favor 
of  the  grant ;  and  by  the  third  section  of  the  act  of  congress,  approved  May 
the  26th,  1830,  it  was  provided,  "that  all  claims  derived  from  the  former 
^      ,  British  government,  *contained  in  the  reports  of  the  commissionera 

'  -'  of  East  Florida,  who  did  not  avail  themselves  of  the  treaty  between 
Spain  and  England,  signed  at  Versailles,  on  the  20th  of  January  1783,  by 
leaving  said  province,  but  who  remained  in  the  same,  and  became  Spanish 
subjects,  and  whose  titles  were  approved   by  the  Spanish  authorities,  and 
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have  been  reoommended  by  the  commissioners,  or  the  register  and  receiver 
acting  as  such,  be  and  the  same  are  hereby  confirmed.''  The  treaty  referred 
to  in  the  above  recited  act,  was  evidently  intended  to  be  that  of  the  3d  of 
September  1783,  and  the  article  is  the  fifth  of  that  treaty,  and  not  the  third, 
as  alleged  in  the  petition. 

In  addition  to  the  above  laws  and  treaties,  the  petitioners  have  proved 
a  possession,  which  constituten  a  title  by  prescription,  by  the  laws  of  Spain. 
It  is,  therefore,  considered,  adjudged  and  decreed,  that  the  decree  of  the 
superior  court  of  East  Florida,  be  affirmed. 

Tbib  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by  coun- 
sel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed  by  this 
court,  that  the  decree  of  the  said  superior  court  in  this  cause,  be  and  the 
same  is  hereby  affirmed  in  all  respects. 


♦United  States,  Appellants,  v.  William  Gibson  et  al.^  Heirs    [*494 

of  Franois  p.  Fatio,  deceased. 

Florida  laftd-claims. 

m 

OoDfirmation  of  the  decree  of  the  superior  court  of  East  Florida,  In  favor  of  a  grant  of  land  to 
Frands  P.  Fatio. 

Appeal  from  the  Superior  Court  of  East  Florida. 

The  case  was  submitted  by  CcUL  for  the  United  States  ;  and  by   Whitey 
for  the  appellee. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  was  a  grant 
made  by  Governor  Grant,  of  East  Florida,  for  10,000  acres  of  land,  whilst 
that  province  was  under  the  dominion  of  Great  Britain,  and  another  grant 
made  by  Governor  Tomyn,  to  Francis  P.  Fatio,  for  760  acres.  The  first  tract 
was  conveyed  by  regular  deeds  to  the  ancestor  of  the  petitioner.  The  same 
questions  are  involved  as  in  the  case  of  the  heirs  of  Francis  P.  Fatio.  It 
is,  therefore,  considered  by  the  court,  that  the  decree  of  the  superior  court 
of  East  Florida  be  affirmed. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  superior  court  for  the  eastern  district  of  Florida,  and  was  argued  by 
counsel :  On  consideration  whereof,  it  is  ordered,  adjudged  and  decreed 
by  this  court,  that  the  decree  of  the  said  superior  court  in  this  cause  be  and 
the  same  is  hereby  affirmed  in  all  respects. 
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*Edwabd  Cabeinqton  and  others  v.  The  Merchants*  Insxtbanob 

Company. 

Marine  insurance, — lUicit  trade. 

In  a  policy  of  insurance,  there  was  a  memorandum,  stipulating,  **  that  the  aasnrers  shall  not  be 
liable  for  any  charge,  damage  or  loss  which  may  arise  in  consequence  of  seizure  or  detention 
for  or  on  account  of  illicit  trade,  or  trade  in  articles  contraband  of  war."  This  provision  is  not 
to  be  construed,  that  there  must  be  a  legal  or  justifiable  cause  of  eondemnation^  but  thftt  there 
must  be  such  a  cause  for  tteizure  or  detention. 

It  is  not  every  seizure  or  detention  which  is  excepted,  but  such  only  as  is  made  for  and  on  aoconnt 
of  a  particular  trade ;  a  seizure  or  detention,  which  is  a  mere  act  of  lawless  violeooe,  wholly 
unconnected  with  a  supposed  illicit  or  contraband  trade,  is  not  within  the  terms  or  spirit  of  the 
exception;  and  as  little  is  a  seizure  or  detention,  not  band  fide  made  upon  a  just  suspicion  of 
illicit  or  contraband  trade,  but  the  latter  used  ns  a  mere  pretext  or  color  for  an  act  of  lawless 
violence ;  for,  under  such  circumstances,  it  can,  in  no  just  sense,  be  said  to  be  made  for  or  on 
account  of  such  trade ;  it  is  a  mere  fraud  to  cover  a  wanton  trespass ;  a  pretence,  and  not  a 
cause  for  the  tort.  To  bring  a  case,  then,  within  the  exception,  the  seizure  or  detention  must 
be  hondfide^  and  upon  a  reasonable  ground  ;  if  there  has  not  been  an  actual  illicit  or  contra- 
band trade,  there  must  at  least  be  a  well-founded  suspicion  of  it — ^a  probable  cause  to  impute 
guilt,  and  justify  further  proceedings  and  inquiries ;  and  this  is  what  the  law  deems  a  legal 
and  justifiable  cause  for  the  seizure  or  detention. 

The  ship  insured,  when  seized,  had  not  unloaded  all  her  outward  cargo,  but  was  still  in  the  pro- 
gress of  the  outward  voyage,  originally  denignated  by  the  owners ;  she  sailed  on  that  voyage  from 
Providence,  Rhode  Island,  with  contraband  articles  on  board,  belonging,  with  the  other  parts  of 
the  cargo,  to  the  owners  of  the  ship,  with  a  false  destination  and  false  papers^  which  yet  aooom- 
panied  the  vessel ;  the  contraband  articles  had  been  landed,  before  the  policy,  which  was  a 
policy  on  time,  designating  no  pai-ticular  voyage,  had  attached ;  the  underwriters,  though  taking 
no  rislcs  within  the  exception,  were  not  ignorant  of  the  nature  and  objects  of  the  voyage ;  and 
the  alleged  cause  of  the  seizure  and  detention  was  the  trade  in  articles  contraband  of  war 
by  the  lauding  of  powder  and  muslcets,  which  formed  a  part  of  the  outward  cargo.  By  the  prin- 
ciples of  the  law  of  nations,  there  existed,  under  these  circumstances,  a  right  to  seise  and  detain 
the  ship  and  her  remaining  cargo,  and  to  subject  them  to  adjudication  for  a  supposed  forfeiture, 
notwithstanding  the  prior  deposit  of  the  contraband  goods ;  there  was  a  legal  and  justifiable 
cause  of  seizure. 

According  to  the  modern  law  of  nations,  for  there  has  been  some  relaxation  in  praotioe  from  IIm 
strictness  of  the  ancient  rules,  the  carriage  of  contraband  goods  to  the  enemy,  subjecte  them,  if 
captured  in  delicto^  to  the  penalty  of  confiscation ;  but  the  vessel  and  the  remaining  cargo,  if 
they  do  not  belong  to  the  owner  of  the  contraband  goods,  are  not  subject  to  the  same  penalty ; 

*496l  *^®  penalty  is  applied  to  the  latter,  only  when  there  has  *been  some  actual  co-operation 
-*  on  their  part,  in  a  meditated  fraud  upon  the  belligerents,  by  covering  up  the  voyage 
under  false  papers  and  with  a  false  destination.  This  is  the  general  doctrine,  when  the  oaptura 
is  made  in  transitd^  while  the  contraband  goods  are  yet  on  board ;  but  when  the  oontmband 
goods  have  been  deposited  at  the  port  of  destination,  and  the  subsequent  voyage  has  thus  been 
disconnected  with  the  noxious  articles,  it  has  not  been  usual  to  apply  the  penalty'  to  the  ahip  or 
cargo  upon  the  return-voyage,  although  the  latter  may  be  the  proceeds  of  the  contraband;  a,nd 
the  same  rule  would  seem,  by  analogy,  to  apply  to  cases  where  the  contraband  articles  have  been 
deposited  at  an  intermediate  port,  on  the  outward  voyage,  and  before  it  had  terminated ;  although 
there  is  not  any  authority  directly  in  point.  But  in  the  highest  prize  courts  of  England,  while 
the  distinction  between  the  outward  and  homeward  voyage  is  admitted  to  govern,  yet  it  is 
established,  that  it  exists  only  in  favor  of  neutrals  who  conduct  themselves  with  fairness  and 
good  faith  in  the  arrangement  of  the  voyage ;  if,  with  a  view  to  practice  a  fraud  upon  the  bel- 
ligerent, and  to  escape  from  his  aclcnowledged  right  of  capture  and  detention,  the  voyage  is 
disguised, and  the  vessel  sails  under  false  papers  and  with  a  false  destination,  the  mere  deposit 
of  the  contraband,  in  the  course  of  the  voyage,  is  not  allowed  to  purge  away  the  guilt  of  the 
fraudulent  conduct  of  the  neutral,* 

Nothing  is  better  settled  both  in  England  and  America,  than  the  doctrine,  that  a  non-commis- 


»  See  The  Bermuda,  8  Wall.  614. ;  The  Springbok,  6  Id.  1. 
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sioned  crutser  may  seize  for  the  benefit  of  the  goyernment ;  and  if  his  acts  ai«  s4o|>tedby  ths 
gpTernment,  the  property,  when  c-ondcmned,  becomes  a  droit  of  the  government. 
When  there  has  been  a  hcndjide  seizure  and  detention  for  and  on  account  of  illicit  or  contra- 
^  band  trade,  and  by  a  clause  in  the  policy  of  insurance  it  was  agreed,  that  "  the  assurers  sboaU 

not  be  liable  for  any  charge,  damage  or  loss,  which  may  arise  in  consequence  ol  seizure  or 
detention  for  or  on  ai^count  of  ilUett  trade  or  trade  in  articles  contraband  of  war,"  asaatenoe  of 
condemnation  or  acquittal,  or  other  regular  proceeding  to  adjudication,  is  not  necessary  to  dis- 
charge the  underwriters.  If  the  seizure  or  detention  be  lawfully  made,  for  or  on  seeoupt  of 
illicit  or  contraband  trade,  all  charges,  damages  and  losses  consequent  thereon,  are  within 
the  scope  of  the  exception  ;  they  are  properly  attributable  to  such  seizure  and  detention  as  the 
primal y  cause,  and  relate  back  thereto.  If  the  underwriters  be  discharged  fh>m  the  primary 
hostile  act,  they  are  discharged  from  the  consequences  of  it 

m 

Cebtificatb  of  Division  from  the  Circuit  Court  ol  MaasaahoMMa. 
The  case,  as  stated  in  the  opinion  of  the  court,  was  as  follows  : 

On  the  Ist  of  October  1824,  the  defendants,  the  Merchants'  bisBsanoe 
Company,  underwrote  a  policy  of  insurance  for  the  plaintiffs,  Canringnton 
and  others,  for  $10,000,  on  property  on  board  the  ship  General  Garrington, 
at  and  from  the  port  of  Coqnimbo,  in  Chili,  to  any  port  or  ports,  place  oi 
places,  one  or  more  times,  for  and  during  the  term  of  twelve  calendar 
months,  commencing  on  the  6th  day  of  June  1824,  *at  noon,  and  ri^.Q,. 
ending  on  the  5th  day  of  June  1825,  at  noon.  The  policy  wiM  '- 
against  the  usual  perils,  and  contains  the  following  clause  :  **  It  is  also 
agreed,  that  the  assurers  shall  not  be  answerable  for  any  change,  damage 
or  loss  which  may  arise  in  consequence  of  seizure  or  detention^  for  or  on 

k  account  of  illicit  or  prohibited  trade,  or  trade  in  articles  contraband  of  wac 

But  the  judgment  of  a  foreign  consular  or  colonial  court  shall  not  be 
conclusive  upon  the  parties,  as  to  the  fact  of  there  having  been  aptioles  Goa* 
traband  of  war  on  board  ;  or  as  to  the  fact  of  an  attempt  to  trode  in  violat 
tion  of  the  law  of  nations." 

The  ship  sailed  trom  Providence,  Rhode  Island,  on  the  2  let  of  D«M»6m- 
ber  18<^3,  cleared  for  the  Sandwich  Islands  and  Canton,  but  waa  inmodi- 
ately  bound  to  Valparaiso,  in  Chili,  with  such  ulterior  destinalicoL  as  waa 
stated  in  her  orders ;  the  clearance  boing  a  usual  and  customary  mode  of 
clearano  at  that  time  for  vessels  bound  to  Chili  and  Peru.  A  part  of  the 
cargo  consisted  of  eighteen  cases  of  muskets  and  bayonets,  each-  oaae 
containing  twenty  ;  and  three  hundred  kegs  or  quarter  kegs  of  cannon 
powder,  containing  about  twenty-five  pounds  each  ;  and  tiiese,  together 
with  the  residue  of  the  cargo,  belonged  to  the  ownera  of  the  ship.  At 
the  commencement  of  the  voyage,  and  until  the  final  low  of  the  ship^ 
open  hostilities  existed  between  Spain  and  the  new  governments  or  states  of 
Chili  and  Peru.  From  the  orders,  it  was  apparent^  that  the  objecb  of  tt^ 
voyage  was  to  sell  the  cargo  in  Chili  and  Peru.  The  ship  was  to  praeoadi 
direct  for  Valparaiso,  and  was  to  enter  that  port,  under  the  plea  of  a  wMit 
of  water.  Some  part  of  the  cargo  was  expected  to  be  sold  at  that  poisi;  asd 
thence  the  ship  was  to  proceed  along  the  coast  of  ChiH  and*  JPeov,  A>r  the 

I  purposes  of  trade.     There  was  no  allegation  that  the  underwiitevs  wMia  bo^ 

well  acquainted  with  the  nature  and  objects  of  the  voyage. 

The  ship  arrived  at  Valparaiso,  on  the  17th  of  Apnl  192^  At  ike  time 
of  her  arrival,  and  until  the  loss,  as  hereinafter  stated,  the  Spaaiah  royal 
aoihorities  were  in  possession  of  a  portion  of  upper  Pero,  including  Qailoa 
and  Moliendo,  and  of  the  port  of  Callao,  in  lower  Pern.    The  rert  of  Pern, 
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and  the  whole  of  Chili,  were  in  possession  of  the  Peruvian  ai  d  Chilian  new 
governments.  In  the  harbor  of  Valparaiso,  sixteen  casks  of  the  powder 
♦iiQQl  ^^^^y  ^^^^  ^^®  knowledge  of  the  government,  *sent  on  board  of  an 
-I  English  brig,  then  in  the  harbor  ;  and,  as  the  plaintiffs  alleged,  sold 
to  the  master  of  the  brig ;  and  all  the  muskets,  except  ten,  alleged  to  be 
kept  for  the  ship's  use,  were  landed  in  Valparaiso,  with  the  knowledge  of  the 
government. 

The  ship,  with  the  remainder  of  her  cargo  on  board,  sailed  from  Valpar- 
aiso, early  in  May  following  ;  and  arrived  at  Coquimbo,  in  Chili,  on  the  13th 
day  of  the  same  month.  There,  the  remainder  of  the  powder,  except  nine 
casks,  more  or  less  damaged,  alleged  to  be  retained  for  the  ship's  use,  was 
landed,  in  the  course  of  the  same  month,  with  the  knowledge  of  the  gov- 
ernment. The  ship  sailed  from  Coquimbo,  for  Huasco,  in  Chili,  on  or  about 
the  5th  day  of  June  following,  and  arrived  at  Huasco,  in  the  same  month  ; 
having  sold,  at  the  previous  port,  a  part  of  her  outward  cargo,  by  permis- 
sion of  the  government,  as  the  plaintiffs  alleged,  and  taken  in  merchandise 
belonging  to  the  plain*  iffs,  and  other  citizens  of  the  United  States,  to  be 
delivered  at  some  ports  on  the  coast.  The  ship  arrived  at  Quilca,  with  the 
greater  part  of  her  outward  cargo  still  on  board,  on  the  20th  of  June,  and 
there  sold,  with  the  knowledge  of  the  government,  as  the  plaintiffs  alleged, 
a  considerable  portion  of  her  outward  cargo ;  and  delivered  some  of  the 
articles  taken  in  at  the  previous  ports.  While  lying  at  anchor  in  the  road- 
stead of  Quilca,  and  before  she  had  completed  the  discharge  of  her  outward 
cargo,  she  was  seized  by  an  armed  vessel,  called  the  Constante,  commanded 
by  one  Jose  Martinez,  sailing  under  the  royal  flag,  and  acting,  as  the  defend- 
ants alleged,  by  the  royal  authority  of  Spain  ;  but  alleged  by  the  plaintiffs 
to  be  fitted  out  and  commissioned  at  Callao,  by  Jose  Ramon  Rodil,  the 
highest  military  commander  of  the  castle  of  Callao,  holding  his  commission 
subordinate  to  La  Serna,  the  viceroy  of  Peru,  under  the  king  of  Spain ; 
there  being,  as  the  defendants  alleged,  no  regular  civil  government  in  the 
place  ;  the  castle  of  Callao  being  then,  and  until  the  final  loss  of  the  ship, 
besieged  by  sea  and  land.  The  ship  was  carried  from  Quilca  to  Callao, 
where  certain  proceedings  were  had  against  her  and  her  cargo  on  board,  by 
the  orders  of  General  Rodil ;  and  they  were  never  restored,  but  were  totally 
lost  to  the  plaintiffs.  The  alleged  cause  of  the  seizure  and  detention,  was 
the  trade  in  articles  contraband  of  war,  by  the  landing  of  the  powder  and 
muskets  in  Chili,  as  aforesaid. 

♦jQQl  *Upon  the  trial  of  the  cause,  upon  the  evidence,  the  following 
-I  questions  occurred,  upon  which  the  opinions  of  the  judges  were 
opposed  ;  and,  thereupon,  it  was  ordered  by  the  court,  on  motion  of  the 
counsel  for  the  plaintiffs,  that  the  points  on  whicn  the  disagreement 
happened,  should  be  certified  to  the  supreme  court  of  the  United  States, 
for  their  decision,  viz  : 

1.  Whether  a  seizure  and  detention,  to  come  within  the  exception  of 
the  policy  relating  to  contraband  and  illicit  trade,  must  be  for  a  legal  and 
justifiable  cause  ? 

2.  Whether,  assuming  the  other  facts  to  be  as  stated  and  alleged,  and 
taking  the  authority  of  the  seizing  vessel  to  be  such  as  the  plaintiffs  alleged, 
there  was  a  legal  and  justifiable  cause  for  her  seizure  and  detention  of  the 
General  Carrmgton  and  her  cargo  ? 

914 


1834]  OF  THE   UNITED  STATES.  499 

Garrington  v.  Merchants*  Insurance  Co. 

3.  Whether,  assaming  the  other  facts  to  be  as  stated  and  alleged,  and 
taking  the  authority  of  the  seizing  vessel  to  bo  such  as  the  defendants 
alleged,  there  was  a  legal  and  justifiable  cause  for  the  seizure  and  detention 
of  the  General  Garrington  and  her  cargo  ? 

4.  Whether  a  general  in  the  military  service  of  Spain,  subordinate  to  La 
Serna,  viceroy  of  Peru,  under  the  king  of  Spain,  but  having  the  actual  and 
exclusive  command  of  Callao,  and  no  civil  authority  existing  therein,  and 
cut  off  by  the  forces  of  the  enemy,  by  sea  and  land,  from  all  communication 
with  any  superior  civil  or  military  officer,  could  lawfully  seize  and  detain 
neutral  property,  for  contraband  trade,  if  just  cause  exis'  ed  for  a  condemna- 
tion thereof  ? 

5.  Whether  such  officer,  so  situated,  had  a  right  to  appoint  and  constitute 
a  court,  of  which  be  himself  was  one,  for  the  trial  and  condemnation  of  such 
property  ? 

6.  Whether,  supposing  the  ship  to  have  traded  in  articles  contraband  of 
war,  in  the  ports  of  Chili,  and  to  have  been  seized  afterwards,  in  a  port  of 
Peru,  then  under  the  royal  authority,  before  she  had  discharged  her  out- 
ward cargo,  for  and  on  account  of  such  contraband  trade,  the  underwriters 
were  not  discharged,  whether  the  subsequent  proceedings  for  her  adjudica- 
tion were  regular  or  irregular  ? 

The  case  was  argued  Binney  and  Sergeant^  for  *the  plaintiffs ;  ^.^ 
and  by  PrmikUn  Dexter  and  Webster,  for  the  defendants.  L 

Binney,  for  the  plaintiffs,  contended,  upon  the  first  point — whether  a 
seizure  and  detention,  to  come  within  the  exception  of  the  policy  relating  to 
contraband  and  illicit  trade,  must  be  for  a  legal  and  justifiable  cause?  That 
the  seizure  must  be  for  a  legal  and  justifiable  cause,  in  order  to  take  it  out 
of  the  policy ;  an  asserted  cause  is  not  enough.  This  is  evident  from  the 
words  of  the  policy,  from  the  context  and  circumstances  of  the  insurance, 
from  the  reason  and  spirit  of  the  agreement  of  the  parties,  from  the  mis- 
chief of  the  old  law  ;  and  from  the  consequences  of  a  contrary  doctrine. 

The  words  of  the  policy  designate  an  actual,  not  a  supposed  trade  in  con- 
traband goods.  There  cannot  be  a  seizure  for  cause  of  contraband,  unless 
there  has  been  actually  such  a  trade.  There  could  not  be  a  seizure /or  or 
on  account  of  s^ich  a  trade,  without  there  having  been  such  a  trading.  If 
the  fact  of  the  trade  does  not  exist,  it  is  a  mere  allegation,  suspicion  or  pre- 
tence of  trade,  when  there  is  none  in  reality.  Had  such  been  the  intention 
of  the  parties,  the  words  would  have  conformed  to  it.  Both  the  fact  and 
the  illegality  must  concur,  or  there  is  no  trade  in  contraband.  This  is  im- 
plied in  the  term  contraband.  In  legal  understanding,  gunpowder  and 
muskets  are  not  contraband ;  they  may  be  innocently  transported  by  a  neu- 
tral ;  although,  under  particular  circumstances,  their  transportation  may  be 
illegal  and  a  breach  of  neutrality,  and  they  become  contraband.  There  is 
no  trade  in  contraband,  except  what  the  law  declares  such  ;  nor  can  there  be 
a  seizure  for  contraband,  when  the  fact  and  the  law  do  not  concur  to  prove 
contraband.  The  plain  natural  meaning  of  the  words  of  the  policy  is : 
1.  That  there  must  be  a  seizure.  2.  That  there  must  be  a  trade  in  contra- 
band in  fact.     3.  ITiat  it  must  have  been  so  in  law,  to  justify  a  seizure. 

2.  The  context  is  conclusive  to  show,  that  the  fact  of  a  contraband  trade, 
instead  of  pretence  or  allegation,  was  intended  by  the  parties  ;  and  this  is 
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oonformable  to  the  law.  The  language  used  is  intended  to  exclude  the  con- 
clusion of  a  material  fact,  resulting  from  the  judgment  of  a  foreign  court ; 
^  1  and  this  *shows  the  materiality  of  that  question  of  fact.  Both  parties 
-'  agreed,  that  the  fact  was  material,  and  provision  is  made  to  guard 
against  the  operation  of  a  foreign  judgment ;  and  to  leave  that  question 
open  to  the  parties,  if  it  should  become  material. 

3.  The  reason  and  spirit  of  the  whole  contract  confirm  this  construction. 
The  intention  of  the  assured  was,  to  secure  themselves  against  unlawful 
violence.  In  the  policy,  there  were  many  exceptions  in  which  the  assured 
took  upon  themselves  the  risk  of  loss.  An  exception  against  U9UaiijftU 
violence,  is  contrary  to  the  whole  spirit  of  the  instrument.  An  exception 
against  Imoful  violence  is  not  so,  but  is  inconsistent  with  its  general  tenor. 

4.  The  mischief  of  the  contract  to  the  underwriters,  before  the  clause 
was  introduced  into  policies,  sustains  the  construction.  The  clause,  it  ie 
believed,  is  of  Pennsylvania  origin,  having  been  introduced  into  policies  of 
insurance,  in  Philadelphia,  in  1788.  In  Boston,  it  was  introduced  in  1823. 
Its  history  is  given  by  Chief  Justice  Tilghman,  in  Smith  v.  Delaware  In- 
surance  Company ,  3  Serg.  &  Rawle  81.  He  says,  that  the  assured  con- 
tended, that  unless  the  foreign  revenue  laws  were  known  to  them,  the  under- 
writers were  not  answerable  for  a  loss  by  their  violation.  Perhaps,  it  would 
have  been  more  accurate  to  say,  that  they  contended,  that  if  the  underwrit- 
ers knew,  or  were  bound  to  know,  that  the  trade  insured  was  prohibited, 
they  were  liable  for  the  loss.    This  was  so  held,  in  1780,  in  Lever  v.  IfJetchery 

1  Marsh.  54,  and  it  is  now  the  doctrine  of  insurance  as  held  by  various 
authorities.  Phillips  276  ;  1  Emerigon  684  ;  2  Valin  131  ;  Parker  v.  Jones, 
13  Mass.  173  ;  Richardson  v.  Marine  Insurance  Company,  6  Ibid.  102,  114  ; 
Seton  v.  Low,  1  Johns.  Cas.  1 ;  2  Ibid.  77,  120  ;  Phill.  280.  The  mischief 
was,  that  the  underwriters  were  liable,  in  cases  in  which  they  knew,  or  were 
bound  to  know,  that  the  trade  was  contraband  or  illicit,  for  a  lawful  seizure. 
The  clause  was  introduced  to  guard  against  this  mischief.  It  could  never 
have  been  regarded  as  a  mischief,  that  the  underwriters  were  answerable  for 
a  seizure  which  was  unlawful ;  and,  consequently,  the  clause  should  not  be 
construed  to  extend  to  such  a  seizure. 

^  ,  *6.  The  consequences  of  a  different  construction  are,  that  they 
''•'  make  the  clause  depend,  not  on  the  fact  of  contraband  and  the  law 
of  contraband,  but  on  the  allegation,  pretext  and  false  suggestion  of  the 
wrongdoer.  The  policy  protects  against  thieves,  enemies,  pirates  ;  but 
does  not  protect  against  a  pirate  or  thief  who  robs  with  a  lie  in  his  mouth. 
It  makes  the  case  of  the  assured,  however  innocent,  fall  before  the  false 
suggestions  of  a  rogue.  These  views  are  sustained  by  express  decisions. 
Smith  v.  Delaware  Insurance  Company,  3  S.  <fc  R.  82  ;  Ihttdel  v.  Phoenix 
Insurcuice  Company,  4  Ibid.  69  ;  1  Caines  Cas.  29  ;  Johnston  v.  Ijudlow, 

2  Johns.  Cas.  481  ;  Church  v.  Hyhhart,  2  Cranch  187,  236 ;  1  Marsh.  356  ; 
1  Cond.  Rep.  385,  393,  346  ;  12  Mass.  291  ;  1  Pick.  281. 

IL  Upon  the  second  question — whether,  assuming  the  other  facts  to  be 
as  stated  and  alleged,  and  taking  the  authority  of  the  seizing  vessel  to  be 
such  as  the  plaintiffs  allege,  there  was  a  legal  and  justifiable  cause  for  the 
seizure  and  detention  of  the  General  Carrington  and  her  cargo  ? — he  con- 
tended, that  on  any  supposition,  there  was  no  justifiable  cause  of  seizure. 
The  only  difference  as  to  the  facts  under  which  the  second  and  third  ques* 
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tions  on  which  the  judges  were  divided  in  opinion  is,  that  the  authority  of 
the  seizing  vessel,  is,  by  the  plaintiffs,  alleged  to  have  been  of  one  kind, 
and  by  the  defendants,  of  another  kind.  The  facts  sustain  the  position  of 
the  plaintiffs.     The  facts  sustain  the  following  positions : 

1.  That  a  seizure  for  contraband  at  Callao  was  illegal  and  unjustifiable, 
because  there  was  no  contraband  on  board  ;  it  had  all  been  previously 
landed  in  Chili.  2.  There  was  nothing  in  the  other  facts  to  make  the  seizure 
legal,  in  consequence  of  having  previously  carried  contraband.  3.  The 
seizure  was  not  lawful,  because  no  contraband  articles  were  on  board,  at  the 
time  of  the  seizure.  This  point,  of  course,  depends  on  another :  that  to 
justify  a  seizure  for  contraband,  the  contraband  goods  must  be  seized. 

The  character  of  contraband  irvido,  jure  belli,  is  in  one  respect  peculiar* 
It  is  a  trade  which  a  neutral  has  a  right  to  carry  on  ;  and  which  a  belliger- 
ent has  a  right  to  intercept  and  to  confiscate.  It  presents  the  case  of 
conflicting  rights.  The  neutral  *to  do,  and  the  belligerent  to  prevent.  r^-^„ 
If  the  neutral  can  carry  his  right  into  effect  or  enjoyment,  the  belli-  ■- 
gerent  cannot  complain.  If  the  belligerent  can  intercept  him,  and  prevent 
his  carrying  it  into  effect,  the  neutral  cannot  complain.  The  neutral  com- 
mits no  offence  by  the  successful  attempt.  The  belligerent  commits  none, 
by  defeating  it.  The  contrabraud  article  is  alone  the  offence  in  the  sight 
of  the  belligerent ;  and  the  only  penalty  is  the  confiscation  of  the  article. 
These  principles  flow  from  authorities.  Bynk.  ch.  10,  Du  Ponceau's  transla- 
tion, p.  74,  76,  80,  81  ;  Grotius,  lib.  3,  ch.  1,  620  ;  Vattel,  lib.  3,  ch.  7,  §  111. 
310  (503),  §  113  ;  Richardson  v.  Marine  iTi&urance  Company ,  6  Mass. 
112-13;  27ie  JSantissima  Trinidad,  1  Wheat.  292;  1  Kent's  Com.  132; 
Phillips  162  ;  Seton  v.  Zow,  1  Johns.  Cas.  I  ;  2  Ibid.  77,  120.  The  doc- 
trine of  the  English  adjudication  is,  that  the  contraband  articles  must  be 
taken,  the  goods  must  be  intercepted.  It  is  wrong  to  pay,  this  must  take 
place  when  they  are  in  delicto.  There  is  no  delictvm.  3  Bob.  Adm.  138 
(167). 

But  it  is  supposed,  that  some  English  cases  assert  the  doctrine,  that  if 
the  contraband  is  carried  outward,  and  the  proceeds  homeward,  they  are 
prize  ;  and  if  carried  out  with  false  papers,  or  under  a  false  destination, 
that  the  penalty  may  be  inflicted  on  the  ship,  or  other  goods  of  the  same 
owner  on  the  homeward  voyage.  This  doctrine  is  a  novelty,  of  which  it  is 
supposed,  no  trace  in  an  earlier  authority,  than  cases  decided  in  1809,  1810, 
can  be  found.  These  cases  are  77ie  Baltic,  and  7%e  Margaret,  cited  in 
Chitty's  Law  of  Nations  128,  143.  In  England,  the  doctrine  is  a  novelty, 
merely  the  result  of  their  principles  in  regard  to  the  colonial  trade,  under 
the  rule  of  1766  ;  and  has  not  been  applied  to  any  other  than  a  case  of  that 
trade.  It  is  not  the  law  of  nations,  as  understood  by  others  nations,  and 
shown  by  their  conventional  law,  particularly  by  Spain.  In  support  of 
these  positions,  cited,  The  Margaretha  Magdalena,  2  Rob.  116  ;  Ths 
Rosalie  and  Betty,  Ibid.  281 ;  The  Nancy,  3  Ibid.  102  ;  The  Franklin,  Ibid, 
178  ;  6  Ibid.  390.  It  is  the  doctrine  of  the  British,  under  the  rule  of  1766, 
which  is,  that,  whether  concealed  or  not,  contraband  outward  *affected  r^.>. . 
the  proceeds  home  ;  and  if  concealed,  affected  the  ship  and  cargo.  1- 
It  proceeds  on  the  principle,  that  the  whole  trade  is  illegal,  except  as  the 
British  release  or  permit  it.  This  is  shown  by  the  British  orders.  4  Rob. 
app'x,  A ;  7  Ibid.  473,  app'x,  note  1  ;  and  the  subsequent  orders  of  council. 
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in  2  Ibid.  126,  311,  app'x,  1,  2 ;  5  Ibid.  367,  app*x.  This  doctrine  is  an 
interpolation,  as  the  rule  of  1756  was.  It  has  been  rejected  by  the  United 
States.  Message  of  the  president  of  the  United  States  to  congress,  27th 
January  1806,  (5  Waites'  State  Papers,  321).  It  is  entirely  an  English 
doctrine,  and  modern  English  ;  not  admitted  by  other  nations  ;  and  is 
inapplicable  to  a  voyage  to  Chili,  which  is  not  a  relaxed  trade,  bat  a  trade 
to  an  independent  country. 

The  general  doctrine  claimed  for  the  plaintiffs  appears  to  be  sanctioned 
by  the  conventional  law  of  nations  between  the  United  States  and  foreign 
nations — that  concealment  of  contraband  goods  does  not  aggravate  the  case. 
With  England,  by  the  treaty  of  1794,  art.  17,  18  ;  with  France,  by  the  treaty 
of  6th  February  1778,  art.  12,  13,  23  ;  of  3d  September  1800,  art.  12,  13, 
20;  with  Holland,  by  the  treaty  of  8th  October  1782,  art.  10,  11  ;  with 
Sweden,  by  the  treaty  of  3d  April  1783,  art.  7,  12,  13.  The  French  ordi- 
nance of  1681  expressly  makes  a  provision  which  excludes  capture,  unless 
contraband  is  on  board,  2  Valin  266,  liv.  3,  tit.  9,  Reglement  de  23d  July 
1704.  But  the  treaty  with  Spain  would  seem  to  leave  no  doubt  on  this  sub- 
ject. Treaty  of  27th  October  1795,  confirmed  by  the  treaty  of  1819;  8 
U.  S.  Stat.  138;  Ibid.  250,  art.  16,  17.  Such  is  the  Spanish  law  generally: 
contraband  is  to  be  found ;  and  is  punishable  only  in  delicto.  It  pei-mits 
no  molestation  for  having  carried  contraband  articles.  3  Nov.  Recop.  tit.  8, 
ley  4,  20  June  1801,  art.  34,  p.  128. 

III.  There  is  no  ground  on  which  the  seizure  was  justifiable,  within  the 
exception.  1.  The  contraband  was  not  on  board.  2.  The  papers  of  the 
cargo  were  true.  3.  The  papers  of  the  ship  were  true.  4.  The  clearance 
was  according  to  the  customary  form  of  the  place,  and  in  conformity  with 
the  requisition  of  thn  treaty.  Art.  17,  8  U.  S.  Stat.  148.  5.  There  is 
^  ,  *no  allegation  by  the  captors  of  anything  but  the  landing  of  contra- 
-1  band  in  Chili.  6.  Chili  is  an  independent  state,  and  was  at  the  time 
recognised  by  the  United  States  as  such. 

The  attention  of  the  court  is  asked  to  another  suggestion.  The  question 
is,  whether  the  facts  show  a  justifiable  cause  of  seizure  within  the  exception  ; 
whether  landing  contraband  at  Chili,  is  a  justifiable  case  of  seizure,  and  is 
within  the  exception  ?  It  may  be  granted,  that  it  was  a  justifiable  cause  of 
seizure ;  yet  if  it  is  not  within  the  exception,  then  it  was  not  a  justifiable 
cause  of  seizure,  to  exonerate  the  underwriters  ;  and  the  second  and  third 
questions  must  be  so  answered.  The  exception  excludes  a  loss  by  seizure 
for  contraband  trade  :  the  question  is,  contraband  trade  on  what  voyage  ? 
The  answer  is,  contraband  trade  on  the  voyage  insured  from  Coquimbo. 
The  exception  means  not  only  seizure  on  the  voyage  insured  for  trade  or 
contraband,  but  seizure  for  contraband  trade  on  that  voyage.  This  is  the 
true  interpretation  of  the  clause.  Had  not  the  exception  been  inserted,  the 
policy  would  have  covered  a  loss  by  contraband  trade  on  this  voyage.  The 
exception  is  intended  to  cut  off  this  loss,  and  nothing  more.  The  goods  are 
insured  for  this  voyage,  and  the  exception  is  of  contraband  in  the  same  voy- 
age. Whether  the  underwriters  are  liable  for  a  seizure  made  for  carrying 
contraband  on  a  former  voyage  may,  or  may  not  be  ;  but  the  disagreement 
certified  concerns  the  exception  ;  and  the  exception  does  not  exclude  contra- 
band trade  on  any  voyage  but  that  on  which  the  seizure  was  made.     Upon 
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either  hypothesis,  there  was  no  justifiable  cause  of  seizure,  upon  the  second 
and  third  questions. 

lY.  Whether  a  general  in  the  military  service  of  Spain,  subordinate  to 
La  Serua,  viceroy  of  Peru,  under  the  king  of  Spain,  but  having  the  actual 
and  exclusive  command  of  Callao,  and  no  civil  authority  existing  therein, 
and  cut  off  by  the  forces  of  the  enemy  by  sea  and  land  from  all  communica- 
tion with  any  supenor  civil  or  military  officer,  could  lawfully  seize  and  detain 
neutral  property  for  contraband  trade,  if  just  cause  existed  for  a  condemna- 
tion thereof?  1.  A  lawful  authority  to  seize  must  exist,  to  bring  the  case 
♦within  the  exception.  2.  A  person  so  described  had  not  lawful  ^^ 
authority  to  make  the  seizure.  1- 

1.  The  seizure  must  be  by  lawful  authority.  It  has  been  shown,  that 
there  must  be  a  justifiable  cause  of  seizure.  It  follows,  that  the  seizure  must 
be  by  lataful  authority,  to  come  within  the  exception.  A  justifiable  seizure 
is  a  cause  which  justifies  the  party  who  makes  the  seizure.  If  he  is  not 
authorized  to  seize,  the  trade  does  not  justify  the  seizure,  and  is  not  a  justifi- 
able cause  of  seizure.  The  lawfulness  of  a  seizure,  necessarily  regards  the 
party  who  seizes,  as  much  as  the  offender.  This  is  not  only  logically, 
but  it  is  practically  so,  under  this  exception.  A  seizure  by  a  neutral,  by  a 
pirate,  by  the  very  person  with  whom  the  contraband  trade  is  carried  on, 
would  all  be  included,  if  lawful  authority  to  seize  were  not  necessary.  A 
seizure  by  any  one  who  has  no  right  to  seize,  is  an  act  of  mere  violence  and 
unlawful  force.  The  trade  can  be  no  more  than  a  pretence  or  a  pretext  to 
such  a  person.  The  policy  covers  all  risks  on  contraband,  except  the  law- 
ful penalties  of  the  trade  :  the  losses  lawfully  arising  from  it.  But  seizure 
without  authority  is  not  one  of  them  ;  but,  in  terms,  is  a  loss  unlawfully 
arising.  Every  seizure  without  authority  is  a  trespass  and  wrong,  and  the 
policy  means  to  protect  the  assured  against  such  injuries. 

If  the  laws  of  Spain  did  not  prevent  a  seizure  by  Rodil,  or  by  a  vessel 
under  his  commission,  the  same  laws  made  the  seizure  unlawful.  The  court 
must  hold,  that  the  contraband  did  not  justify  that  seizure  ;  was  hot  a  justifi- 
able cause  of  seizure.  The  clause  does  not  mean  a  justifiable  cause  of  seiz- 
ure in  the  abstract,  but  a  cause  justifying  a  particular  seizure.  It  means,  a 
seizure  according  to  law,  and  a  trade  against  the  law  which  justifies  him  who 
seizes.  The  seizure  was  not  made  by  lawful  authority  in  this  case.  This 
depends  on  the  law  of  Spain.  Proceedings  by  a  competent  court,  afiirming 
the  seizure  and  condemning  the  goods,  might  be  evidence  of  authority  to 
seize ;  but  in  this  case,  there  are  no  such  proceedings.  The  authority  of 
Rodil  must  be  shown  by  the  law  of  Spain.  It  is  a  question  to  be  settled  by 
that  law  ;  for  unless  by  that  law  there  was  authority  to  made  the  seizure,  it 
was  unlawful.  *There  is  nothing  in  the  particular  circumstances  set  ^^ 
forth  in  this  question,  from  which  the  court  can  infer  a  lawful  author-  ^ 
ity  in  Rodil.  The  circumstances,  as  stated,  do  not  confer  it,  by  force  of  any 
principles  that  are  applicable  to  the  case  as  described.  Whether  a  general, 
so  separated,  can  lawfully  seize,  must  depend  upon  the  power  that  the  laws 
of  his  own  country  give  him.  The  case  of  necessity  it  supposes,  may  be  suffi- 
cient, if  his  sovereign  so  wills  ;  but  not  otherwise.  But  so  far  from  the  acts 
of  Rodil  being  authorized  by  the  laws  of  Spain,  by  those  laws,  this  act  was 
piratical.    The  commission  to  make  prize  of  war  must  issue  from  a  differ- 
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est  c^oer,  from  tiie  commandant  militar  de  la  marina  ;  or  if  there  be  no 
Buch  officer,  it  must  be  issued  by  the  captain -general  of  the  province. 

T.  W'kether  such  officer,  so  situated,  has  a  right  to  appoint  and  con- 
tftitnte  a  court,  of  which  he  himself  is  one,  for  the  trial  and  condemnation 
o€  si»cb  property?  The  court  in  question,  like  all  other  courts,  must  proceed 
fron  the  sovereign  power  of  the  nation.  This  principle  is  particularly  true 
as  regards  prise  courts,  whose  judgments  affect  the  public  relations  of  the 
ooutttry.  It  is  doe  to  other  nations,  that  such  court  should  be  authorized  by 
tlie  sovereign  power,  imd  by  that  power  only.  2  Azuni  202  ;  2  Bro.  Ci^U 
and  Adm.  Law  831  ;  1  W,  C.  C.  271 ;  3  Binn.  289.  If  the  constitution  of 
the  court  is  not  known,  it  will  be  presumed  to  be  legal.  If  known,  and 
not  according  to  what  is  usual  among  civilized  nations,  it  must  be  proved  to 
have  imen  enacted  by  competent  authority.  The  erection  of  a  court  is  the 
acft  ^  the  sovereign  ;  nothing  is  to  be  presumed  in  favor  of  a  court  ereisted 
liy  a  military  comnumder.  Is  such  a  court  as  the  question  snpposes,  usual 
among  civilised  nations?  Appointed  by  a  military  commander  ;  appointing 
kitfiself  as  one  of  the  judges  ?  Possibly,  the  law,  the  sovereign,  may  author- 
ise such  a  tribunal :  but  it  cannot  be  presume<l  ;  because  it  is  unusual, 
and  to  the  highest  degree  dangerous  to  the  rights  of  individuals,  and  to 
the  peace  of  the  public.  The  existence  of  the  power  to  appoint  couits  in  the 
hands  of  a  subject,  is  unknown  in  the  practice  of  nations  ;  that  of  a  power 
^1  to  appoint  the  court,  himself  a  Judge,  is  monstrous.  '''The  defendants 
J  mush  show  the  law  for  it,  or  the  negative  must  be  adapted.  But  the 
laws  of  Spain  are  the  other  way.     8  Recop.  125,  art.  11,  12,  13. 

YI.  Whether,  supposing  the  ship  to  have  traded  in  articles  contraband 
of  war,  in  the  ports  of  Chili,  and  to  have  been  seized  afterwards,  in  a  port  of 
Pent,  then  under  the  royal  authority,  before  she  had  discharged  her  outward 
cargo,  for  and  on  account  of  such  contraband  trade,  the  underwriters  be  not 
discharged,  whether  the  subsequent  proceedings  for  her  adjudication  were 
regular  or  irregular?  1.  There  must  be  a  lawful  seizure.  2.  A  lawful 
cause  of  seizure.  8.  Loss  by  this  cause.  Tlie  question  is,  whether  lawful 
adjudication  is  the  only  proof  ?  No  instance  has  occurred  in  which  there 
has  been  a  decision  that  a  loss  was  within  the  exception,  without  such  an 
adjudication.     Church  v.  Sabbardj  2  Cranch  187,  requires  it. 

It  is  the  duty  of  the  captors  to  proceed  to  a  regular  adjudication.  The 
question  is,  whether  the  seizure  legally  affects  the  property,  or  what  is  the 
operation  of  law  upon  the  thing  taken  ?  How  is  this  proved  ?  Force  is  not 
a  title  which  the  world  respects,  without  the  aid  of  law  to  sanction  it.  There 
being  two  kinds  of  force,  lawful  and  lawless  force,  the  usages  of  the  civilized 
worid  require,  that  all  claims  to  property  by  an  act  of  force,  should  be  shown 
to  be  lawful  force  by  the  adjudication  of  a  competent  tribunal.  Wheaton 
on  Capt.  2«2,  274. 

What  is  a  lawful  court  ?  It  is  a  court  of  the  nation  under  whose  laws, 
and  by  whose  authority  the  seizure  has  been  made,  and  the  thing  taken  is 
possessed.  This  is  so  in  the  case  of  a  seizure  under  municipal  law.  Hudson 
V.  ChtesHer^  4  Cranch  293.  If  it  be  a  capture  as  prize  of  war,  this 
same  principle  prevails.  Wheaton  on  Capt.  261.  Such  a  court  alone  has 
jurisdiction.  Adjudications  by  any  other  are  null  and  void,  for  want  of  juris- 
di^ykion.    The  sentence  of  such  a  court,  regularly  pronounced,  is  universally 
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respected  ;  and  is  conclusive  as  to  its  direct  effect,  and  as  to  the  facts  directly 
decided  by  it.     Wheaton  on  Capt.  274  ;  4  Cranch  434. 

These  principles  will  not  be  questioned  as  to  the  property  seized.  No 
court  can  consider  a  title  as  passing  but  by  such  an  adjudication.  Every 
court  must  consider  the  seizure  *a8  an  act  of  mere  force,  until  its  r^.^^ 
legality  is  adjudged  by  such  a  court.  The  same  is  true  as  to  ques-  ^ 
tions  of  the  same  kind,  collaterally  arising  under  a  policy  of  insurance.  The 
court  is  bound  to  hold  the  same  doctrine  in  a  collateral  inquiry,  as  if  the 
property  were  brought  before  them.  This  court  has  said,  that  if  adjudica- 
tion is  not  obtained  in  reasonable  time,  the  seizure  must  be  regarded  as 
trespass.  Hudson  v.  Ghiestiery  4  Cranch  293.  If  it  is  to  be  so  regarded  in 
questions  of  title  to  property,  it  must  be  so  as  to  every  question  concerning 
that  trespass.  The  underwriter  who  sets  up  the  capture,  is  bound  to  prove 
the  very  fact,  that  the  property  was  lawfully  lost  by  a  seizure  for  contraband 
trade.  The  utmost  this  court  can  say  is,  that  it  ought  to  have  been  so  lost; 
but  nothing  can  show  that  it  was  lost  according  to  the  law  of  another 
country,  but  the  judgment  of  a  competent  court.  The  difficulty  in  a  case  of 
prize  is  insuperable.  A  court  of  common  law  cannot  adjudge  it.  It  belongs 
to  the  prize  courts,  both  the  direct  and  consequential  question.  2  Doug.  594, 
913  ;  6  Taunt.  439.  This  court  has  regarded  the  condemnation  as  necessary 
V>  bring  the  case  within  the  exception.     Church  v.  Hubbard^  2  Cranch  187. 

Franklin  Dexter^  for  the  defendants. — ^The  answer  to  the  first  question 
must  depend  on  the  sense  in  which  the  word  cause  is  to  be  understood.  If 
it  means,  as  the  counsel  for  the  plaintiff  seems  to  contend,  the  actual  state 
of  the  facts,  in  contemplation  of  which  the  seizure  was  made,  the  question 
must  be  answered  in  the  negative  :  because,  to  answer  it  in  the  affirmative, 
would  be  to  require  that  to  discharge  the  underwriters,  legal  and  justifiable 
cause  of  condemnation,  as  well  as  of  seizure  and  detention,  must  have 
existed.  Such  is  not  the  language  of  the  question,  nor  of  the  exception  in 
the  policy.  It  is  said,  on  the  other  side,  that  a  vessel  cannot,  with  propriety, 
be  said  to  be  seized,  for  or  on  account  of  contraband  trade,  unless  such  trade 
had  been  carried  on.  We  think,  the  common  use  of  language  does  not 
require  this.  It  is  not  unusual,  to  say,  that  claims  are  made,  suits  brought, 
and  even  judgments  *rendered,  for  or  on  account  of  a  cause  of  action,  ^^ 
without  meaning  to  affirm  that  the  cause  exists  in  point  of  fact.  It  ^ 
would  surely  be  no  solecism  to  say,  that  the  General  Carrington  had  been 
seized  for  contraband  trade,  but  on  examination  was  found  innocent  and 
discharged.  We  understand  the  word  cau8€y  in  the  question,  and  the  words 
for  or  on  account  of  in  the  policy,  to  relate  to  the  motive  of  the  seizers  ; 
and  that  any  seizure  is  for  and  on  account  of  contraband,  which  is  made 
because  the  party  bond  fide  believes  such  contraband  trade  to  have  been  car- 
ried on.  It  is  a  question  of  good  faith  ;  involving,  of  course,  the  question 
of  probable  cause  on  the  one  hand,  and  of  wanton  and  lawless  violence  on 
the  other.  It  is  said,  if  such  be  the  construction,  seizures  under  mere  pre- 
text of  contraband  trade  will  discharge  the  underwriter;  and  that  the 
motive  cannot  be  proved.  We  answer,  that  the  question  of  probable  cause 
is  always  open  to  the  party,  indicative  of  the  motive,  and  can  be  tried  by  a 
jury,  as  well  as  in  other  causes.  We  think,  this  construction  will  reconcile 
the  apparent  contradictions  of  the  coses  cited.     Those  in  which  it  is  said, 
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that  there  mnnt  have  been  both  illicit  trade  and  a  seizure  on  account  of  it, 
arose  under  exceptions  of  breaches  of  foreign  municipal  laws,  where  the 
question  was  not  as  to  the  fact  of  trading  ;  but  whether  the  prohibitory  law 
actually  existed,  and  was  binding  on  the  party.  The  case  of  Church  v.  Hub- 
hardy  so  much  relied  on,  was  decided  on  the  want  of  sufficient  proof  of  the 
alleged  law  of  Spain  ;  and  the  dicta  of  the  court  which  have  been  cited, 
were  mere  concessions  to  counsel,  made  arguendo.  Taking  the  whole  opin- 
ion in  that  case  together,  we  think,  it  plainly  takes  the  distinction  between 
bond  fide  and  colorable  seizures.  This  is  confirmed  by  the  case  of  Living* 
8ton  and  Gilchrist  v.  Maryland  Insurance  Company^  1  Cranch  506  ;  which 
turned,  like  the  present,  on  a  question  of  national  law.  The  court  there 
decided,  that  an  actual  breach  of  the  law  of  nations  was  not  necessary  to 
discharge  the  underwriters. 

The  argument  drawn  from  the  proviso  of  the  exception,  that  the  judg- 
ment of  a  foreign  consular  or  colonial  court,  shall  not  be  conclusive  of  the 
fact  of  contraband  goods  having  been  on  board,  is  carried  too  far.  That 
proviso  does  not  imply,  that  the  fact  of  such  goods  having  been  on  board, 
was  thought  necessary  to  the  discharge  of  the  underwriter ;  but  only,  that 
^  -  a  *fact  so  material  in  determining  the  character  of  the  seizure,  shall 
J  not  be  conclusively  determined  by  the  courts  of  the  captors.  It  ii 
a  fact  to  be  submitted  to  a  jury,  to  show  probable  cause  for  the  seizure,  oi 
the  want  of  it. 

It  is  admitted,  that  the  language  of  some  of  the  cases  cited,  would  seem, 
at  first,  to  favor  the  position  taken  for  the  plaintiff ;  but  when  taken  in  con- 
nection with  the  facts  before  the  court,  they  will  be  found  consistent  with 
the  view  of  the  defendants.  In  other  cases,  equally  respectable  dicta  may 
be  found,  expressly  recognising  the  doctrine  that  actual  delinquency  is  not 
necessary  to  discharge  the  underwriter.  Livingston  and  Gilchrist  v.  Mary- 
land Insurance  Company ;  Badcliff  v.  United  Insurance  Company ^  1 
Johns.  38.  The  law  of  Massachusetts  is  the  lex  loci  co?itract(2s  /  and  in  the 
case  of  JBigginson  Y.  Pomeroy^  11  Mass.  104,  this  is  very  clearly  stated. 
The  case  of  Smith  v.  Lelaioare  Insurance  Company,  was  decided  chiefly  on 
the  ground  that  the  foreign  law  did  not  extent  to  the  territory  in  which  the 
seizure  was  made.  Faudel  v.  Phoenix  Insurance  Company,  was  decided  on 
the  ground,  that  the  sentence  of  the  court  showed  that  the  seizure  was  not 
within  the  exception.  There  is  no  case  which  refuses  to  discharge  the 
underwriter  under  this  exception,  because  the  captors  have  been  honestly 
mistaken  in  the  facts.  This  point,  however,  is  of  little  importance  to  the 
present  case,  because  there  is  no  dispute  about  facts. 

'Wd>ster,  for  the  defendants,  considered  the  case  under  three  heads.  1. 
The  contract,  as  to  its  nature  and  object.  2.  The  facts  applicable  to  the 
case  under  the  policy.     3.  The  law  growing  out  of  the  facts. 

1.  As  to  the  exception  in  the  policy,  and  the  risks  assumed  by  the  under- 
takers under  it,  he  contended,  that  they  took  upon  them  no  risks  for  or  on 
account  of  contraband  goods  or  illicit  trade.  The  words  of  the  exception 
are  the  same  as  if  they  were  in  the  form  of  a  warranty  by  the  assured.  All 
risks  which  are  fairly  to  be  laid  to  the  account  of  illicit  or  contraband  trade, 
were  not  taken  by  the  insurers,  but  were  to  be  borne  by  the  owner.    Tho 
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underwriters  assumed  all  sea  risks^  and  the  other  risks  enumerated  in  the 
policy. 

*2.  The  voyage  was  from  Providence  to  where  the  outward  cargo  r^,^,^ 
was  to  be  landed.  The  ship  was  to  enter  at  Valparaiso,  under  a  false  ^ 
pretence — ^the  want  of  water,  and  then  proceed  to  Coquimbo,  where  the  risk 
was  to  commence,  on  the  5th  of  June  1824.  The  ground  of  the  plaintiffs' 
claim  must  be  for  seizure  and  detention,  as  all  the  counts  in  the  declaration 
allege  that  as  the  cause  of  the  loss,  except  one,  which  asserts  a  loss  by 
piratical  seizure.  The  seizure  was  the  cause  of  the  loss,  and  this  is  alleged 
to  have  been  for  contraband  or  prohibited  trade.  Was  this  the  true  cause  ? 
If  it  was,  the  underwriters  are  excused  ;  but  if  there  was  not  such  a  seizure, 
then  the  underwriters  arc  liable  under  the  general  words  in  the  body  of  the 
policy.  There  can  bo  no  doubt,  but  that  the  contraband  trade  was  the  cause 
of  the  loss  ;  if  there  had  been  no  contraband  trade,  there  would  have  been 
no  seizure.  It  is  said,  the  seizure  was  too  late  ;  but  this  is  not  a  question 
for  the  underwriters.  It  is  enough,  that  the  seizure  was  actually  on  account 
of  contraband  trade.  Probable  cause  was  enough,  whether  there  was  cause 
or  not  for  condemnation.  3  TV.  C.  C.  127  ;  Higginson  v.  Pomeroyj  11 
Mass.  104, 110.  The  contract  in  the  present  suit  was  made  in  Massachusetts  ; 
if  there  is  any  discrepancy  between  the  law  of  different  states,  the  lex  loci 
must  govern.  The  cases  in  7  Johns.  38,  and  9  Ibid.  281,  fully  sustain  the 
ground  assumed  for  the  defendants.  The  excuse  is  that  the  vessel  was  not 
taken  in  delicto.     If  this  be  so,  it  is  a  question  with  which  the  underwriters 

)  have  no  concern.   But  this  assertion  is  denied.    When  the  vessel  was  seized, 

a  state  of  facts  existed,  which  warranted  the  seizure  and  condemnation.  The 
risk  was  produced  by  the  conduct  of  the  plaintiffs,  and  was  not  assumed  by 
the  underwriters.  By  their  conduct,  the  vessel  was  forfeited  ;  and  nothing 
but  the  form  of  a  condemnation  was  wanted. 

3.  The  rule  of  1756,  is  not  necessarily  involved  in  the  decision  of  this 
case;  but  it  is  denied,  that  any  new  rule  in  international  law  was  then 
introduced.  That  rule  arose  out  of  the  war  of  *1756;  and  it  was  ^^ 
established  to  prevent  the  trade  of  the  Dutch  with  the  French  colonics,  *-  * 
under  Danish  licenses.  To  show  that  it  was  the  ancient,  and  well-settled 
law  of  nations,  that  trading  in  contraband  goods  forfeited  the  vessel,  be 
cited,  3  Rob.  178,  and  note.  The  relaxation  of  the  law  was,  that  the 
articles  only  should  be  seized  when  taken  in  delicto  ;  excusing  the  ship  and 
innocent  cargo.  If  there  was  a  fraudulent  destination  originally,  the 
ancient  rule  applied ;  the  vessel  and  the  innocent  cargo  were  forfeited  on 
account  of  the  fraud.  When  the  vessel  is  forfeited  for  carrying  on  contra- 
band trade,  you  may  pursue  her,  until  she  is  taken  ;  but  public  convenience 
requires  a  limit,  and  that  limit  is  fixed  by  universal  assent,  to  the  end  of  the 
voyage.  The  same  rule  exists  as  to  all  seizures  for  breach  of  revenue  laws. 
In  Chitty's  Law  of  Nations  128,  is  the  case  of  a  vessel  seized  on  the  outward 
voyage.     There  is  necessarily  a  difference  as  to  the  right  of  seizure  for 

I  illicit  trade,  and  for  trade  in  contraband  articles.     In  the  first  case,  the 

vessel  was  in  the  prohibited  port ;  in  the  latter,  she  was  not,  but  in  a 
neutral  port.  In  the  present  case,  there  could  not  have  been  a  visitation 
and  search ;  for  her  false  papers  showed  she  was  bound  to  the  Sandwich 
Islands  and  Canton.  If  this  is  a  common  practice,  it  is  so  much  the  worse. 
But  this  can  have  no  operation  on  the  rights  or  exemptions  of  the  under- 
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writers ;  for  it  woald  have  no  effect  on  the  right  of  the  belligerent  to  seize. 
6  Rob.  376,  note  ;  The  JEdwardy  4  Ibid.  66. 

It  is  insisted,  that  it  is  not  necessary  to  show  there  was  cause  for  con- 
demnation. If  there  was  cause  for  seizure,  it  is  sufficient,  under  the  exception 
in  the  policy,  to  discharge  the  underwriters.  In  thj  cases  cited  for  the 
plaintiffs,  it  may  have  been  shown  there  was  not  cause  for  condemnation  ; 
but  in  those  cases,  it  was  considered  there  was  cause  for  seizure.  3  Rob. 
138,  141  ;  2  Ibid.  115  ;  1  Acton  25,  333. 

The  sixth  point  was  intended  to  raise  the  question,  whether  the  under- 
writers could  be  discharged,  before  condemnation.  This  would  delay  the 
question  of  their  liability,  until  a  condemnation  ;  and  this  cannot  be. 

♦5141  Sergea7ity  in  reply,  stated,  that  the  form  of  the  policy  *adopted 
-'  in  this  case  has  been  in  use  in  Boston  since  1823  ;  and  the  exception 
as  to  illicit  trade,  is  in  all  the  policies  in  the  United  States  ;  the  part  as  to 
contraband  trade  only  is  new.  The  principle  adopted  by  the  clause  had 
long  been  recognised  in  the  courts  of  the  United  States. 

The  situation  of  the  country,  at  the  time  of  the  seizure,  was  peculiar. 
Chili  had  actually  established  her  independence.  The  possession  of  Rodil 
was  temporary  and  accidental ;  and  whenever  actual  possession  of  any 
place  came  into  the  hands  of  the  officers  of  Spain,  the  laws  of  the  Indies 
applied  ;  and  all  trade  with  the  place  became  illegal. 

There  must  be  an  interpretation  of  the  contract  consistent  with  the  bond 
fide  intention  of  both  parties  to  it.  The  parties  had  no  reference  to  any- 
thing which  had  taken  place  before  the  policy  attached,  on  the  6th  June 
1824,  at  Coquimbo.  The  policy  is  dated  in  October  1824,  and  was  on  the 
property,  "  lost  or  not  lost."  When  the  policy  attached,  the  vessel  had  no 
contraband  articles  on  board,  and  never  afterwards  had  ;  and  it  may  be  pre- 
sumed, that  the  underwriters  knew  she  had  some  contraband  goods  on 
board.  She  had  not  the  proceeds  of  the  contraband  goods  on  board,  when 
she  was  seized  in  Quilca  by  an  armed  vessel. 

The  whole  of  the  questions  in  the  case  turn  on  the  construction  of  the 
clause  of  exception.  The  first  question  is,  whether  the  seizure  was  for  a 
justiliable  cause.  It  must  be  legal  and  justifiable,  or  there  was  no  cause  at 
all.  The  court  cannot  say,  whether  the  seizure  was  bond  fide.  Nor  can 
they  say,  whether  there  was  probable  cause  or  not.  They  have  not  the  evi- 
dence before  them.  There  must  be  a  legal  and  justifiable  cause,  or  there  is 
no  cause. 

The  clause  is  not  a  warranty  ;  it  is  an  exception.  A  warranty  is  not  of 
the  like  effect  as  an  exception.  The  interpretation  of  the  clause  was  settled 
in  principle,  before  it  was  inserted  in  policies.  It  was  so  settled  in  1804,  in 
the  case  of  Church  v.  Hubbard,  2  Cranch  187,  which  was  a  Massachusetts 
case  ;  so,  2  W.  C.  C.  130,  decided  in  1807  ;  3  Serg.  <&  Rawle  74,  decided 
in  1817  ;  4  Ibid.  59  ;  1  Caines  Cas.  29,  decided  in  1801  ;  2  Johns.  Cas.  481; 
Marshall  on  Insurance  346,  published  in  1810.  There  never  has  been  a 
^  ,  decision  to  the  contrary.  *The  principle  the  plaintiffs  claim  and  rest 
-*  the  case  upon  is,  that  there  must  be  a  legal  and  justifiable  cause  of 
seizure,  and  one  which  would  justify  a  condemnation.  Hlgghison  v. 
Pomeroy^  1  Mass.  194,  when  examined,  sustains  this  principle. 

The  clause  allows  the  contraband  trade  to  be  carried  on,  bat  at  the  risk 
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of  the  assured  ;  and  it  rests  with  the  underwriters  to  show  that  the  seizure 
was  for  an  unlawful  and  prohibited  trade.  A  mere  lawless  seizure  is  not^ 
therefore,  within  the  exception.  The  law,  as  understood,  made  the  under- 
writers liable  in  a  case  like  this,  and  the  exception  was  introduced  to  excuse 
them.  The  specific  kind  of  loss  must  be  by  seizure  or  detention.  Mere  alle- 
gation, of  course,  will  not  do.  The  cause  must  be  shown  by  a  condemnation. 

Contraband  is  a  lawful  trade,  as  has  been  decided  in  the  courts  of  the 
United  States  ;  and  this  court  will  not  now  pronounce  such  a  trade  illegal, 
and  expose  the  whole  vessel  and  cargo  to  condemnation.  This  is  the  doc- 
trine contended  for  on  the  other  side.  It  is  denied,  that  the  principle  of  the 
law  of  nations  authorizes  a  seizure  and  condemnation,  after  the  goods  are 
landed.  The  cases  cited  by  the  opposite  side,  do  not  support  the  position  ; 
and  it  is  exclusively  British  doctrine.  There  never  is  an  adhering  taint, 
when  the  offending  article  was  lawful,  and  no  proceeds  of  it  on  board,  or 
when  there  is  not  a  false  destination  ;  neither  of  which  existed  in  this  case 
This  court  would  not  condemn  the  cargo  for  what  the  vessel  had  done  with 
respect  to  contraband.  The  case  of  The  Sa?Uissima  Trinidad^  1  Wheat. 
292,  and  the  cases  in  New  York  show  that  contraband  trade  is  lawful. 

The  fourth  question  is  founded  on  the  assumption,  that  this  was  enemy's 
property.  It  is  admitted,  that  if  it  had  been,  any  one  may  seize.  But  it  is 
denied  to  have  been  enemy's  property.  It  may  have  been  liable  to  seizure, 
jure  belli  /  but  this  must  be  under  the  commission  of  a  regular  privateer, 
when  a  neutral  is  concerned.  The  neutral  has  the  right  to  claim  the  benefit 
of  b«ing  carried  in  and  tried  by  a  regular  tribunal,  established  by  the  sove- 
reign of  the  country.  It  then  becomes  the  act  of  the  government,  which  is 
accountable  to  the  injured  party. 

*The  last  three  questions,  in  order  to  be  decided  in  favor  of  the   r*^^^ 
underwriters,  must  decide  that  it  is  immaterial  how,  or  in  what  man-   ^ 
ner,  the  seizure  was  made,  if  the  trade  had  been  a  trading  in  contraband. 
Unless  the  court  was  legally  constituted,  the  trial  and  condemnation  were 
nothing,  and  were  absolutely  void. 

Stoby,  Justice,  delivered  the  opinion  of  the  court. — After  stating  the  case, 
he  proceeded  :  This  cause  comes  before  the  court  upon  a  certificate  of  a 
division  of  opinion  of  the  judges  of  the  circuit  court  for  the  district  of  Mas- 
sachusetts. Upon  the  trial  of  the  cause  upon  the  evidence,  the  parties  pro- 
pounded certain  questions,  upon  which  the  circuit  court  (with  the  assent  of 
the  parties)  certified  a  division  of  opinion,  for  the  purpose  of  obtaining  the 
final  decision  of  this  court  in  regard  to  them. 

The  first  is,  whether  a  seizure  and  detention,  to  come  within  the  exc;'p- 
tion  of  the  policy  relating  to  contraband  and  illicit  trade,  must  be  for  a  legal 
and  justifiable  cause  ?  The  question  here  propounded  is  not,  whether  there 
must  be  a  legal  or  justifiable  cause  for  condemnation  ?  but  simply,  whether 
there  must  not  be  such  cause  for  the  seizure  and  detention  ?  And  we  are  of 
opinion,  that  the  question  ought  to  be  answered  in  the  affirmative.  The 
language  of  the  exception,  when  properly  construed,  leads  to  this  conclu- 
sion ;  and  it  is  confirmed  by  authorities  standing  upon  analogous  clauses. 
The  language  is,  "  the  assurers  shall  not  be  liable  for  any  charge,  damage 
or  loss  which  may  arie|3  in  consequence  of  seizure  or  detention  for  or  on 
account  of  illicit  trade,  or  trade  in  articles  contraband  of  war.''    It  is  not. 
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then,  every  seizure  or  detention  which  is  excepted  ;  but  such  only  as  is  made 
for,  and  on  account  of,  a  particular  trade.  A  seizure  or  detention,  which  is 
a  mere  act  of  lawless  violence,  wholly  unconnected  with  any  supposed  illicit 
or  contraband  trade,  is  not  within  the  terms  or  spirit  of  the  exception.  And 
as  little  is  a  seizure  or  detention,  not  bond  fide  made  upon  a  just  suspicion  of 
illicit  or  contraband  trade,  but  the  latter  used  as  a  mere  pretext  or  color  for 
an  act  of  lawless  violence  ;  for  under  such  circumstances,  it  can  in  no  just 
*m7l  ^^^^^  ^®  ®*^^  *^  ^®  made  for  or  on  account  of  such  trade.     *It  is  a 

^  mere  fraud,  to  cover  a  wanton  trespass  ;  a  pretence  and  not  a  cause 
for  the  tort.  To  bring  a  case,  then,  within  the  exception,  the  seizure  or 
detention  must  be  hondfide^  and  upon  a  reasonable  ground.  If  there  has 
not  been  an  actual  illicit  or  contraband  trade,  there  must,  at  least,  be  a  well- 
founded  suspicion  of  it,  a  probable  cause  to  impute  guilt,  and  justify  further 
proceedings  and  inquiries  ;  and  this  is  what  the  law  deems  a  legal  and  jnsti* 
fiable  cause  for  the  seizure  or  detention.  The  general  words  of  the  policy 
cover  the  risks  of  restraints  and  detainments  of  all  kings,  princes  and  people  ; 
the  exception  withdraws  from  it  such  as  are  bond  fide  made  for,  and  on 
account  of,  illicit  or  contraband  trade.  So  that,  upon  the  mere  terms  of  the 
exception,  there  would  not  seem  any  real  ground  for  doubt.  But  if  there 
were,  the  next  succeeding  clause,  associated  with  it,  demonstrates  that  such 
must  have  been  the  understanding  of  the  parties.  It  is  there  said,  that  the 
judgment  of  a  foreign  consular  or  colonial  court  shall  not  be  conclusive  upon 
the  parties,  as  to  the  fact  of  there  having  been  articles  contraband  of  war  on 
board,  or  as  to  the  fact  of  an  attempt  to  trade  in  violation  of  the  ^aws 
of  nations.  Now,  if  a  mere  lawless  seizure  or  detention,  under  the  pretext  of 
illicit  and  contraband  trade,  were  within  the  exception,  the  inquiry,  whether 
there  had  been  contraband  articles  on  board,  or  an  attempt  of  illicit  trade, 
would  be,  in  most,  if  not  in  all,  cases,  wholly  unimportant  and  nugatory  to 
the  assured,  for  whobe  benefit  the  clause  is  introduced  ;  since  the  sentence 
would  always  establish  a  pretence  for  the  seizure  and  detention,  although 
not  a  justifiable  cause  for  it.  The  reasonable  interpretation  of  the  clause 
must  be,  that  it  was  introduced  to  enable  the  assured  to  disprove  the  exist- 
ence of  justifiable  cause  for  the  seizure  or  detention,  by  showing  that  the 
facts  did  not  warrant  it. 

We  think  that  the  authorities  cited  at  the  bar,  lead  to  the  same  conclu- 
sion. In  Church  V.  Hubbard^  2  Cranch  187,  where  the  exception  was,  "that 
the  insurers  do  not  take  the  risk  of  illicit  trade  with  the  Portuguese,  and  the 
insurers  are  not  liable  for  seizure  by  the  Portuguese  for  illicit  trade  ;"  the 
main  question  was,  whether  an  attempt  to  trade,  not  consummated  by  actual 
trading,  was  within  the  exception.  The  court  held  that  it  was.  On  that 
occasion,  the  chief  justice  said,  "no  seizure,  not  justifiable  under  the  laws 
i^r^a•\  ^ud  rcgulatious  established  by  the  crown  of  Portugal,  for  the  *restric- 

-•  tions  of  foreign  commerce  with  its  dependencies,  can  come  within 
this  part  of  the  contract;  and  every  seizure  which  is  justifiable  by  those  laws 
and  regulations  must  be  deemed  within  it."  And  applying  this  language  to 
the  circumstances  of  the  present  case,  we  may  add,  that  no  seizure  or  deten- 
tion, not  justifiable  by  the  law  of  nations,  can  come  within  the  present  excep- 
tion, and  every  seizure  which  is  justifiable  by  the  law  of  nations,  must  be 
deemed  within  it.  The  cases  of  Smith  v.  Delaware  Insurance  Company ^ 
3  Serg.  &  Rawle  74  ;  and  Faudd  v.  Phcetiix  Insurance  Company,  4  Ibid.  29 ; 
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Johnston  and  Weirv.  JjudloWy  1  Caines  Cas.  29  ;  s.  c.  2  Johns.  Cas.  481, (a) 
adopt  a  Bimilar  doctrine,  if  they  do  not  proceed  beyond  it.  The  case  of 
Higginaon  v.  Pomeroy^  11  Mass.  104,  contained  an  exception  of"  illicit  trade 
with  the  Spaniards  ;"  and  the  court  held,  that  the  exception  extended  to 
every  seizure  and  detention  suggested  by  the  prohibitions  of  trade  and  inter- 
course, as  the  means  of  enforcing  them,  and  whether  of  prevention  or  of  pun- 
ishment for  infraction  ;  and  that,  therefore,  it  extended  to  cases  where  the 
charge  of  illicit  trade  with  the  Spaniards  might  be  ultimately  repelled,  and 
where  the  property  seized  might  be,  in  consequence,  acquitted,  under  the  cir- 
cumstances of  the  particular  case.  But  this  supposes,  that  there  was  prob- 
able or  justifiable  cause  for  the  seizure,  bond  fide  existing ;  and  the  court 
explicitly  assented  to  the  general  doctrine  in  Church  v.  Hubbard,  It  is 
true,  that  the  learned  chief  justice,  in  delivering  the  opinion  of  the  court, 
added,  that  "perhaps  (we  may  add),  although  not  necessary  to  the  present 
decision,  even  arbitrary  acts  of  the  Spanish  colonial  governments,  if  assumed 
to  be  justified  on  their  parts  by  the  prohibitions  of  trade  and  intercourse, 
are,  we  think,  within  the  exception  of  seizure  for  illicit  trade."  This  is  pro- 
fessedly a  mere  dictum  of  the  court ;  and  giving  it  every  reasonable  force  as 
authority,  it  proceeds  on  the  supposition,  that  such  arbitrary  acts  are  bond 
fide  done,  and  are  not  mere  pretexts  to  cover  an  illegal  seizure. 

The  second  question  is,  whether,  assuming  the  other  facts  to  be  a 
stated  and  alleged  above,  and  taking  the  authority  of  the  seizing  vesuel  to 
be  such  as  the  plaintiffs  allege  (that  is  to  say,  of  an  armed  vessel  fitted  out 
and  commissioned  at  Callao  by  Rodil),  there  was  a  legal  and  justifi-  ^^ 
able  cause  for  the  seizure  of  the  General  Carrington  and  her  cargo  ?  •■ 
The  third  is  precisely  the  same  in  terms,  except  taking  the  authority  of 
the  armed  vessel  to  be  such  as  the  defendants  allege  (that  is  to  say,  to  be  an 
armed  vessel  sailing  under  the  royal  Spanish  flag,  and  acting  by  the  royal 
authority  of  Spain). 

Both  these  questions  present  the  same  general  point,  whether  there  was, 
under  the  circumstances  of  the  case,  a  legal  and  justifiable  cause  for  the 
seizure  and  detention  of  the  ship  and  her  cargo.  The  facts  material  to  be 
taken  into  consideration  in  ascertaining  this  point  are,  that  the  ship,  when 
seized,  had  not  landed  all  her  outward  cargo,  but  was  still  in  the  progress 
of  the  outward  voyage  originally  designated  by  the  owners  ;  that  she  sailed 
on  that  voyage  from  Providence,  with  contraband  articles  on  board,  belong- 
ing, with  the  other  parts  of  the  cargo,  to  the  owners  of  the  ship,  with  a  false 
destination  and  false  papers,  which  yet  accompanied  the  vessel ;  that  the 
contraband  articles  had  been  landed,  before  the  policy,  which  is  a  policy 
on  time,  designating  no  particular  voyage,  had  attached  ;  that  the  under- 
writers, though  taking  no  risks  within  the  exception,  were  not  ignorant  of 
the  nsiture  and  objects  of  the  voyage ;  and  that  the  alleged  cause  of  the 
seizure  and  detention  was,  the  trade  in  articles  contraband  of  war,  by 
the  landing  of  the  powder  and  muskets  already  mentioned.  If,  by  the  prin- 
ciples of  the  law  of  nations,  there  existed,  under  these  circumstances,  a  right 
to  seize  and  detain  the  ship  and  her  remaining  cargo,  and  to  subject  them  to 
adjudication  for  a  supposed  forfeiture,  notwithstanding  the  prior  deposit  ot 

(a)  Sec  also  LaiDg  v.  United  Insurance  Company,  2  Johns.  Cas.  174;  8.  g.  Id.  487; 
Tucker  «.  Juhcl,  1  Johns.  20. 
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the  contraband  goods  ;  then  the  question  must  be  answered  in  the  affirmative, 
that  there  was  a  legal  and  justifiable  cause. 

According  to  the  modern  law  of  nations,  for  there  has  been  some  relax- 
ation in  practice  of  the  strictness  of  the  ancient  rules,  the  carriage  of 
contraband  goods  to  the  enemy,  subjects  them,  if  captured  in  delicto^  to 
the  penalty  of  confiscation  ;  but  the  vessel  and  the  remaining  cargo,  if  they 
do  not  belong  to  the  owner  of  the  contraband  goods,  are  not  subject  to  the 
same  penalty.  The  penalty  is  applied  to  the  latter,  only  when  there  has 
been  some  actual  co-operation,  on  their  part,  in  a  meditated  fraud  upon  the 
belligerents,  by  covering  up  the  voyage  under  false  papers,  and  with  a  false 
^  ,  destination.  This  *is  the  general  doctrine,  when  the  capture  is  made 
•i  in  transitu,  while  the  contraband  goods  are  yet  on  board.  But  when 
the  contraband  goods  have  been  deposited  at  the  port  of  destinatiou,  and  the 
subsequent  voyage  has  thus  been  disconnected  with  the  noxious  articles, 
it  has  not  been  usual  to  apply  the  penalty  to  the  ship,  or  cargo  upon  the 
return-voyage,  although  the  latter  may  be  the  proceeds  of  the  contraband. 
And  the  same  rule  would  seem,  by  analogy,  to  apply  to  cases  where  the 
contraband  articles  have  been  deposited  at  an  intermediate  port,  on  the 
outward  voyage,  and  before  it  had  terminated  ;  although  there  is  not  any 
authority  directly  in  point.  But  in  the  highest  prize  courts  of  England, 
while  the  distinction  between  the  outward  and  homeward  voyage  is  admitted 
to  govern,  yet  it  is  established,  that  it  exists  only  in  favor  of  neutrals,  who 
conduct  themselves  with  fairness  and  good  faith  in  the  arrangements  of  the 
voyage.  If,  with  a  view  to  practice  a  fraud  upon  the  belligerent,  and  to 
escape  from  his  acknowledged  right  of  capture  and  detention,  the  voyage  is 
disguised,  and  the  vessel  sails  under  false  papers,  and  with  a  false  destina- 
tion, the  mere  deposit  of  the  contraband,  in  the  course  of  the  voyage,  is  not 
allowed  to  purge  away  the  guilt  of  the  fraudulent  conduct  of  the  neutral. 
In  the  case  of  ITie  Franklin^  in  1801,  3  Rob.  21?,  Lord  Stowell  said, 
'^  I  have  deliberated  upon  this  case,  and  desire  it  to  be  considered  as  the 
settled  rule  of  law  received  by  this  court,  that  the  carriage  of  contraband 
with  a  false  destination,  will  make  a  condemnation  of  the  ship,  as  well  as  the 
cargo."  Shortly  afterwards,  in  the  case  of  The  Neutrcditet,  1801,  3  Rob.  296, 
he  added,  '*  The  modern  rule  of  the  law  of  nations  is,  certainly,  that  the  ship 
shall  not  be  subject  to  condemnation  for  carrying  contraband  goods.  The 
ancient  practice  was  otherwise  ;  and  it  cannot  be  denied,  that  it  was  per- 
fectly justifiable  in  principle.  If  to  supply  the  enemy  with  such  articles  is 
a  noxious  act,  with  respect  to  the  owner  of  the  cargo,  the  vehicle  which 
is  instrumental  in  effecting  that  illegal  purpose,  cannot  be  innocent.  The 
policy  of  modern  time  has,  however,  introduced  a  relaxation  on  this  point ; 
and  the  general  rule  now  is,  that  the  vessel  does  not  become  confiscated  for 
that  act.  But  this  rule  is  liable  to  exceptions.  Where  a  ship  belongs  to 
the  owner  of  the  cargo,  or  where  the  ship  is  going  on  such  service,  under  a 
^  1  ^^^^^  destination  or  false  *papers ;  these  circumstances  of  aggravation 
^  have  been  held  to  constitute  excepted  cases  out  of  the  modern  rule, 
and  to  continue  them  under  the  ancient  rule."  The  cases  in  which  this 
language  was  used,  were  cases  of  capture  upon  the  outward  voyage,  (a)  The 
same  doctrine  was  afterwards  held  by  the  same  learned  judge  to  apply  to 

(a)  See  also,  The  Edward,  4  Bob.  6a 
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oases,  where  the  vessel  had  sailed  with  false  papers,  and  a  false  destination 
upon  the  outward  voyage,  and  was  captured  on  the  return-voyage,  (a)  And, 
finally,  in  the  cases  of  The  Romlia  and  The  Elizabeth^  in  1802  (4  Rob. 
note  to  table  of  cases),  the  lords  of  appeal  in  prize  cases  held,  that  the 
carriage  of  contraband  outward,  with  false  papers,  will  affect  the  return- 
cargo  with  condemnation.  These  cases  are  not  reported  at  large.  But  in 
the  case  of  77ie  BaUic^  1  Acton  25,  and  that  of  The  Margaret^  Ibid.  333,  the 
lords  of  appeal  deliberately  re-affirmed  the  same  doctrine.  In  the  latter 
case,  Sir  William  Grant,  in  pronouncing  the  judgment  of  the  court,  said, 
"  The  principle  upon  which  this  and  other  prize  courts  have  generally  pro- 
ceeded to  adjudication  in  cases  of  this  nature  (that  is,  where  there  are  false 
papers),  appears  simply  to  be  this  ;  that  if  a  vessel  carried  contraband  on 
the  outward  voyage,  she  is  liable  to  condemnation  on  the  homeward  voyage. 
It  is  by  no  means  necessary,  that  the  cargo  should  have  been  purchased  by 
the  proceeds  of  this  contraband.  Hence,  we  must  pronounce  against  this 
appeal ;  the  sentence  (of  condemnation)  of  the  court  below  being  perfectly 
valid  and  consistent  with  the  acknowledged  principles  of  general  law." 

We  cannot  but  consider  these  decisions  as  very  high  evidence  of  the 
law  of  nations,  as  actually  administered  ;  and  in  their  actual  application  to 
the  circumstances  of  the  present  case,  they  are  not,  in  our  judgment,  con- 
trolled by  an  opposing  authority.  Upon  principle,  too,  we  think,  that  there 
is  great  soundness  in  the  doctrine,  as  a  reasonable  interpretation  of  the  law 
of  nations.  The  belligerent  has  a  right  to  require  a  frank  and  bond  fide 
conduct  on  the  part  of  neutrals,  in  the  course  of  their  commerce,  in  times 
of  war  ;  and  if  the  latter  will  make  use  of  fraud  and  false  papers,  to  elude 
the  just  rights  of  the  belligerents,  and  to  cloak  their  own  illegal  purposes, 
there  is  *no  injustice  in  applying  to  them  the  penalty  of  confiscation,  r^-^rt 
The  taint  of  the  fraud  travels  with  the  party  and  his  offending  ^ 
instrument,  during  the  whole  course  of  the  voyage,  and  until  the  enterprise 
has,  in  the  understanding  of  the  party  himself,  completely  terminated. 
Tliere  are  many  analogous  cases  in  the  prize  law,  where  fraud  is  followed  by 
similar  penalties.  Thus,  if  a  neutral  will  cover  up  enemy's  property  under 
false  papers,  which  also  cover  his  own  property,  prize  courts  will  not  dis- 
entangle the  one  from  the  other,  but  condemn  the  whole  as  good  prize. 
That  doctrine  was  solemnly  affirmed  in  this  court,  in  the  case  of  The  St, 
Mcholas,  1  Wheat.  417. 

Upon  the  whole,  our  opinion  is,  that  the  general  question  involved  in 
the  second  and  third  questions,  whether  there  was  a  legal  and  justifiable 
cause  of  capture,  under  the  circumstances  of  the  present  case,  ought  to  be 
answered  in  the  affirmative.  The  question,  as  to  the  authority  of  the 
cruiser  to  seize,  so  far  as  it  depends  upon  her  commission,  can  only  be 
answered  in  a  general  way.  If  she  had  a  commission,  under  the  royal 
authority  of  Spain,  she  was,  beyond  question,  entitled  to  make  the  seizure. 
If  Bodil  had  due  authority  to  grant  the  commission,  the  same  result  would 
arise.  If  he  had  no  such  authority,  then  she  must  be  treated  as  a  non- 
commissioned cruiser,  entitled  to  seize  for  the  benefit  of  the  crown  ;  whose 
acts,  if  adopted  and  acknowledged  by  the  crown,  or  its  competent  authori- 
ties, become  equally  binding.    Nothing  is  better  settled,  both  in  England 

(a)  See  The  Nancy,  8  Rob.  122 ;  The  Christiansberg,  6  Id.  871 
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and  America,  than  the  doctrine,  that  a  non-commissioned  cruiser  may  seize 
for  the  benefit  of  the  government  ;  and  if  his  acts  are  adopted  by  the  gov- 
ernment, the  property,  when  condemned,  becomes  a  droit  of  the  govern- 
ment, (a) 

The  fourth  and  fifth  questions  involve  the  point  as  to  the  authority  of 
Rodil.  The  fourth  is  in  the  following  terms  :  Whether  a  general  in  the 
military  service  of  Spain,  subordinate  to  La  Serna,  viceroy  of  Peru,  under 
the  king  of  Spain,  not  having  the  actual  and  exclusive  command  at  Callao, 
and  no  civil  authority  existing  therein,  and  cut  off  by  the  forces  of  the 
^j  ,  *enemy,  by  sea  or  land,  from  all  communication  with  any  superior 
J  civil  or  military  officer,  could  lawfully  seize  and  detain  neutral  prop- 
erty from  contraband  trade,  if  just  cause  existed  for  a  condemnation 
thereof  ?  The  fifth  question  is,  whether  such  oflicer,  so  situated,  has  a 
right  to  appoint  and  constitute  a  court,  of  which  he  himself  is  one,  for  the 
trial  and  condemnation  of  such  property  ?  These  questions  are  both  under- 
stood to  refer  to  the  supposed  authority  of  Rodil,  as  an  officer  of  the 
government,  to  make  the  seizure  in  Lis  official  capacity.  We  are  of  opinion, 
that  no  sufficient  facts  are  stated  to  enable  this  court  to  give  any  opinion 
as  to  the  nature  or  extent  of  the  authority  of  such  an  officer,  under  the  laws 
of  Spain,  or  his  commission  from  and  under  the  Spanish  government.  We 
shall,  therefore,  return  an  answer  to  them,  declaring  that  they  are  too 
imperfectly  stated  to  admit  of  any  opinion  to  be  given  by  this  court. 

The  sixth  and  last  question  is,  whether,  supposing  the  ship  to  have 
traded  in  articles  contraband  of  war,  in  the  ports  of  Chili,  and  to  have  been 
seized  afterwards,  in  a  port  of  Peru,  then  under  the  royal  authority, 
before  she  had  discharged  her  outward  cargo,  for  and  on  account  of  such 
contraband  trade,  the  underwriters  be  not  discharged,  whether  the  subse- 
quent proceedings  for  her  adjudication  were  regular  or  irregular?  This 
question  is  understood  to  raise  the  point,  whether,  if  the  seizure  and  deten- 
tion be  bond  fide  for  and  on  account  of  illicit  or  contraband  trade,  a  sentence 
of  condemnation  or  acquittal,  or  other  regular  proceedings  to  adjudication, 
are  necessary  to  discharge  the  underwriters.  We  are  of  opinion,  that  they 
are  not.  If  the  seizure  or  detention  be  lawfully  made,  for  or  on  account  of 
illicit  or  contraband  trade,  all  charges,  damages  and  losses  consequent 
thereon,  are  within  the  scope  of  the  exception.  They  are  properly  attribut- 
able to  such  seizure  and  detention,  as  the  primary  cause,  and  relate  back 
thereto.  If  the  underwritters  be  discharged  from  the  primary  hostile  act, 
they  are  discharged  from  the  consequences  of  it.  The  whole  reasoning  in 
Church  V.  Hubbardy  2  Cranch  187,  presupposes,  that  if  the  underwriters  be 
exempted  from  the  risk  of  a  justifiable  seizure  for  illicit  trade,  they  are  not 
accountable  for  losses  consequent  thereon,  whether  arising  from  a  sentence 
of  condemnation  or  otherwise. 

♦'i9i1  *This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record 
J  from  the  circuit  court  of  the  United  Stsitea  for  the  district  of  Massa- 
chusetts, and  on  the  points  and  questions  on  which  the  judges  of  the  said  cir 
cuit  court  were  divided  in  opinion,  and  which  were  certified  to  this  court 
for  its  opinion,  agreeable  to  the  act  of  congress  in  such  case  made  and  pro- 

(a)  The  Amiable  Isabella,  6  Wheat.    1;  The  Dos  Ilermanos,  10  Ibid.  .306;  The 
Melomane,  6  Rob.  43;  The  Elscbe,  5  Ibid.  174;  The  3Iaria  FraD9oiBe,  6  Ibid   2S2. 
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vided,  and  was  argued  by  counsel :  On  consideration  whereof,  it  is  ordered 
and  adjudged  by  this  court,  that  upon  the  question  so  certified  by  the  cir- 
cuit court  for  the  district  of  Massachusetts,  upon  which  the  judges  of  that 
court  were  opposed  in  opinion,  the  opinions  of  this  court  be  certified  to  that 
court  as  follows,  to  wit : — Upon  the  first  question,  "  whether  a  seizure  and 
detention,  to  come  within  the  exception  of  the  policy  relating  to  contraband 
and  illicit  trade,  must  be  for  a  legal  and  justifiable  cause  ?"  that  it  is  the 
opinion  of  this  court,  that  the  seizure  and  detention,  to  come  within  the 
exception  of  the  policy  relating  to  contraband  and  illicit  trade,  must  be  for 
a  legal  and  justifiable  cause.  Upon  the  second  question,  "  whether,  assum- 
ing the  other  facts  to  be  as  stated  and  alleged  above,  and  talking  the  author- 
ity of  the  seizing  vessel  to  be  such  as  the  plaintiffs  allege,  there  was  a  legal 
and  justifiable  cause  for  the  seizure  and  detention  of  the  General  Carrington 
and  her  cargo  ?"  that  it  is  the  opinion  of  this  court,  that  assuming  the  facts 
stated  in  that  question,  there  was  a  legal  and  justifiable  cause  for  the  seiz- 
ure and  detention  of  the  ship  General  Carrington  and  cargo.  Upon  the 
third  question,  "  whether,  assuming  the  other  facts  to  be  as  stated  and 
alleged  above,  and  taking  the  authority  of  the  seizing  vessel  to  be  such  as 
the  defendants  allege,  there  was  a  legal  and  justifiable  cause  for  the  seizure 
and  detention  of  the  General  Carrington  and  her  cargo  ?"  that  it  is  the 
opinion  of  this  court,  assuming  the  facts  stated  in  that  question,  there  was 
a  legal  and  justifiable  cause  for  the  seizure  of  the  ship  General  Carrington 
atid  cargo.     If  the  armed  vessel  referred  to  was  lawfully  commissioned  by 

I  Rodil  (upon  which  this  court  can  pronounce  no  opinion),  then  she  is  to  be 

deemed  entitled  to  make  the  seizure  and  detention,  in  the  same  manner  as 
if  she  had  been  commissioned  by  the  royal  authority  of  Spain  ;  but  if  she 
was  not  so  commissioned,  then  the  parties  making  the  seizure  and  detention 
are  to  be  treated  as  non-commissioned  cruisers,  seizing  for  the  government 
of  Spain  ;  *and  their  validity  depends  upon  their  adoption  and  recog-  (-».„« 
nition  by  the  competent  authorities  of  Spain,  according  to  the  gen-  ^ 
eral  principles  of  the  law  of  nations  on  tnis  subject.  Upon  the  fourth  ques- 
tion, "  whether,  a  general  in  the  military  service  of  Spain,  subordinate  to 
La  Serna,  viceroy  of  Peru,  under  the  king  of  Spain,  but  having  the  actual 
and  exclusive  command  of  Callao,  and  no  civil  authority  existing  therein, 
and  cut  off  by  the  forces  of  the  enemy,  by  sea  and  land,  from  all  communi- 
cation with  any  superior  civil  or  military  officer,  could  lawfully  seize  and 
detain  neutral  property  for  contraband  trade,  if  just  cause  existed  for  a 
condemnation  thereof?"  and  the  fifth  question,  "whether  such  ofiicer,  so 
situated,  has  a  right  to  appoint  and  constitute  a  court,  of  which  he  himself 
is  one,  for  the  trial  and  condemnation  of  such  property  ?"  that  it  is  the  opin- 
ion of  this  court,  that  the  facts  are  too  imperfectly  stated  to  enable  this 
court  to  ascertain  and  decide  what  are  the  nature  and  extent  of  the  powers 
of  such  an  ofiicer,  according  to  the  laws  of  Spain,  or  his  commission  from 
and  under  the  Spanish  government.     Upon  the  sixth  question,  "  whether, 

t  supposing  the  ship  to  have  traded  in  articles  contraband  of  war,  in  the  ports 

of  Chili,  and  to  have  been  seized  afterwards,  in  a  port  of  Peru,  then  under 
the  royal  authority,  before  she  discharged  her  outward  cargo,  for  and  on 
account  of  such  contraband  trade,  the  underwriters  be  not  discharged, 
whether  the  subsequent  proceedings  for  her  adjudication  were  regular  or 
irregular?"   that  it  is  the  opinion  of  this  court,  that  under  the  circum- 
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stances  stated  in  that  question,  the  underwriters  <re  discharged,  whether 
the  subsequent  proceedings,  after  the  seizure  aLd  detention  of  the  ship 
and  cargo  for  their  adjudication,  were  irregular  or  not. 


*526l   ^^'^^^  Dbneale,  Executrix  of  Geobob  Deneale,  and  others, 
-*  Plaintiffs  in  error,  v,  John  Asgheb  and  John  W.  Stump,  Ex- 

ecutors of  John  Stuhp,  deceased,  Defendants  in  error. 

Practice. 

A  writ  of  error,  broaghi  in  the  name  of  ^*  Mary  Deneale  and  others,*'  dismissed  for  irregularity ; 
a  new  one,  in  due  form,  may  be  brought. 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia  and  county  of 
Alexandria.  Upon  the  opening  of  the  record  in  this  case,  it  was  found,  that 
the  writ  of  error  had  been  issued  in  the  name  of  Mary  Deneale,  executrix  of 
George  Deneale,  and  others. 

Coxe^  for  the  defendants,  objected  to  the  writ  of  error  as  informal.  All 
the  parties  to  the  proceedings  in  the  circuit  court  should  be  parties  to  the 
writ  of  error ;  those  who  have  not  joined  in  it,  are  not  before  the  court.  The 
court  cannot  know  who  are  the  persons  meant  by  '^  others." 

Ijee^  for  the  plaintiff  in  error,  contended,  that  the  record  showed  who 
were  the  parties  to  the  case. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  was  the  case 
of  a  scire  facias  against  devisees,  to  revive  a  judgment.  The  scire  fcuiias 
is,  in  its  form,  without  precedent,  and  a  demurrer  was  filed  to  it.  Process 
on  the  scire  facias  issued  against  four  devisees,  and  service  was  made  upon 
two  only  of  them.  An  office-judgment  was  then  taken  against  all  the 
devisees.  The  two  of  them,  on  whom  the  process  was  served,  afterwards 
appeared,  and  the  office-judgment  was  set  aside  as  to  them,  and  they  then 
pleaded  the  statute  of  limitations.  There  was  a  demurrer  to  the  replication, 
and  judgment  against  all  the  devisees. 

The  present  writ  of  error  is  brought  by  Mary  Deneale  "  and  others,^'  as 
plaintiffs ;  but  who  the  others  are  cannot  be  known  to  the  court,  for  their 
♦'iOTl  °^™®8  ^^^  ^^*  given  in  the  writ  of  error,  *as  they  ought  to  be.  Mary 
^  Deneale  cannot  alone  maintain  a  writ  of  error  on  this  judgment ;  but 
all  the  parties  must  be  joined,  and  their  names  set  forth,  in  order  that  the 
court  may  proceed  to  give  a  proper  judgment  on  the  case.  The  present 
writ  of  error  must,  therefore,  be  dismissed  for  irregularity  ;  but  a  new  one, 
in  due  form,  may  hereafter  be  brought  to  revise  the  judgment. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from  the 
circuit  court  of  the  United  States  for  the  district  of  Columbia,  holden  in 
and  for  the  county  of  Alexandria,  and  was  argued  by  counsel :  On  consid- 
eration whereof,  it  is  the  opinion  of  this  court,  that  this  writ  of  error  is 
irregular,  and  should  be  dismissed,  inasmuch  as  it  is  in  the  name  of  ^'  Mary 
Deneale  and  others,"  without  naming  who  those  others  are ;  whereupon,  it 
is  ordered  and  adjudged  by  this  court,  that  this  cause  be  and  the  same  is 
hereby  dismissed. 
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*Mary  Deneale,  Executrix  of  Geoegb  Deneale,  and  Nanoy  Patton 
Deneale,  PlaintiflPs  in  error,  v.  John  Arches  and  John  W.  Stump, 
Executors  of  John  Stump,  deceased. 

Statvte  of  Imiitationa. 

By  the  revised  code  of  Virginia,  it  ia  enacted,  that  "  judgments  In  any  court  of  record  within  this 
commonwealth,  where  execution  hath  not  issued,  may  be  revived  by  BeirsfacitUj  or  an  action  of 
debt  brought  thereon,  within  ten  years  next  after  the  date  of  such  judgment,  and  not  after ;" 
the  proceedings  in  this  case  were  a  scire  faciM  on  a  judgment  against  the  testator,  against 
his  executrix,  and  an  execution  on  the  judgment  rendered  against  her  on  that  tcire  facias.  The 
writ  of  scire  facias  is  no  more  an  execution  than  an  action  of  debt  would  have  been ;  and  the 
execution  which  was  issued  on  the  judgment  against  the  executrix,  is  not  an  execution  on 
the  judgment  against  George  Deneale. 

It  is  understood  to  be  settled  in  Virginia,  that  no  judgment  against  the  executors  can  bind  the 
heirs,  nor  in  any  mauner  affect  them ;  it  could  not  be  given  in  evidence  against  them. 

If  the  defence  set  up  by  the  defendants  in  the  district  court,  had  rested  on  the  presumption  of 
payment,  the  scire  facicut  against  the  executor  would  undoubtedly  have  accounted  for  the  delay, 
and  have  rebutted  the  presumption ;  but  the  statute  creates  a  positive  bar  to  proceeding  on 
any  judgment  on  which  execution  has  not  issued,  unless  the  plaintiff  brings  himself  within  one 
of  the  exceptions  of  the  act ;  proceedings  against  the  personal  representative,  Is  not  one  of  the 
exceptions. 

Ebbob  to  the  Circuit  Court  of  the  District  of  Columbia,  and  county  of 
Alexandria. 

This  case  came  before  the  court  on  an  earlier  day  in  the  term,  and  was 
dismissed  in  consequeuce  of  an  informality  in  the  writ  of  error  (see  the  pre- 
ceding case).  By  consent  of  the  paities,  the  proceedings  were  amended,  and 
a  writ  of  error  in  proper  form  was  substituted. 

The  case  was  argued  by  Lee^  for  the  plaintiffs  in  error ;  and  by  Goxe^  for 
the  defendants. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  is  a  scire 
facias  to  revive  a  judgment  obtained  by  the  *executor8  of  John  r^.^^o 
Stump  against  George  Deneale,  on  the  19th  of  December  1817,  in  the  L 
court  of  the  United  States  for  the  county  of  Alexandria.  The  writ  of  scirt 
facials  is  against  the  heirs  and  devidees  of  Deneale,  and  was  issued  on  the 
17th  day  of  May  1828.  The  scire  facias  was  returned  executed  on  two  of 
the  defendants,  the  others  not  found.  Two  nihils  having  been  returned 
against  the  defendants  who  were  not  found,  an  office- judgment  was  entered 
against  them  all.  At  the  succeeding  term,  Mary  Deneale  and  Nancy  P. 
Deneale,  on  whom  the  process  had  been  executed,  set  aside  the  office-judg- 
ment and  demurred  to  the  scire  facias.  The  plaintiffs  joined  in  demurrer. 
The  same  defendants  further  pleaded,  'Uhat  the  plaintiffs  ought  not  to  have 
or  maintain  their  said  execution,  because  they  say,  that  the  judgment  recited 
in  the  said  scire  facias  was  rendered  more  than  ten  years  next  prior  to  the 
day  of  the  date  of  the  said  scire  facias.^^  The  plaintiffs  reply,  that  after 
the  death  of  the  said  George  Deneale,  the  plaintiffs  issued  out  of  the  circuit 
court  of  the  said  district  of  Columbia,  held  for  the  county  of  Alexandria,  a 
scire  facias  against  the  said  Mary  Deneale,  executrix  of  the  said  George 
Deneale,  to  show  cause,  if  any  she  could,  why  the  plaintiffs  should  not  have 
execution  of  their  judgment  aforesaid,  of  the  goods  and  chattels  which  were 
of  the  said  George  Deneale,  and  which  came  to  the  hands  of  said  Mary 
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Denoale  to  be  administered.  On  which  scire  faciaSy  such  proceedings  were 
had,  that  by  the  judgment  cf  the  court,  it  was  considered,  that  the  plaintiffs 
should  have  execution  of  their  said  judgment,  &c.  ;  on  which  said  award 
of  execution  accordingly,  on  the  10th  day  of  January  1820,  an  execution  was, 
by  the  plaintiffs,  issued  out,  returnable  on  the  fourth  Monday  in  March  1820, 
and  on  which  execution  the  marshal  made  the  following  return — "  no  prop- 
erty found  to  levy  this  execution  upon," 

To  this  replication,  the  defendants  demurred,  and  the  plaintiffs  joined  in 
demurrer.  The  court,  overruling  the  demurrer,  both  to  the  scire  facias  and 
to  the  replication,  rendered  judgment  in  favor  of  the  plaintiffs  against  all 
the  defendants.  This  judgment  is  brought  before  this  court  by  writ  of 
error. 

Although  the  scire  facias  is  entirely  informal,  the  court  is  not  satisfied, 
^       -   that  the  demurrer  to  it  ought  to  be  sustained,  and  *will,  therefore, 
-*  proceed  to  inquire,  whether  the  judgment  be  erroneous  on  other 
grounds. 

A  joint  judgment  has  been  rendered  against  those  defendants  who  were 
not  found,  and  against  those  who  appeared  and  pleaded.  The  law  of  Vir- 
ginia, as  it  stood  when  jurisdiction  over  this  district  was  vested  in  congress, 
is  the  law  of  the  courts  of  Alexandria.  In  the  Revised  Code  of  Virginia, 
vol.  1,  p.  600,  §  66,  it  is  enacted,  that  "on  writs  of  scire  facias  for  the 
revival  of  judgments,  no  judgment  shall  be  rendered  on  the  return  of  two 
nihilSy  unless  the  defendant  resides  in  the  county,  or  unless  he  be  absent 
from  the  commonwealth,  and  have  no  known  attorney  therein.  But  such 
scire  facias  may  be  directed  to  the  sheriff  of  any  county  in  the  common- 
wealth wherein  the  defendant  or  his  attorney  shall  reside  or  be  found,  which 
being  returned  served,  the  court  may  proceed  to  judgment  thereupon,  as  if 
the  defendant  had  resided  in  the  county."  It  does  not  appear,  that  the 
defendants  did  not  reside  in  the  county,  nor  does  it  appear,  that  they  were 
absent  from  the  district.  But  there  is  great  difficulty  in  applying  this  act 
to  writ  of  scire  facias  issued  in  the  county  of  Alexandria. 

Without  deciding  whether  the  office-judgment  against  the  defendants, 
not  served  with  process,  be  legal  or  otherwise ;  the  court  will  proceed  to 
consider  the  demurrer  to  the  plea  of  the  act  of  limitations.  In  the  first 
volume  of  the  Revised  Code,  p.  389,  it  is  enacted,  that  "judgments  in  any 
court  of  record  within  this  commonwealth,  where  execution  hath  not  issued, 
may  be  revived  by  scire  facias,  or  an  action  of  debt  brought  thereon,  within 
ten  years  next  after  the  date  of  such  judgment,  and  not  after."  We  are  not 
informed,  that  any  decision  applicable  to  the  question  arising  in  this  case, 
has  ever  been  made  in  the  courts  of  the  state.  We  must,  therefore,  construe 
the  statute,  without  the  aid  such  decision  would  afford  us.  It  certainly  does 
not  apply  to  any  judgment  on  which  an  execution  has  issued  ;  and  if  the 
proceedings  which  have  taken  place  on  the  judgment  obtained  against 
George  Deneale,  in  December  1817,  be  equivalent  to  an  execution,  the  de- 
murrer to  the  replication  was  rightly  overruled. 

♦*i^il  Those  proceedings  are  a  scire  facias  against  his  executrix,  *and 
■*  an  execution  on  the  judgment  rendered  against  her  on  that  scire 
facias.  The  writ  of  scire  facias  is  no  more  an  execution  than  an  action 
of  debt  would  have  been  ;  and  the  execution,  which  was  issued  on  the  judg- 
ment against  the  exeoutriz,  is  not  an  execution  on  the  judgment  against 
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George  Dcneale.  It  is  understood  to  be  settled  in  Yirginia,  that  no  judg- 
ment against  the  executors  can  bind  the  heirs,  nor  in  any  manner  affect 
them.     It  could  not  be  given  in  evidence  against  them. 

If  the  defence  set  up  by  the  defendants  in  the  district  court  had  rested 
on  the  presumption  of  payment,  the  scire  facias  against  the  executor  would 
undoubtedly  have  accounted  for  the  delay,  and  have  rebutted  that  presump- 
tion ;  but  the  statute  creates  a  positive  bar  to  proceeding  on  any  judgment 
on  which  execution  has  not  issued,  unless  the  plaintiff  brings  himself  within 
one  of  the  exceptions  of  the  act.  Proceedings  against  the  personal  repre- 
sentative is  not  one  of  those  exceptions.  We  are,  therefore,  of  opinion,  that 
the  demurrer  to  the  replication  ought  to  have  been  sustained,  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded  to  the  circuit  court  for  the 
county  of  Alexandria,  with  directions  to  enter  judgment  on  the  demurrer 
to  the  replication  of  the  plaintiffs,  in  favor  of  the  defendants. 

This  cause  came  on  to  bo  heard,  on  the  transcript  of  the  record  of  the 
United  States  court  for  the  district  of  Columbia,  sitting  in  the  county  of 
Alexandria,  and  was  argued  by  counsel :  On  consideration  whereof,  this 
court  is  of  opinion,  that  there  is  error  in  the  judgment  rendered  by  the  said 
court,  in  this,  that  the  demurrer  filed  by  the  defendants  in  that  court  to  the 
replication  of  the  plaintiffs,  filed  to  the  plea  of  the  statute  of  limitations, 
pleaded  by  the  said  defendants,  was  overruled,  whereas,  it  ought  to  have 
been  sustained.  It  is,  therefore,  considered  by  this  court,  that  the  said  judg- 
ment be  reversed  and  annulled,  and  the  cause  remanded  to  the  said  court  of 
the  United  States  for  the  district  of  Columbia,  in  the  county  of  Alexandria, 
with  drections  to  enter  judgment  on  the  said  demurrer  to  the  replication  of 
the  plaintiffs,  in  favor  of  the  defendants  in  that  court. 


^Thomas  Boon's  Heirs,  Complainants,  v.  Williak  Chilbs  et  al.j    [^532 

Defendants. 

Partus  in  chancery, 

T.  Boon,  a  citizen  and  resident  of  Pennsylvania,  filed  a  bill  in  the  circuit  court  of  Kentucky, 
against  W.  Chiles  and  others,  praying  that  the  defendant  and  such  others  of  the  defendants  as 
might  hold  the  legal  title  to  certain  lands,  might  bo  decreed  to  convey  them  to  him,  and  for  gen- 
eral relief. 

The  bill  stated,  that  Reuben  Searcy,  being  entitled  to  one  moiety  of  a  settlement  and  preemption 
right  of  1400  acres  uf  land,  located  in  Licking,  sold  the  same  to  William  Hay,  in  September 
1781,  and  executed  a  bond  for  a  conveyance ;  in  December  following,  Hay  assigned  this  bond 
to  George  Boon,  who,  in  April  1783,  assigned  it  to  the  plaintiff ;  Hay,  while  he  held  the  bond, ob- 
tained an  assignment  of  the  plat  and  certificate  of  survey,  which  he  caused  to  be  registered  ; 
and  the  patent  was  issued  in  his  name,  in  1786  ;  in  1802,  the  plamtiff  made  a  conditional  sale 
of  this  land  to  Hcxekiah  Boon,  but  the  conditions  were  not  complied  with,  and  the  contract  was 
considered  by  both  parties  as  a  nullity ;  yet,  a  certain  William  Chiles,  and  the  said  Hezelciah 
Boon  and  George  Boon,  fraudulently  uniting  the  plaintiff's  name  with  their  own,  without  his 
consent  or  knowledge,  filed  a  bill  in  chancery,  praying  that  the  heirs  of  Hay  might  be  decreed 
to  convey  the  legal  title  to  the  said  William  Chiles,  who  claimed  the  right  of  Searcy,  through 
the  plaintiff,  under  his  pretended  sale  to  Hezekiah  Boon ;  a  decree  was  obtamed,  under  which 
a  conveyance  was  made  to  Chiles,  by  a  commissioner  appointed  by  the  court ;  the  plaintiff 
averred  his  total  ignorance  of  these  transactions  at  the  time,  and  disavowed  them. 

While  this  suit  was  depending,  the  decree  of  the  BDurbon  court  was  reversed  in  the  court  of 
appeals  of  the  state,  and  the  cause  remanded  tQ  tU^^  court  for  further  proceedings.    The  o^ddl* 
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plaioant  died,  and  the  suit  was  reyived  in  the  name  of  his  heirs.  The  complainants  amended 
their  bill  showing  a  reversal  of  the  decree  of  Bourbon  court,  and  making  the  heirs  of  H<iy  de- 
fendants, and  pra3ring  a  conyeyanoe  from  them ;  their  amended  bill  was  in  the  record.  They 
also  filed  an  amended  bill,  making  the  heirs  of  George  Boon  parties,  and  statiug  that  his  heirs 
disclaimed  all  title  to  the  property;  one  of  them  answered  and  disclaimed  title.  It  is  not  stated, 
whether  procera  was,  or  was  not  executed  on  the  other  heirs  of  George  Boon.  The  defendant, 
William  Chiles,  in  his  answer  stated,  that  there  were  other  heirs  of  May  than  thoiie  mentioned 
in  the  bill  and  made  defendants,  who  are  not  residents  of  Kentucky. 

The  circuit  court  of  Kentucky  were  divided  in  opinion  on  two  questions  which  were  certified  to 
this  court  as  follows.  1st  This  court  being  then  divided,  and  the  judges  opposed  in  opinion 
as  to  the  jurisdiction  over  the  case,  and  unable,  therefore,  to  render  a  decree  on  the  merits,  they 
resolve  they  adjourn  that  question  to  the  supreme  court :  to  wit,  under  all  the  circumstanc-s 

*ftS^1      Appearing  as  above,  can  this  court  entertain  cognisance  of  the  case?  *2d.  The  judges 

^      were  also  opposed  in  opinion  on  the  point,  whether  the  complainants  were  entitled  co 

a  decree,  in  the  absence  of  any  proof  that  the  persons  made  defendants  in  the  amended  bill  as 

heirs  of  George  Boon,  were,  in  fact,  his  heirs  ?     Both  of  which  points  occurred,  and  became 

material  in  this  case. 

The  question  between  the  plaintiflTs,  and  the  defendant  William  Chiles,  is  within  the  jurisdiction 
of  the  circuit  court  for  the  district  of  Kentucky,  and  may  be  decided  by  that  court,  though 
Hay*s  heirs  were  not  parties  to  the  suit ;  that  they  were  made  parties,  cannot  oust  the  jurisdic- 
tion as  b<>tween  those  who  are  properly  before  the  court. 

It  is  not  intended  to  say,  that  where  there  are  several  heirs,  some  out  of  the  jurisdiction  of  the 
court,  a  decree  may  not  be  made  for  a  conveyance  of  their  own  shares,  from  those  on  whom 
process  has  been  served ;  but  it  is  not  thought  nccessai-y  to  decide  that  question  in  this  case 
•8  it  18  stated. 

The  principles  settled  in  the  answer  to  the  first  question,  decide  the  second.  George  Boon's  heira 
«re  not  necessary  defendants ;  they  can  have  no  interest  in  the  contest,  nor  is  any  decree  asked 
against  them.  If  they  are  made  defendants,  and  the  answer  Mmits  that  they  are  heirs,  as  it 
admitted  by  the  defendant  who  has  answered,  no  further  proof  can  be  required  ;  if  they  do  not 
answer,  and  the  process  is  executed,  so  that  the  bill  is  taken  for  confessed,  no  further  proof  is 
necessary ;  if  the  process  be  not  executed  they  are  not  before  the  court. 

Cebtificats  of  Division  from  the  Circuit  Court  of  Kentucky.  The  case 
was  submitted  to  the  court  upon  printed  arguments,  prepared  by  the  coun- 
sel for  the  complainants  and  the  defendants  in  the  circuit  court. 

Hoggin^  for  the  complainants  ;  Wickliffe  and  Depeu,  for  the  defendants. 

Mabshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — In  this  cause,  the 
judges  of  the  court  for  the  seventh  circuit  and  district  of  Kentucky,  were 
divided  in  opinion  on  two  questions,  which  were  ordered  to  be  certified  to 
this  court  in  the  following  manner.  Ist.  This  court  being  then  divided,  and 
the  judges  opposed  in  opinion  as  to  the  jurisdiction  over  the  case,  and  unable, 
therefore,  to  render  a  decree  on  the  merits,  they  resolve  to  adjourn  that 
question  to  the  supreme  court :  to  wit,  under  all  the  circumstances,  appear- 
ing  as  above,  can  this  court  entertain  cognisance  of  the  case  ?  2d.  The 
^  ,  judges  were  also  opposed  in  opinion  on  the  point,  *whether  the  com- 
^  plainants  were  entitled  to  a  decree,  in  the  absence  of  any  proof  that 
the  persons  made  defendants  in  the  ameded  bill,  as  heirs  of  George  Boon, 
were,  in  fact,  his  heirs  ?  both  of  which  points  occurred,  and  became  material 
in  this  case. 

1.  The  first  question  adjourned  to  this  court  is,  "  under  all  the  circum- 
stances appearing  as  above,  can  this  court  (the  circuit  court  for  the  district 
of  Kentucky)  entertain  cognisance  of  the  case  ?  The  circumstances  mentioned 
above  are,  that  Thomas  Boon,  a  citizen  and  resident  of  Pennsylvania,  filed 
a  bill  in  that  court,  in  January  1823,  against  William  Chiles  and  others, 
citizens  and  residents  iu  Kentucky,  praying  that  the  defendant,  Chiles^  or 
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such  other  of  the  defendants  as  may  hold  the  legal  title,  may  be  decreed  to 
convey  to  him  certain  lands  in  the  bill  mentioned,  and  for  general  relief. 
The  bill  states,  that  Beaben  Searcy,  being  entitled  to  one  moiety  of  a  settle- 
ment and  pre-emption  right  of  1400  acres  of  land,  located  in  Licking,  sold 
the  same  to  William  Hay,  in  September  1'781,  and  executed  a  bond  for  a  con- 
veyance. In  December  following,  Hay  assigned  this  bond  to  George  Boon, 
who,  in  April  1783,  assigned  it  to  the  plaintiff.  Hay,  while  he  held  the 
bond,  obtained  an  assignment  of  the  plat  and  certificate  of  survey,  which 
he  caused  to  be  registered  ;  and  the  patent  was  issued  in  his  name,  in  1785. 
The  bill  states,  that  in  1802,  the  plaintiff  made  a  conditional  sale  of  this  land 
to  Hezekiah  Boon,  but  the  conditions  were  not  complied  with,  and  the  con- 
tract was  considered  by  both  parties  as  a  nullity.  Yet,  a  'cei*tain  William 
Chiles,  and  the  said  Hezekiah  Boon  and  George  Boon,  fraudulently  uniting 
the  plaintiff's  name  with  their  own,  without  his  consent  or  knowledge,  filed 
a  bill  in  chancery,  praying  that  the  heirs  of  Hay  might  be  decreed  to  convey 
the  legal  title  to  the  said  William  Chiles,  who  claimed  the  right  of  Searcy, 
through  the  plaintiff,  under  his  pretended  sale  to  Hezekiah  Boon.  A  decree 
was  obtained,  under  which  a  conveyance  was  made  to  Chiles,  by  a  commis- 
sioner appointed  by  the  court.  The  plaintiff  avers  his  total  ignorance  of  these 
transactions  at  the  time,  and  disavows  them.  While  this  suit  was  depend- 
ing, the  decree  of  the  Bourbon  court  *was  reversed  in  the  court  of  put-^- 
appeals  of  the  state,  and  the  cause  remanded  to  that  court  for  further  I- 
proceedings.  The  complainant  died,  and  the  suit  was  revived  in  the  name 
of  his  heirs.  The  case  states,  that  the  complainants  amended  their  bill,  show- 
ing a  reversal  of  the  decree  of  Bourbon  court,  and  making  the  heirs  of  Hay 
defendants,  and  praying  a  conveyance  from  them.  Their  amended  bill  is 
not  in  the  record.  They  also  filed  an  amended  bill,  making  the  heirs  of 
George  Boon  parties,  and  stating  that  his  heirs  disclaimed  all  title  to  the 
property.  One  of  them  answered  and  disclaimed  title.  It  is  not  stated, 
whether  process  was,  or  was  not,  executed  on  the  other  heirs  of  George  Boon. 
The  defendant,  William  Chiles,  in  his  answer,  states,  that  there  were  other 
heirs  of  Hay  than  those  mentioned  in  the  bill  and  made  defendants,  who  are 
not  residents  of  Kentucky.  Upon  this  statement,  the  court  is  required  to 
say,  whether  the  circuit  court  for  the  district  of  Kentucky  can  take  cog- 
nisance of  the  case  ? 

No  controversy  exists  between  the  plaintiffs  and  William  Chiles,  respect- 
ing the  title  of  Searcy,  or  his  conveyance  to  Hay,  or  that  of  Hay  to  George 
Boon,  or  the  conveyance  of  George  Boon  to  Thomas  Boon.  Both  claim 
under  three  several  conveyances ;  both  admit  and  assert  their  validity. 
Chiles  contends,  that  Thomas  Boon  sold  this  equitable  title  to  Hezekiah 
Boon,  under  whom  he  claims,  which  sale  the  plaintiffs  deny.  This,  then,  is 
the  single  point  in  issue  between  the  parties.  If  the  case  is  in  such  a  situa- 
tion as  to  enable  the  circuit  court  to  take  cognisance  of  this  question^  it  has 
jurisdiction. 

The  bill  states  a  contract  between  Thomas  and  Hezekiah  Boon,  for  the  sale 
of  the  property,  which  contract,  it  charges,  became  void  by  consent  of  par- 
lies ;  and  that  Chiles  purchased  from  Hezekiah  Boon,  with  full  knowledge 
that  it  was  void,  and  that  the  equitable  title  still  remained  in  Thomas  Boon. 
That,  with  this  knowledge,  he  fraudulently  filed  a  bill,  in  the  name  of  him- 
Belf  and  of  the  said  Thomas,  who  was  totally  ignorant  of  the  transaction, 
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praying  that  the  heirs  of  Hay  might  be  decreed  to  convey  to  him.     This 
decree  was  obtained,  but  has  been  since  reversed. 

^  ^1  It  is  clear,  that  the  heirs  of  Hay  can  have  no  interest  in  this  *con- 
-*  test  between  the  heirs  of  Thomas  Boon  and  William  Chiles,  and  need 
not  be  made  parties,  but  for  the  purpose  of  obtaining  a  conveyance  of  the 
legal  title,  if  it  still  remains  in  them.  The  court  may  very  properly  decree 
as  between  Boon's  heirs  and  Chiles,  although  the  heirs  of  Hay  should  not  be 
parties.  Chiles  is  in  possession  of  a  contract  for  the  sale  of  Boon's  equitable 
title,  which  Boon  alleged  to  be  totally  invalid,  and  to  have  been  fraudulently 
acquired.  His  heirs  now  allege  it.  Chiles  maintains  that  the  sale  from  Thomas 
to  Hezckiah  Boon  was  absolute  and  bond  fide  ;  and  that  the  whole  equitable 
interest  of  Thonias  Boon  is  legally  and  justly  vested  in  him.  The  heirs  of 
Thomas  Boon  may  certainly  come  into  a  court  of  equity,  and  ask  its  decree  to 
compel  William  Chiles,  to  surrender  this  contract,  if  it  has  indeed  become  a 
nullity,  or  to  enjoin  him  perpetually  from  the  use  of  it,  or  to  convey  any  legal 
title  he  may  have  acquired  under  color  of  it,  to  those  who  possess  the  real  equit- 
able right.  Should  the  court  be  unable  to  decree  against  Hay's  heirs,  it  may 
decree  as  between  Boon's  heirs  and  William  Chiles,  so  far  as  respects  the  title 
of  Chiles  under  Boon  ;  if  the  bill  be  so  framed  as  to  enable  the  court  to  grant 
that  relief. 

The  original  bill,  as  has  already  been  shown,  charges  that  Chiles  pur- 
chased from  Hezekiah  Boon,  knowing  that  he  had  no  equitable  right,  and 
fraudulently  prosecuted  that  right  in  the  name  of  Thomas  Boon,  without 
his  consent  or  knowledge.  It  prays  for  a  conveyance  of  the  legal  title  from 
those  who  may  possess  it,  and  also  prays  for  general  relief.  This  last  prayer 
entitles  the  plaintiffs  to  any  relief  which  may  be  granted  under  his  bill,  and 
which  is  not  inconsistent  with  the  specific  rt^lief  for  which  he  asks.  It  must 
be  admitted,  that  had  the  bill  prayed  specifically  for  a  surrender  of  the  con- 
tract under  which  Chiles  claimed,  the  court  might  have  decreed  it,  had  the 
testimony  justified  such  a  decree  ;  and  it  will  be  conceded,  that  this  relief  is 
not  inconsistent  with  that  for  which  the  bill  particularly  prays. 

We  think,  therefore,  that  the  question  between  the  plaintiffs,  and  the 
defendant  William  Chiles,  is  within  the  jurisdiction  of  the  circuit  court  for 
the  district  of  Kentucky,  and  may  be  decided  by  that  court,  though  Hay's 
^  ,  heirs  were  not  parties  to  *the  suit.  That  they  were  made  parties,  can- 
-l  not  oust  the  jurisdiction  as  between  those  who  are  properly  before  the 
court. 

It  is  not  intended  to  say,  that  where  there  are  several  heirs,  some  out 
of  the  jurisdiction  of  the  court,  a  decree  may  not  be  made  for  conveyance 
of  their  own  shares,  from  those  on  whom  process  had  been  served :  but  it 
is  not  thought  necessary  to  decide  that  question  in  this  case  as  it  is 
stated. 

The  principles  settled  in  the  answer  to  the  first  question  decide  the 
second.  George  Boon's  heirs  are  not  necessarily  defendants.  They  can 
have  no  interest  in  the  contest,  nor  is  any  decree  asked  against  them.  If 
they  are  made  defendants,  and  the  answer  admits  that  they  are  heirs,  as  is 
admitted  by  the  defendant  who  has  answered,  no  further  proof  can  be 
required.  If  they  do  not  answer,  and  the  process  is  executed,  so  that  the 
bill  is  taken  for  confessed,  no  further  proof  is  necessary.     If  the  process  be 

838 


1834]  OF  THE  UNITED  STATES.  537 

The  Virgin. 

not  ezecatedy  they  are  not  before  the  court.  We  do  not  perceive  that  in 
this  case,  as  stated,  any  proof  respecting  the  heirs  of  George  Boon  ought  to 
be  required.     The  court  directs  the  following  certificate. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Kentucky,  and  on 
the  questions  and  points  on  which  the  judges  of  the  said  court  were  opposed 
in  opinion,  and  which  was  certified  to  this  court  for  its  opinion,  agreeable 
to  the  act  of  congress  in  such  case  made  and  provided,  and  was  argued  by 
counsel :  On  consideration  whereof,  this  court  is  of  opinion,  1.  That  under 
the  circumstauces  stated  in  the  certificate  of  the  judges,  the  said  circuit 
court  could  entertain  cognisance  of  the  case.  2.  That  the  want  of  proof 
that  the  persons  made  defendants  in  the  amended  bill  as  the  heirs  of  George 
Boon,  were  in  fact  his  heirs,  is  no  obstruction  to  a  decree  on  the  merits  of 
the  cause.  All  of  which  is  hereby  ordered  and  adjudged  to  be  certified  to 
the  said  circuit  court,  under  the  seal  of  this  court. 


*The  Ship  Virgin,  and  Gbaj*  and  Dblplat,  her  owners,  Appel-    [*538 

lants,  V.  Adah  Vyfhius,  Junior,  Appellee. 

Adah  Vyphiub,  Junior,  Appellant,  v.  The  Ship  Virgin,  and  Graf  and 

Dblplat,  her  ownere,  Appellees 

Bottomry. — Seamen! s  wages. 

On  an  appeal  from  the  decree  of  the  circuit  court  of  Haryland,  on  a  libel  on  a  bottomry  bond 
originally  filed  in  the  district  court,  it  appeared,  that  commiasioncrs  appointed  by  the  circuit 
court  had  reported,  that  a  certain  sum,  being  a  part  of  the  amount  of  the  bond,  was  absolutely 
necessary  for  the  ship,  as  expenses  and  repairs  in  the  common  course  of  her  employment ;  no 
exception  was  taken  to  this  report  by  either  party,  in  the  circuit  court,  and  it  was  accordingly  con- 
firmed by  that  court.  The  report  is  not  open  for  revision  in  this  court,  there  being  nothing  on 
its  face  impeaching  its  correctness. 

It  is  no  objection  to  a  bottomry  bond,  that  it  was  taken  for  a  larger  amount  than  that  which  could 
be  properly  the  subject  of  sijch  a  loan ;  for  a  bottomry  bond  may  be  good  in  part,  and  bad  in 
part ;  and  it  will  be  upheld  by  courts  of  admiralty,  via  a  lien,  to  the  extent  to  which  it  is  valid, 
as  such  courts,  in  the  exercise  of  their  jurisdiction,  are  not  governed  by  the  strict  rules  of  the 
common  law,  but  act  upon  enlarged  principles  of  equity. 

It  is  notorious,  that  in  foreign  countries,  supplies  and  advances  for  repairs  and  necessary  expen- 
ditures of  the  ship,  constitute,  by  the  general  maritime  law,  a  valid  lien  on  the  ship  ;  a  lien 
which  might  be  enforced  in  rem^  in  our  courts  of  admiralty,  even  if  the  bottomry  bond  were, 
as  it  certainly  is  not,  void  in  ioio. 

An  objection  was  taken  to  the  bond,  that  the  supplies  and  advances  might  have  been  obtained 
on  the  personal  credit  of  the  owners  of  the  ship,  without  an  hypothecation :  JTeld^  that  the 
necessity  of  the  supplies  and  advances  being  once  made  out,  it  is  incumbent  upon  the  owners, 
who  assert  that  they  could  have  been  obtained  upon  their  personal  credit,  to  establish  that  fact, 
by  competent  proofs  ;  unless  it  is  apparent  from  the  circumstances  of  the  case. 

It  was  objected,  that  the  supplies  and  repairs  were,  in  the  first  instance,  made  on  the  personal 
credit  of  the  master  of  the  ship,  and  therefore,  could  not  be  afterwards  made  a  lien  on  the  ship: 
ffeld^  that  the  lender  on  the  bottomry  bond  might  well  tru^t  the  credit  of  the  master,  a.<i  auxil- 
iary to  his  security  ;  and  the  feet  that  the  master  ordered  the  supplies  and  rcpaini,  before  the 
bottomry  was  given,  can  have  no  legal  effect  to  defeat  the  security,  if  they  were  ordered  by  the 
master,  npon  the  faith,  and  with  the  intention  that  a  bottomry  bond  should  be  ultimately  given 
to  aecnre  the  payment  of  them.    In  cases  of  this  sort,  the  bottomry  bond  is,  in  practice,  ordin- 
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aril.v  given  after  tt»e  whole  supplies  and  repairs  have  been  furnished ;  for  the  plain  reason,  that 
the  advances  required  can  rarely  be  ascertaiDed  with  exactness  until  that  period.* 

•ff^Ql  ^^  ^^^  objected,  that  the  advances  were  for  a  voyage  not  authorized  by  the  *owner8 ;  that 
-*  the  origiual  orders  were  for  the  master  to  get  u  freight  for  Baltimore  or  New  York,  and 
if  he  could  not,  then  to  proceed  to  New  Orleans ;  whereas,  the  master  broke  up  his  voyage, 
and,  without  any  freight,  returned  to  Baltimore.  It  maybe  admitted,  that  if  a  bottomry  lender, 
m  fraud  of  the  owncrti,  and  by  connivance  with  the  master,  for  iuproper  purposes,  advances  his 
money  on  a  new  voyage,  not  authoriz/od  by  the  instructions  of  the  owner,  his  bottomry  bond 
may  be  set  aside  as  invalid ;  but  there  is  no  pretence  to  say,  that  if  the  master  does  deviate 
from  his  instructions,  without  any  participation  or  co-operation  or  fraudulent  intent  of  the  bot- 
tomry lender,  the  latter  is  to  lose  bis  security  for  his  advances,  bondJid$  made  for  the  relief  of 
the  ship^s  necessities. 

Seamen  have  a  lien,  prior  to  that  of  the  holder  of  a  bottomry  bond,  for  their  wages;  but  the 
owners  are  also  personally  liable  for  such  vages  ;  and  if  the  bottomry  holder  is  compelled  to 
discharge  that  lien,  he  has  a  resulting  right  to  compensation  over  against  the  owners  ;  in  the 
same  manner  as  he  would  have,  if  they  had  previously  mortgaged  the  ship. 

Graf,  one  of  the  owners,  had  the  ship  delivered  up  to  him  upon  an  appraisement,  at  the  value  of 
$1800,  and  he  gave  a  stipulation,  according  to  the  course  of  admiralty  proceedings,  to  refund 
that  value,  together  with  daroages,  interest  and  costs,  to  the  court.  Qo  is  not  of  liberty  now  to 
insist,  that  the  ship  is  of  less  than  that  value  in  his  hands,  or  that  he  has  discharged  other  liens, 
diminishing  the  value  for  which  the  owners  were  personally  liable,  in  aolido^  in  the  first  instance. 

To  the  extent,  then,  of  the  appraised  value  of  the  ship,  delivered  upon  the  stipulation,  the  owners 
are  clearly  liable  ;  for  she  was  pledged  for  the  redemption  of  the  debt,  and  they  cannot  take 
the  fund,  except  cum  onere ;  but  beyond  thii*,  there  is  no  personal  obligation  upon  the  owners. 

In  this  case,  the  value  of  the  ship,  the  only  fund  out  of  which  payment  can  be  made,  fell  far 
short  of  a  full  payment  of  the  amount  due  upon  the  bottomry  bond.  But  this  is  the  misfor- 
tune of  the  lender,  and  not  the  fault  of  the  owners ;  they  are  not  to  be  made  personally  respon- 
sible for  the  act  of  the  roaster,  because  the  fund  has  turned  out  to  be  inadequate ;  since, 
by  our  law,  he  had  no  authority,  by  a  bottomry  bond,  to  pledge  the  ship  and  also  the  personal 
responsibility  of  the  owners.  The  consequence  is,  that  the  loss,  tdira  the  amount  of  the  fund 
pledged,  must  be  borne  by  the  libellant. 

Appeals  from  the  Circuit  Court  of  Maryland.  The  ship  Virgin  Bailed, 
in  August  1822,  from  Baltimore  to  Amsterdam,  where  she  arrived  on  the 
12th  of  October  of  that  year,  under  command  of  John  Cunnyngham.  By 
the  plan  of  the  voyage,  she  was  to  return  from  Amsterdam  to  Baltimore,  if 
she  could  procure  a  freight ;  otherwise,  she  was  positively  directed  to  pro- 
ceed to  New  Orleans.  She  was  owned,  when  she  sailed,  by  John  C.  Delplat, 
who,  during  her  passage  to  Amsterdam,  became  insolvent,  and  on  the  4th  of 
September,  sold  one-third  of  her  to  Frederick  C.  Graf. 
^  ^  *The  vessel,  on  her  way  to  Amsterdam,  encountered  severe 
J  weather,  and  arrived  there  in  want  of  sails  and  a  cable,  and  of 
various  repairs.  At  her  departure  from  Baltimore,  her  owner  directed,  that 
at  Amsterdam,  as  the  most  economical  place  for  the  supply,  she  should  be 
furnished  with  a  mainsail  and  topsail,  and  cable,  of  which  it  was  foreseen  she 
would  then  be  in  urgent  need.  The  vessel  had  a  cargo,  of  which,  except 
twenty  hogsheads  of  tobacco,  all  belonged  to  Delplat ;  and  all  of  the  cargo 
was  consigned  to  N.  &  I.  <&  R.  Vanstaphorst,  at  Amsterdam,  to  whom 


>  A  lender  on  bottomry  will  be  protected,  in  actual  necessity ;  an  anticipated  want  of  funds 

case  there  was  an  apparent  necessity  for  his  is  not  enough.    The  Texas,  Crabbe  286.     In  an 

advances.     The   Fortitude,  8   Sumn.  228.    But  action  on  the  bond,  the  court  will  not  go  into 

he  is  bound  to  ascertain,  that  the  money  is  nee-  the  question  of  the  reasonableness  of  the  char- 

essary  for  the  particular  voyage,  as  well  as  that  ges  for  repairs,  if  they  were  made  in  good  faith, 

the  master  has  no  other  resources  on  hand.  The  The  Yuba,  4  Bl.  0.  C.  862. 
Boston,  1   Bl.  &  H.  809.    There  must  be  an 
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Delplat  also  consigned  the  vessel.  The  twenty  hogsheads  of  tohacco 
belonged  to  Frederick  C.  Graf.  Agreeable  to  these  consignments,  the 
master,  on  arrival  at  Amsterdam,  delivered  to  the  Vanstaphorsts  the  cargo, 
and  committed  to  them  all  the  concerns  of  the  vessel ;  in  consequence  of 
which,  they  collected  and  held  in  their  hands  all  the  freight  that  was 
actually  payable  upon  any  portion  of  the  cargo,  and  all  the  proceeds  of  the 
tobacco  belonging  to  Mr.  Graf. 

The  master,  desiring  to  refit  the  vessel,  and  afford  her  all  the  necessaries 
for  her  return- voyage,  applied  to  the  Vanstaphorsts  for  the  requisite  means, 
and  ultimately  even  offered  them  a  bottomry  of  the  ship  for  the  funds. 
After  much  delay,  they  refused  all  advances — intelligence  of  the  failure  of 
Delplat,  asserted  by  them  to  be  largely  their  debtor,  having  meanwhile 
reached  them.  To  provide  for  the  event  of  this  refusal,  the  master  set  on 
foot  a  negotiation,  through  brokers,  for  raising  the  means  by  bottomry  ;  and 
the  application  to  the  Vanstaphorsts,  and  this  provisional  negotiation,  were 
pending  for  about  three  weeks — the  master  knowiiig  no  friends  of  the 
owner,  except  the  Vanstaphorats,  to  v/hom  he  could  apply  for  the  aid. 
During  this  period,  the  master  contracted,  on  his  own  responsibility,  for 
various  supplies,  which  he  designates  in  his  evidence,  as  all  those  that  were 
furnished  before  the  1st  of  November.  The  payment  for  these  and  for  the 
other  necessaries  of  the  ship,  was  made  out  of  the  moneys  received  from  the 
appellee  Vyfhius.  On  the  12th  of  November,  after  the  Vanstaphorsts  had 
finally  declined  making  the  advances,  the  master  contracted  with  Vyfhius 
for  the  loan  upon  bottomry, of  8000  guilders,  at  an  interest  of  ten  per  cent.; 
all  which,  ho  showed,  was  appropriated  for  the  indispensable  uses  of  the 
ship. 

*About  the  3d  of  November,  the  master  received  from  Mr.  Graf  r^^  .^ 
a  letter,  dated  in  September  1822,  announcing  his  purchase  of  one-  ^ 
third  of  the  Virgin,  and  referring  to  a  certificate  of  his  purchase,  as  inclosed 
in  the  letter  ;  which  in  fact  appeared  not  to  have  been  inclosed.  About  the 
same  time,  by  another  letter  from  Mr.  Graf,  and  perhaps  also  from  other 
quarters,  information  was  given  to  the  master  of  Mr.  Delplat's  failure  ;  and, 
in  consequence,  the  masier,  on  consultation,  determined  that  it  was  1  is  duty 
to  proceed  with  the  vessel  home  to  Bakimore,  and  not  to  dispatch  her  to 
New  Orleans.  After  undergoing  repairs,  and  receiving  all  her  supplies  paid 
for  by  the  appellee  Vyfhius,  the  Virgin  sailed  from  Amsterdam  to  Balti- 
more, and  arrived  there  in  March  1823. 

The  owners  refusing  to  pay  the  appellee  his  advances,  the  libel  in  this 
cause  was  filed,  which  prayed  citation  against  the  ownera  by  name,  as  well 
as  the  master,  and  condemnation  of  the  vessel  for  paying  the  loan,  and  also 
further  relief  such  as  the  court  might  deem  adequate  and  just.  The  owners, 
Delplat  and  Graf,  appeared  and  answered  ;  their  answers  called  into  ques- 
tion the  fact  and  the  necessity  of  expenses  at  Amsterdam,  insisting  too,  that 
the  Vanstaphorsts  had  property  enough  of  the  owners,  and  which  should 
have  been  applied  for  the  wants  of  the  ship,  and  charging  that  the  bottomry 
was  really  taken  by  the  Vanstaphorsts,  though  colorably  in  Vyfhius'  name, 
and  maintaining,  finally,  that  all  requisite  funds  could  have  been  raised  on 
the  credit  of  the  owners,  or  of  the  master. 

A  commisF.ion  for  evidence  was  sent  to  Holland,  the  chief  object  of 
which  was  to  prove  the  Vanstaphorsts  to  be  really  the  owners  of  the  hot* 
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tomry.  The  circuit  court  detennined  that  the  bottomry  was  invalid,  bat 
that  the  owners  were  personally  liable  for  all  the  necessary  supplies  fur- 
nished by  the  means  of  Vyfhius  for  the  vessel,  and  that,  to  that  extent,  be 
was  entitled  in  this  cause,  to  recover  against  them.  The  cause  was  then 
referred  to  the  clerk  of  the  court  to  ascertain,  calling  to  his  aid  two  mer- 
chants, the  amount  of  the  necessary  supplies  referred  to.  The  clerk  and  his 
assistants  reported  their  ascertainment ;  exceptions  by  Delplat  and  Graf 
were  filed  to  it ;  the  case  was  remanded  to  the  clerk,  who  called  two  other 
merchants  to  co-operate  with  him,  and  they  reported  their  statement  of  the 
^  ,  *nece8sary  expenses,  which  the  court  confirmed.  Thereupon,  the  court 
J  passed  its  final  decree,  awarding  payment  to  Vyfhius,  by  Delplat  and 
Graf,  of  the  sum  of  $2900,  with  interest  from  the  26th  of  November  1830, 
the  date  of  the  decree  ;  the  principal  of  the  ascertained  expenses  being 
$2000.     Both  parties  appealed  to  this  court. 

The  case  was  argued  by  Steuarty  for  the  owners  of  the  ship  Virgin  ;  and 
by  Mayer^  for  Mr.  Vyfhius. 

For  the  owners  of  the  Virgin,  it  was  contended,  that  the  decree  of  the 
circuit  court  which  made  them  personally  liable  for  the  claim  of  the  libel- 
lant  Vyfhius,  was  erroneous  : 

1.  Where  it  is  attempted  to  pursue  the  owner  of  a  ship  personally,  for 
advances  which  he  may  be  made  personally  liable,  the  proper  remedy  (in 
the  admiralty  court)  is  by  libel  in  personam^  or  at  all  events,  the  personal 
liability  must  be  distinctly  averred  and  charged  in  the  libel. 

2.  When  the  proceeding  is  altogether  in  rem  (for  example,  against  a 
ship  on  a  bottomry  bond),  it  presents  no  question  but  the  validity  of  the 
hypothecation.  The  court  is  restricted  to  that  question,  and  cannot  decree 
in  personam. 

3.  The  circuit  court,  acting  in  its  appellate  character,  could  do  no  more 
than  the  district  court,  that  is  to  say,  affirm  or  reverse  the  decree  of  the 
district  court  (which  simply  held  the  bottomry  good,  on  a  libel  exclusively 
in  rem)  ;  and  having  by  its  interlocutory  order  of  1828,  pronounced  the 
bottomry  invalid,  and  thereby  reversed  the  decree  of  the  inferior  court,  it 
had  no  right  to  go  further  and  decree  in  personam,  against  the  owners. 

4.  Although  owners,  when  pursued  personally  in  an  admiralty  court, 
may  be  held  personally  liable  for  advances  for  the  necessary  repairs  and 
supplies  of  their  ships,  expressly  made  on  the  personal  credit  of  the  owners, 
or  where  it  is  fairly  inferred  that  the  personal  credit  is  looked  to  ;  yet  when 
it  appears  the  personal  credit  of  the  owners  was  not  looked  to,  they  cannot 
be  held  personally  liable. 

4e. .  1         5.  There  is  no  evidence,  that  the  advances  were  made  on  the 
^  ^credit  of  Delplat  and  Graf  or  either  of  them,  but  the  contrary  is 
alleged  by  libellant  himself,  and  appears  in  all  the  proofs. 

6.  Some  of  the  supplies  for  which  the  advances  are  alleged  to  have  been 
made,  were  not  necessary,  and  have  been  improperly  charged  and  allowed,  < 

as  appears  in  the  report  and  exceptions. 

V.  Part-owners  of  a  ship  are  not  liable  beyond  the  extent  of  their 
respective  interests,  and  the  decree  is  erroneous  in  subjecting  Graf  to  more 
than  one-third,  and  Delplat  to  more  than  two-thirds,  in  which  proportions 
they  held  the  ship. 
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8.  Evidence  appears,  sufficient  to  warrant  the  belief  tbat  Yanstaphorsts 
were  the  real  lenders  of  the  money  advanced  to  the  master,  and  Yyf hius 
only  an  agent  of  theirs.  If  so,  they  (Vanstaphorsts)  cannot  recover  against 
the  owners  personally ;  because  they  had  sufficient  funds  in  the  freight, 
which  they  were  bound  to  apply  to  the  uses  of  the  ship. 

9.  Admitting  (which  is  not  proved),  that  the  Yanstaphorsts  had  a  right 
to  withhold  Delplat's  two-thirds  of  the  freight,  on  the  ground  of  his  indebt- 
edness to  them — they  had  no  right  to  withhold  from  Graf,  as  they  have 
done,  his  one-third  of  the  freight,  amounting  to  $1900,  and  they  cannot  now 
recover  from  him,  personally,  without  accounting  for  that  sum. 

10.  The  evidence  raises  a  strong  presumption  that  Yanstaphorsts  knew, 
and  also  that  Yyfhius  knew  (or  might  and  ought  to  have  known),  that  the 
voyage  to  Baltimore  was  in  direct  violation  of  the  orders  of  the  owners, 
without  any  necessity  for  such  violation  by  the  master  ;  and  if  so,  Yyfhius 
is  not  entitled  to  recover  against  the  owners,  whether  he  be  considered  the 
real  lender,  or  only  as  the  agent  of  Yanstaphorsts. 

1 1 .  All  the  evidence  in  the  case,  taken  together,  raises  a  strong  presump- 
tion, that  there  was  fraud  and  collusion  between  Yyfhius  and  Yanstaphorsts 
not  to  apply  the  freight  or  other  funds  of  Graf,  in  Yanstaphorsts'  hands, 
to  the  uses  of  the  ship,  but  to  subject  her  unnecessarily  to  a  bottomry,  and 
her  owners  to  loss ;  wherefore,  neither  Yyfhius  nor  Yanstaphorsts  are 
entitled  to  recover  againts  the  owners. 

Steuart  argued,  that  the  original  advances  by  Yyfhius  were  illegal,  as 
there  was  no  survey,  showing  the  necessity  for  *the  repairs,  and  the  r^j^  . , 
outfit  of  the  Yirgin.  To  show  that  this  was  necessary,  he  cited,  ^ 
Abbott  on  Shipping  124,  note  2,  last  edition  ;  1  Wheat.  90.  He  contended, 
that  the  disbursements  were  paid  for  on  the  personal  responsibility  of  the 
master,  as  the  evidence  showed  they  were  made  before  the  bottomry  was 
executed.  The  freight  was  an  ample  fund  for  the  repairs  and  disbursements, 
and  was  properly  applicable  to  pay  for  the  same.  Abbott  107, 114  ;  Marshall 
on  Insurance  741  ;  1  AVheat.  96. 

The  money  was  advanced  by  Mr.  Yyfhius  to  fit  out  the  Yirgin  for  a 
voyage,  in  direct  opposition  to  the  orders  of  the  owners.  She  was  to  pro- 
ceed to  New  Orleans,  if  no  freight  could  be  obtained  to  Baltimore  ;  yet 
she  returned  to  Baltimore,  subjected  to  the  heavy  claims  of  Mr.  Yyfhius, 
and  without  any  freight.  Advances  are  only  legal,  when  they  are  made  to 
effectuate  the  proper  voyage  of  the  vessel.  Abbott  on  Shipping  124  ;  1 
Wheat.  96 ;  2  Marsh,  on  Ins.  741 ;  1  Ibid.  96  ;  3  W.  C.  C.  494.  Some  of 
the  articles  furnished  were  not  necessary.     Abbott  106. 

The  real  lenders  of  the  money  were  the  consignees,  the  Yanstaphorsts, 
and  they  could  not,  as  consignees,  become  creditors  by  a  bottomry  contract. 
Bee  339,  344 ;  Abbott  126,  note  1  ;  1  Dods.  207.  Upon  the  second  point, 
Mr.  Steuart  cited,  1  Pet.  Adm.  94,  98  ;  2  Ibid.  295.  Upon  the  seventh 
point,  were  cited,  Abbott  84 ;  1  Johns.  1 06 ;  2  Yern.  643.  Upon  the 
eighth  point,  cited,  Bee  339,  344  ;  Abbott  126,  note  1  ;  1  Dods.  207  ;  2  Ibid. 
143-4.    Upon  the  eleventh  point,  cited,  1  Hagg.  Adm.  14,  69-76  ;  Bee  120. 

MayeTy  for  the  libellants,  Yyfhius  &  Co.,  contended  for  the  following 
positions : 

1.  The  prayer  for  general  relief  in  the  libel  warrants  the  decree  i%\  per- 
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sonamy  though  the  special  relief  prayed  is  in  rem.  1  Johns.  Ch.  1 11  ;  6 
Har.  &  Johns.  29  ;  2  Atk.  2  ;  4  Madd.  468  ;  6  Ibid.  218  ;  1  Cox  58. 

2.  Where  a  bottomry  is  declared  ineffectual,  the  person  who  has  sup- 
^  ,  plied  the  necessaries  for  the  Bhip  for  which  the  bottomry  *is  given, 
J  is  remitted  to  his  original  right  in  p€rso9iam,  against  the  owners, 
who  are  bound  for  all  supplies  to  the  ship  ;  which  is  also  impliedly  hypoth- 
ecated for  them.  In  personam,  the  libellant  here  waives  marine  interest, 
and  claims  only  principal  and  legal  interest.  To  that  extent,  the  bottomry 
binds  personally,  where  the  res  is,  after  the  bottomry,  accepted.  This  per- 
sonal liability  exists,  whether  the  bottomry  be  good  or  unavailing,  llee 
262  ;  2  Pet.  Adm.  295  ;  2  Bro.  Adm.  40V  ;  Emerigon  Mar.  Laws  101,  104. 
The  penal  obligation  at  least  goes  to  the  value  of  the  res.  1  Hagg.  13-14. 
Or,  at  all  events,  the  lender,  as  to  it,  is  only  involved  in  any  equities  that 
may  subsist  between  master  and  owners,  when  the  supplies  are  furnished  to 
the  master  (Emer.  p.  82),  so  as  so  far  to  limit  the  personal  responsibility  ; 
and  the  lender  is  then  substituted  for  the  master's  lien  for  supplies,  which 
is  here  conceded  to  him.  The  accepted  definition  of  bottomry,  implies  a 
personal  responsibility  of  the  owners,  for,  at  least,  principal  and  legal  inter- 
est, under  the  bottomry  itself.  The  only  aspect  in  which  the  remedy  is 
exclusively  i7i  rem  under  a  bottomry  bond,  is  as  to  the  marine  interest.  2  BL 
Com.  457-8  ;  1  Paine  671  ;  1  W.  C.  C.  293  ;  3  Ibid.  294  ;  2  Pet.  Adm.  295. 

The  question  of  personal  liability  under  a  bottomry,  is  only  a  point  of 
jurisdiction.  And  in  England,  only  a  court  of  equity  can  give  the  relief 
personally  under  the  limited  scope  there  of  the  admiralty  remedies.  6  Madd. 
11,  79  ;  2  Ld.  Raym.  931,  981 ;  3  T.  R.  269  {Yates  v.  Hall,  1  Ibid.  73,  is 
erroneous  as  to  the  grounds  of  these  decisions)  ;  1  Ves.  sen.  443  ;  1  Bro. 
P.  C.  288  ;  Emerigon  Mar.  Laws  71-104.  Our  admiralty  courts  give  a 
remedy  in  perso7iam>,  where  there  is  a  remedy  in  rem  for  supplies,  and  even 
where  the  latter  does  not  exist ;  and  a  vessel  is  impliedly  hypothecated  for 
repairs  in  a  foreign  port.  Abbott  125  ;  Bee  169  ;  2  Gall  is.  345  ;  I  Paine 
620  ;  TTie  General  Smith,  4  Wheat.  438.  Our  admiralty  courts,  within 
the  sphere  of  their  jurisdiction,  act  as  courts  of  equity.  2  Gallis.  526  ; 
3  Mason  255,  334  ;  4  Ibid.  250.  Where,  as  here,  all  parties  are  before  the 
court,  it  may  decree  as  equity  requires,  1  Wheat.  197  ;  and  avoid  circuity 
of  remedy.  The  court  may  moderate  interest  on  bottomries.  Abbott 
*127.  Owners  are  liable,  and  in  solldo,  without  regard  to  their 
J  respective  portions  of  interest  in  the  ship,  for  master's  contracts  for 
the  ship.  Abbott  100,  106,  76  ;  11  Mass.  34  ;  2  Rose  91  ;  1  Stark.  23  ;  2 
Ibid.  377;  Cowp.  639;  1  Dall.  129;  10  Mass.  47;  7  Johns.  311  ;  1  Cow, 
290  ;  Emerig.  101. 

The  lender  may  claim  to  be  substituted  to  the  master's  remedies  in  per- 
sonam and  in  rem,  in  admiralty,  for  disbursements  for  supplies.  Abbott 
107,  115,  248;  1  Paine  73;  1  Pet.  Adm.  223.  The  claim  for  personal 
liability  need  not  to  be  under  the  bond,  as  such.  It  may  rest  on  the  implied 
hypothecation,  or  on  the  general  responsibility  of  the  owners  for  supplies  to 
their  ship,  or  against  the  owners,  as  holders  of  the  res.  3  T.  R.  340  ;  1  Gallis. 
75  ;  6  Pet.  675.  In  all  cases  in  admiralty,  in  rem,  the  respondent's  fide- 
jussory  caution  binds  him  personally,  even  beyond  the  value  of  the  res  ^ 
unless,  abandoning  the  res,  he  enters  into  a  special  fidejussory  caution.  2 
Bro.  Adm,  406,  408-11  ;  3  T.  R.  340  ;  1  Gallis.  75  ;  3  Wheat.  68  ;  1  Gallic 
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503,  541  ;  2  Ibid.  249.  The  stipulation  here  does  not  supersede  this  implied 
responsibility  of  the  owners  ;  though  it  is  one  more  appropriate  for  a  prize 
than  an  instance  proceeding.  3  T.  B.  340  ;  1  Gallis.  148.  A  process  in 
personam  may  begin  by  monition  simply,  as  here.  3  Rob.  Ill ;  3  T.  R. 
340 ;  1  Gallis.  75.  Admiralty  here  would,  for  such  supplies,  decree  in 
personam.  It  does,  for  pilotage,  1  Mason  108 ;  for  master's  wages,  3 
Ibid.  91  ;  for  respondentia  claims,  4  Ibid.  250  ;  for  salvage,  Abbott  399 ; 

1  Pet.  Adm.  94  (as  in  England,  1  Rob.  271  ;  3  Ibid.  177);  for  material- 
men, 4  Wheat.  438.  The  remedy  in  rem  implies  remedy  in  personam  on 
account  of  the  res,  1  Pet.  Adm.  238,  note  of  Judge  Winchsstsb's  decision. 
The  remedies  in  rem  SLXidpersonam  may  both  be  prayed  for,  or  alternatively 
enforced  under  one  libel,  as  a  bill  in  equity  may  have  two  aspects  of  relief. 

2  Ld.  Raym.  981  ;  Bee  252  ;  2  Pet.  Adm.  295  ;  1  Ibid.  94.  If  necessary  to 
the  award  of  remedy  inpersonamy  the  libel  would  be  allowed  by  this  court 
to  be  amended  in  the  court  below.  11  Wheat.  1  ;  12  Ibid.  1  ;  7  Cranch 
570  ;  9  Ibid.  244.  This  court  may  render  such  decree  in  rem  as  *the  r^n- .  ,. 
court  below  should  have  rendered,  if  it  deems  a  decree  in  personam  ^ 
improper.     3  Dall.  54. 

It  is  maintained,  that  the  relief  in  personam  may  be  decreed,  for  prin- 
cipal and  legal  interest,  although  the  bottomry  bond  be  good  in  rem.  The 
bottomry  is  good  here,  although  taken  where  there  were  consignees  of  the 
vessel,  and  even  admitting  that  they  had  funds ;  those  funds  being  denied 
to  the  master,  if  they  existed.  Although  the  master  may  have  purchased 
the  supplies,  the  lenders  of  the  money  to  pay  for  them  did  not  advance  their 
means  upon  his  personal  credit.  And  if  the  advances  had  not  been  made, 
the  vessel  might,  in  the  foreign  port,  have  been  proceeded  against.  Abbott 
125,  126  ;  1  W.  C.  C.  52  ;  1  Dods.  276,  288,  464  ;  2  Ibid.  147  ;  1  Hagg.  13, 
1 76,  326  ;  1  Wheat.  96.  The  lenders  were  not  bound  to  see  to  the  application 
of  the  money  ;  nor  implicated  in  any  degree  on  account  of  the  master's 
violation  of  his  instructions  as  to  the  voyage  to  be  pursued.  Abbott  126  ; 
Bee  362-3  ;  2  Dall.  194  ;  1  Dods.  465  ;  3  W.  C.  C.  495,  497.  The  payments 
for  duties  and  port-charges  were  proper  to  be  secured  by  bottomry.  2 
Caines  77  ;  1  Hagg.  176. 

If  the  record  be  considered  as  presenting  the  question  whether  the  sea- 
men's wages  are  to  be  deducted  from  the  bottomry,  it  is  contended,  that  the 
owners  being  personally  liable  for  them,  they  cannot  make  them  a  charge 
against  the  bottomry  interest ;  the  bottomry  holder  would  be  substituted 
for  the  seamen  against  the  owners,  if  they  (the  bottomry  holders)  had  paid 
the  wages.    Cited  also,  27^e  Langdon  Cheves^  2  Mason  58. 

Steuarty  in  reply. — It  is  contended  on  the  part  of  the  libellant,  that  the 
bottomry  bond  is  good,  so  far  as  it  covers  advances  strictly  within  the  law 
of  maritime  loans  ;  and  for  the  residue,  recourse  must  be  had  in  personam. 
To  show  wuat  circumstances  are  necessary  to  make  a  valid  bottomry,  he 
cited.  The  Aurora,  1  Wheat.  96  ;  2  Pet.  Adm.  301-3  ;  Abbott  125.  There 
is  no  precedent  oi  n  aecree  in  the  admiralty  inpersonamy  except  The  Fair 
Americany  1  Pet.  Adm.  87  ;  and  that  was  a  case  in  the  circuit  court.  The 
allegations  in  the  libel  in  this  case  are  not  sufficient  to  maintain  a  claim  in 
^personam.  The  prayer  toi  general  relief  is  not  enough  for  this  pur-  r^t- .^ 
pose.    The  relief  by  a  decree  %n  personam  is  not  consistent  with  the  ^ 
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case  made  by  the  bill ;  and  is  not,  therefore,  within  the  rales  of  chancery 
proceedings.  If  the  claims  of  the  libellant  are  i?i  personam^  he  has  his 
remedy  at  common  law  ;  and  the  admiralty  will  not  convert  a  claim, 
originally  against  the  ship,  into  one  of  a  common-law  character  exclusively. 
Ciied  also,  2  Hagg.  48,  66  ;  2  Pet.  Adm.  295  ;  Bee  254  ;  1  Pet.  Adm.  94  ; 
The  Mary,  Bee  120. 

Stobt,  Justice,  delivered  the  opinion  of  the  coart. — ^This  is  the  case  of  a 
libel  in  rem^  upon  a  bottomry  bond,  originally  instituted  in  the  district 
court  of  the  district  of  Maryland,  and  thence  brought  by  appeal  to  the 
circuit  court,  and  thence  by  appeal  to  this  court.  The  ship  Virgin  belonged 
to  Baltimore,  and  being  in  Amsterdam,  in  the  kingdom  of  Holland,  in 
November  1822,  a  bottomry  bond  was  there  given  to  the  libellant  by  the 
master,  for  the  sum  of  $3200,  and  maritime  interest  at  the  rate  of  ten  per 
cent.,  for  advances  asserted  to  be  made  by  the  libellant  to  supply  the  necessi- 
ties of  the  ship,  on  a  voyage  from  Amsterdam  to  Baltimore.  The  voyage 
was  duly  performed  ;  and  the  bottomry  loan  not  being  paid  by  the  owners, 
proceedings  were  duly  commenced  for  the  recovery  thereof,  and  the  suit 
has  been  protracted  to  the  present  period.  The  owners  interposed  a  claim 
and  defensive  allegation,  denying  the  validity  of  the  bond  ;  and  at  the 
hearing  in  the  district  court,  a  decree  was  entered,  affirming  its  validity, 
and  awarding  to  the  libellants  the  full  amount  of  the  bottomry  bond,  with 
interest  at  the  rate  of  six  per  cent,  from  the  filing  of  the  libel.  The  circuit, 
on  the  appeal,  reversed  this  decree,  pronounced  the  bottomry  bond  invalid, 
and  then  proceeded  to  entertain  the  suit  in  personatn  against  the  owners  \ 
holding  them  liable  for  the  necessary  supplies  and  repairs  of  the  ship,  in  the 
same  manner  as  if  the  suit  had  been  originaliy  commenced  in  personam 
against  the  owners.  And  after  some  interlocutory  proceedings,  the  circuit 
court  awarded  a  final  decree  against  the  owners,  for  the  sum  of  $2900,  being 
*i>40l  ^^^  amount  ascertained  by  a  report  of  commissioners,  as  *  "  expend- 
^  itures  and  advances  absolutely  necessary,  and  made  in  the  courae  of 
the  usual  employment  of  the  ship,"  with  interest  from  the  time  of  the 
decree,  until  the  payment  of  the  amount  thereof.  From  this  decree,  both 
parties  have  appealed  to  this  court,  and  the  cause  now  stands  upon  the 
argument  for  a  final  decision. 

I'he  first  question  is,  whether  the  bottomry  bond  was  valid  in  its  origin, 
and  constituted  a  good  lien  on  the  ship.  Several  objections  have  been  taken 
to  its  valiJity.  In  the  first  place,  it  is  said,  that  the  bottomry  bond,  though 
taken  in  the  name  of  the  Ubellant,  Yyfhius,  was,  in  fact,  taken  in  trust, 
and  for  the  benefit  of  Vanstaphorst  &  Company,  who  were  the  consignees 
of  the  ship  and  cargo,  and  had  ample  funds  of  the  owners  in  their  hands,  to 
meet  the  necessary  expenditures,  if  any  were  necessary ;  and  therefore,  they 
cannot  now  subject  the  ship  to  a  bottomry  lien.  But  we  do  not  think  that 
this  objection  is  sustained  as  matter  of  fact,  by  the  evidence  in  the  case. 
The  only  testimony  to  support  it  is  a  loose  statement  of  Schimmel pen  nick, 
one  of  the  partners  of  the  house  of  Yanstaphorst  &  Company ;  who  stated 
to  a  witness,  ^^  that  the  expenses  of  the  Virgin  had  amounted  to  about  8000 
guilders,  and  that  they  would  not  be  so  foolish  as  to  make  such  an  expense 
for  Delplat,  without  securing  themselves  by  a  bottomry.^'  This  language 
is  quite  equivocal,  and  admits  of  different  interpretations  ;  and  it  does  not 
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appear,  upon  what  occasion,  nor  under  what  circumstances,  it  was  used.  It 
may  mean,  that  they  had  declined  to  make  the  advances  without  a  bottomry 
bond,  without  meaning  to  affirm,  that  one  had  been  actually  taken  for  their 
benefit.  But,  what  is  most  important  in  the  case,  this  declaration  cannot  be 
competent  evidence  against  Yyfhius,  who  is  not  shown  to  have  had  any 
knowledge  of  it,  or  to  have  been  in  privity  with  Schimmelpennick  ;  so  that, 
as  to  him,  it  is  the  mere  hearsay  of  a  third  person.  And  on  the  other  hand, 
the  master  of  the  Virgin  expressly  disclaims  any  knowledge,  that  any  of  the 
advances  were  made  by  Yanstaphorst  &  Company,  and  affirms  that  they 
were  made  by  Yyfhius,  at  his  request,  through  the  instrumentality  of  a 
broker.  We  may  then  dismiss  all  further  consideration  of  this  objection, 
since  the  bottomry  bond  is  not  traced  home  to  Yanstaphorst  &  Company. 

*The  next  objection  is,  that  the  advances  were  not  necessary  for  ..^ 
the  supplies  and  repairs  of  the  ship.  This  objection  is  not  now  '  * 
fairly  open  upon  the  record.  The  second  and  last  report  of  the  commission- 
ers expressly  finds,  that  the  sum  of  $2900  of  the  advances  was  absolutely 
necessary  for  the  ship,  as  expenses  and  repairs,  in  the  common  course  of  her 
employment.  No  exception  was  taken  to  this  report  by  either  party,  and  it 
was  accordingly  confirmed  by  the  circuit  court ;  so  that  it  is  not  now  open 
for  review  in  this  court,  there  not  being  anything  on  its  face  impeaching  its 
correctness.  It  is  true,  that  the  bottomry  bond  was  taken  for  a  larger 
amount ;  but  that  furnishes  no  ground  of  objection  to  the  bond,  except  for 
the  surplus  ;  for  a  bottomry  bond  may  be  good  in  part,  and  bad  in  part ; 
and  it  will  be  upheld  by  courts  of  admiralty,  as  a  lieu,  to  the  extent  to  which 
it  is  valid  ;  as  such  courts  in  the  exercise  of  their  jurisdiction,  are  not  govern^ 
ed  by  the  strict  rules  of  the  common  law,  but  act  upon  enlarged  principles 
of  equity.  There  are  man}^  authorities  to  this  effect ;  but  it  is  only  neces- 
sary to  cite  the  cases  of  7%6  AugtiatUy  1  Dods.  283,  The  Tartar  and  The 
Ndsotij  1  Hagg.  Adm.  169,  KG.  And,  indeed,  except  so  far  as  regards  the 
maritime  interest  of  ten  per  cent.,  the  question  would  be  unimportant ;  for 
it  is  notorious,  that  in  foreign  countries,  supplies  and  advances  for  repairs 
and  necessary  expenditures  of  the  ship,  constitute,  by  the  general  maritime 
law,  a  valid  lien  on  the  ship  ;  a  lien  which  might  be  enforced  in  rem,  in  our 
courts  of  admiralty,  even  if  the  bottomry  bond  were,  as  it  certainly  is  not, 
void  in  toto. 

The  next  objection  is,  that  the  supplies  and  advances  might  have  been 
obtained  upon  the  personal  credit  of  the  owners,  without  an  hypothecation. 
Now,  the  necessity  of  the  supplies  and  advances  being  once  made  out,  it  is 
incumbent  upon  the  owners,  who  assert  that  they  could  have  been  obtained 
upon  their  personal  credit,  to  establish  that  fact  by  competent  proofs,  unless 
it  is  apparent  from  the  circumstances  of  the  case.  Now,  not  only  is  there 
no  proof  to  this  effect,  upon  the  record,  but  it  is  fairly  repelled  by  the  testi- 
mony of  the  master,  as  well  as  by  the  other  circumstances  of  the  case.  When 
the  ship  sailed  on  her  voyage  from  Baltimore  to  Amsterdam,  she  was  exclu- 
sively owned  by  Delplat ;  and  she,  as  well  as  her  cargo,  a  great  part  *of  ^^ 
which  was  also  owned  by  Delplat,  was  consigned  to  Yanstaphorst  &  ^  ^ 
Company.  Delplat  failed,  daring  the  voyage,  and  about  that  time  assigned 
one  third  of  the  ship  to  Graf,  and  the  other  two-thirds  to  other  persons. 
The  cargo,  on  the  ship's  arrival,  was  delivered,  pursuant  to  the  consignment, 
to  Yanstaphorst  &  Company,  and  certainly  could  not  be  rightfully  withheld 
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from  them  under  the  bills  of  lading.  Delplat,  after  deducting  all  his  con* 
aignmentSy  remained  in  debt  to  Yanstaphorst  Sd  Company,  in  about  19,000 
guilders.  And  after  they  were  apprised  of  Delplat's  failure,  and  after  a 
negotiation  of  some  weeks  between  them  and  the  master  for  advances,  they 
declined  to  make  any  to  him  ;  and  he  was  thus  compelled  to  obtain  them 
elsewhere. 

It  is  wholly  immaterial,  in  this  case,  whether  Yanstaphorst  &  Company 
had  funds  in  their  possession,  which  ought  to  have  been  advanced  by  them 
for  the  relief  of  the  ship.  It  is  sufficient,  to  justify  the  master,  that  he 
could  not  obtain  them  ;  and  the  non-existence  of  funds,  and  the  non-ability 
to  get  at  them,  must,  as  to  the  master,  be  deemed  to  be  precisely  equal  pre- 
dicaments of  distress.  It  would  not  be  very  easy  to  convince  any  lender  of 
money,  that  he  could  safely  trust  to  the  personal  security  of  an  insolvent 
debtor  ;  and  although  Graf  was  not  involved  in  the  failure  of  Delplat,  yet 
his  title  was  acquired  on  the  eve  of  Delplat's  failure,  and  did  not  appear  on 
the  ship's  papers,  so  that  a  cautions  lender  might  well  hesitate  as  to  the 
ability  of  the  master  to  bind  Graf  ;  even  if  it  had  appeared,  which  it  does 
not,  that  Graf's  credit  was  not  unquestionable  at  Amsterdam,  that  his  per- 
sonal security,  given  by  an  acknowledged  agent,  would  have  been  satisfac- 
tory. But  the  truth  is,  that  the  master's  testimony  negatives  any  other 
adequate  means  of  supplying  the  ship's  necessities,  without  resort  to  a  bot- 
tomry bond ;  and  there  is  not  the  least  reason  to  suppose,  that  he  did  not  act 
with  entire  good  faith,  and  from  a  consciousness  that  funds  could  not 
otherwise  be  obtained.  It  is  certainly  incumbent  on  the  owners,  if  they 
assert  that  such  means  existed,  to  give  some  solid  proofs  in  support  of  their 
assertion. 

Then,  again,  it  is  objected,  that  the  supplies  and  repairs  were,  in  the  first 
instance,  made  upon  the  master's  credit.  But  how  were  they  made?  There 
is  not  a  tittle  of  proof,  that  the  material-men  originally  trusted  to  his  per- 
^  ,  sonal  credit  exclusively,  *waiving  the  lien  which  the  foreign  law 
J  would  give  on  the  ship  for  them,  or  the  general  responsibility  of  the 
owners.  On  the  contrary,  they  might  well  trust  to  his  credit,  as  auxiliary 
to  these  sources ;  and  the  fact  that  the  master  ordered  the  supplies  and 
repairs,  before  the  bottomry  bond  was  given,  can  have  no  legal  eflFect  to 
defeat  that  security,  if  they  were  so  ordered  by  the  master,  upon  the  faith, 
and  with  the  intention,  that  a  bottomry  bond  should  ultimately  be  given  to 
secure  the  payment  of  them.  In  truth,  in  cases  of  this  sort,  the  bottomry 
bond  is  in  practice  ordinarily  given,  after  the  whole  supplies  and  repairs 
have  been  furnished,  for  the  plain  reason,  that  the  advances  required  can 
rarely  be  ascertained  with  exactness,  until  that  period.  In  a  case  before 
Lord  STOWBLL,(a)  an  objection  of  a  similar  nature  was  taken,  viz.,  that  the 
advances  were  made  before  the  bottomry  bond  was  taken  ;  but  that  learned 
judge  overruled  it,  and  said,  that  it  was  sufficient,  that  it  was  the  under- 
standing of  the  parties  at  the  time,  that  the  money  should  bo  secured  by 
means  of  bottomry  ;  and  that  it  was  of  no  consequence,  whether  the  money 
was  advanced  at  once,  and  the  bond  immediately  entered  into,  or  whether 
the  master  received  it,  from  time  to  time,  in  different  sums,  and  gave  a 
bond  for  the  whole  amount.     And  he  added,  what  is  very  significant  under 

(a)  La  Ysabel,  1  Dods.  278,  276. 
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the  circumstances  of  the  present  case,  that  the  party  who  lent  the  aoney, 
had  a  right,  by  the  maritime  law,  to  detain  the  ship  and  cargo,  until  the 
debt  was  repaid  ;  and  it  was  only  by  the  means  of  the  bond,  that  the  owners 
had  the  benefit  of  the  liberation  of  their  property. 

In  the  next  place,  it  is  objected,  that  the  advances  were  for  a  voyage 
not  authorized  by  the  owners  ;  that  the  original  orders  were  for  the  master 
to  get  a  freight  for  Baltimore  or  Now  York,  and  if  ho  could  not,  then  to 
proceed  to  New  Orleans ;  whereas,  the  master  broke  up  his  voyage,  and 
without  any  freight,  returned  to  Baltimore.     Now,  it  may  be  admitted,  that 
if  a  bottomry  lender,  in  fraud  of  the  owners,  and  by  connivance  with  the 
master,  for  improper  purposes,  advances  his  money  on  a  new  voyage,  not 
authorized  by  the  instructions  of  the  owner,  his  bottomry  bond  may  be  set 
aside  as  invalid.     *But  there  is  no  pretence  to  say,  that  if  the  master  ^^ 
does  deviL.te  from  his  instructions,  without  any  participation  or  co-  L 
operation  or  fraudulent  intent  of  the  bottomry  lender,  the  latter  is  to  lose 
his  security  for  his  advances,  bofid  fide  made  for  the  relief  of  the  ship's  ne- 
cessities.    In  the  present  case,  there  is  no  proof,  that  Vyfhius  ever  saw  the 
master's  instructions  ;  much  less,  that  he  fraudulently  co-operated  with  him 
in  a  wilful  disobedience  of  the  orders  of  the  owner.     A  new  and  unexpected 
state  of  thmgs  had  arisen  ;  the  owner  had  failed,  and  new  owners  had  been 
substituted,  with  some  of  whom  he  had  not  had  any  communication.     Under 
these  circumstances,  he  applied  for  advice  to  the  friends  of  his  former 
owners,  and  they  advised  him  to  return  home ;  as  not  only  prudent  and 
proper,  but  as  required  by  the  change  of  ownership.     His  own  judgment 
coincided  with  theirs  ;  and  there  is  no  ground  to  assert,  that  he  did  not  act 
with  entire  good  faith,  and  that  under  all  the  circumstances,  the  course 
adopted  by  him  was  not  discreet  and  lit  for  such  an  emergency.     To  set 
aside  a  bottomry  bond,  given   under  siich   circumstances,  would  be  to 
impair  in  no  small  decree  the  general  confidence  of  the  commercial  commu- 
nity in  their  security  ;  and  would  overturn  the  great  maritime  policy  upon 
which  they  have  been  hitherto  held  sacred  and  privileged  liens. 

We  have  thus  considered  the  principal  objections  urged  against  the 
bottomry  bond,  and  are  of  opinion,  that  they  are  unmaintainable.  The 
consequence  is,  that  the  bond  must  be  upheld  to  the  extent  of  the  property 
pledged  for  the  security  of  it.  It  has  been  said,  that  the  seamen  have  a 
prior  lien  on  the  ship  for  their  wages,  and  that  the  amount  of  the  wages 
ought  first  to  be  deducted.  Undoubtedly,  the  seamen  have  such  prior  lien, 
but  the  owners  are  also  personally  liable  for  such  wages  ;  and  if  the  bot- 
tomry holder  is  compelled  to  discharge  that  lien,  he  has  a  resulting  right  to 
compensation  over  against  the  owners,  in  the  same  manner  as  he  would 
have,  if  they  had  previously  mortgaged  the  ship.  But,  in  strictness,  no  such 
question  arises  on  the  present  record.  Graf,  one  of  the  owners,  has  had  the 
ship  delivered  up  to  him  upon  an  appraisement,  at  the  value  of  $ldOO  ;  and 
he  has  given  a  stipulation,  according  to  the  course  of  admiralty  proceedings, 
to  refund  that  value,  *together  with  damages,  interest  and  costs,  to  rju-- . 
the  court.  He  is  not  at  liberty  now  to  insist,  that  the  ship  is  of  less  ^ 
than  that  value  in  his  hands  ;  or  that  he  has  discharged  other  liens,  dimin* 
ishing  the  value  for  which  the  owners  were  personally  liable  in  solido.  In 
the  first  instance. 

To  the  extent,  then,  of  the  appraised  value  of  the  ship,  delivered  upon 
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the  stipalation,  the  owners  are  clearly  liable ;  for  she  was  . hedged  for  the 
redemption  of  the  debt,  and  they  cannot  take  the  fund,  exce^ :  cum  onere. 
But  beyond  this,  there  is  no  personal  obligation  upon  the  owners.  It  has 
been  correctly  remarked  by  Lord  ST0WBLL,(a)  that  the  form  of  bottomry 
bonds  is  different  in  different  countries,  and  so  is  their  authority.  In  some 
countries,  they  bind  the  owners  ;  in  others,  not ;  and  where  they  do  not,  even 
though  the  terms  of  the  bond  should  affect  to  bind  the  owners,  that  part 
would  be  insignificant ;  but  it  would  not  at  all  touch  upon  the  efficiency  of 
those  parts,  which  have  an  acknowledged  operation.  In  England  and 
America,  the  established  doctrine  is,  that  the  owners  are  not  personally 
bound,  except  to  the  extent  of  the  fund  pledged  which  has  come  into  their 
hands.  (5)  To  this  extent,  indeed,  they  may  correctly  be  said  to  be  person- 
ally bound  ;  for  they  cannot  subtract  the  fund,  and  refuse  to  apply  it  to 
discharge  the  debt.  But  in  that  case,  the  proceeding  against  them  is  rather 
in  the  character  of  possessors  of  the  thing  pledged,  than  strictly  as  owners. 
In  the  present  case,  the  value  of  the  ship,  the  only  fund  out  of  which  pay- 
ment can  be  made,  falls  far  short  of  a  full  payment  of  the  amount  due  upon 
the  bottomry  bond.  But  this  is  the  misfortune  of  the  lender,  and  not  the 
fault  of  the  owners.  They  are  not  to  be  made  personally  responsible  for 
the  act  of  the  master,  because  the  fund  has  turned  out  to  be  inadequate  ; 
since,  by  our  law,  he  had  no  authority,  by  a  bottomry  bond,  to  pledge  the 
ship,  and  also  the  personal  responsibility  of  the  owners.  The  consequence 
is,  that  the  loss,  ultra  the  amount  of  the  fund  pledged,  must  be  borne  by  the 
libellant. 

But  as  the  owners  have  had  the  full  benefit  of  the  bond,  under  the 

«       1   appraiscn^ei^t  and  delivery,  during  this  protracted  controversy,  *it  is 

-I  but  reasonable,  that  they  should  be  responsible  for  interest  upon 

the  appraised  value,  from  thetin\|e  when  the  delivery  upon  the  appraisement 

took  place. 

The  view,  which  has  been  thus  taken  of  the  present  case,  renders  it 
wholly  unnecessary  to  consider,  whether  a  decree  in  personam  could  be 
made  by  the  circuit  court,  upon  a  libel  and  proceedings  instituted  in  retn. 
That  and  the  other  questions  respecting  the  exercise  of  the  admiralty 
powers  of  the  court,  may  well  be  left  for  decision,  when  they  shall  consti- 
tute the  very  points  in  judgment. 

The  decree  of  the  circuit  court  must  be  reversed  ;  and  a  decree  will  be 
entered  conformable  to  the  opinion  of  this  court,  to  be  carried  into  effect 
by  that  court. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States  for  the  district  of  Maryland,  and  was 
argued  by  counsel :  On  consideration  whereof,  it  is  declared  by  this  court, 
that  the  bottomry  bond  in  the  case  stated  is,  and  ought  to  be  hold  valid 
for  the  sum  of  $2900,  being  the  amount  ascertained  by  the  second  and  last 
report  of  the  commissioners  to  be  due  to  the  libellant  for  expenditures 
and  advances  absolutely  necessary,  and  made  in  the  course  of  the  usual 
employment  of  the  said  ship  Virgin,  and  also  for  the  additional  sum  of  ten 
per  cent.,  the  maritime  interest  agreed  on,  and  payable  by  the  terms  of  the 

(a)  The  Nelson,  1  Ilagg.  Adm.  176. 

(b)  The  TarUr,  1  Hagg.  Adm.  1,  13  ;  The  Nelson,  Id.  169,  176. 
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said  bottomry  bond,  amounting,  in  the  whole,  to  the  sum  of  $3100,  aud 
that  the  said  libcliant  is  entitled  to  the  said  last-mentioned  sum,  with  inter- 
est thereon,  at  the  rate  of  six  per  cent.,  from  the  commencement  of  the 
present  suit  to  the  time  when  the  decree  of  this  court  shall  be  carried  into 
effect  by  the  circuit  court  ;  and  it  is  hereby  ordered,  adjudged  and  decreed 
by  this  court  accordingly  :  and  it  is  hereby  further  ordered,  adjudged  and 
decreed,  that  the  decrees  of  the  district  and  circuit  courts,  so  far  they  differ 
from  this  present  decree  be,  and  hereby  are,  reversed  accordingly.  And 
this  court,  further  proceeding  to  render  such  decree  as  the  circuit  court 
ought  to  have  rendered  in  the  premises,  it  is  further  ordered,  adjudged  and 
decreed,  that  the  said  claimant,  Graf,  do  *forthwith  pay  into  the  said  ^^ 
circuit  court  the  sum  of  $1800,  being  the  amount  of  the  appraised  *- 
value  of  the  said  ship  Virgin,  delivered  to  him  on  stipulation,  as  in  the  pro- 
ceedings mentioned,  together  with  interest  thereon,  at  the  rate  of  six  per 
cent.,  from  the  24th  day  of  March  1824,  when  the  same  was  delivered  to 
him  on  stipulation  as  aforesaid,  unto  the  day  when  the  same  sum  shall  be 
so  paid  into  the  circuit  court,  together  with  the  costs  of  the  district  and 
circuit  courts  ;  and  unless  he  shall  do  so,  within  ten  days  after  the  said  cir- 
cuit court  shall  require  the  same  to  be  done,  that  execution  do  issue,  in  due 
form  of  law,  upon  the  stipulation  aforesaid,  against  all  the  parties  thereto. 
And  upon  the  payment  of  such  sums,  then  that. the  claimants,  as  owners  of 
the  said  ship  Virgin,  be  and  hereby  are  for  ever  exonerated  from  all  other 
and  further  payment  in  the  premises.  And  it  is  further  ordered,  adjudged 
and  decreed,  that  this  cause  be  remanded  to  the  said  circuit  court,  with 
(directions  to  carry  this  decree  forthwith  into  effect.* 


>  On  the  9th  of  November  1874,  the  question 
of  bottomry  came  before  this  court,  in  the  case 
of- 

The  Belue  or  the  Ska. 

Stkono,  Justice,  delivered  the  opinion  of  the 
court. — Very  clearly,  the  ship  was  not  discharg- 
ed from  the  bottomry  lien,  unless  the  bond  was 
actually  paid,  or  unless  the  libellants  agreed  to 
pay  it  and  look  to  the  freights,  the  general  aver- 
age, and  the  insurances  exclusively,  for  their 
reimbursement.  Of  actual  payment,  there  is  no 
evidence  whatever ;  on  the  arrival  of  the  ship 
at  New  York,  Mr.  £.  A.  Hammond,  who  had 
a  mortgage  upon  her,  which,  with  interest, 
amounted  to  more  than  $80,000,  took  her  into 
his  possession,  in  virtue  of  authority  conferred  by 
the  mortgage,  and  employed  the  libellants  to  take 
up  the  bottomry  bond,  to  collect  the  freight,  the 
general  average  and  insurance,  and  generally  to 
transact  the  business  of  the  vessei.  Subsequent- 
ly, this  arrangement  was  assented  to  by  the 
owner  and  the  charterer.  Accordingly,  the  libel- 
lants took  up  the  bond,  by  taking  an  assign- 
ment of  it  from  the  Messrs.  Ward,  who  held  it, 
and  proceeded  to  adjust  the  business  of  the  ship, 
collecting  the  freights,  general  average,  and  in- 
surance, and  making  the  necessary  disburse- 
ments ;  but  as  they  were  unable  to  realize  frc.m 
the  insurances  what  was  expected,  the  sums 


collected  proved  insufficient  to  pay  the  expen- 
ses of  discharging  the  ship,  the  commissions 
and  the  necessary  disbursements,  together  with 
the  bottomry  bond.  They  now  claim  the  right 
to  apply  what  they  have  been  able  to  collect, 
first,  to  reimburse  themj<elves  the  commissions, 
necessary  expenses,  and  disbursements  made 
by  them  on  account  of  the  ship ;  and  secondly, 
to  the  discharge  of  the  bottomry  lien,  looking 
to  the  ship  for  that  portion  of  the  bond  which, 
by  such  marshalling  of  the  fund,  remains  un- 
paid. And  such,  we  think,  are  their  rights,  if 
they  have  not  been  suiTcndered.  By  the  as- 
signment of  the  bottomry  bond  to  them,  they 
became  bottomry-creditors  and  even  if  there 
had  been  no  such  assignment,  and  they  in  fact 
paid  the  bond,  at  the  instance  of  the  owner 
and  mortgagee,  they  would  have  been  entitled, 
in  equity,  to  the  rights  of  the  bottomry -creditor. 
Being  thus  creditors  by  bottomry,  and  also  by 
payments  on  behalf  of  the  ship  for  expenses, 
they  have  a  clear  right  to  apply  whatever  funds 
of  the  ship  come  to  their  hands,  first,  to  the 
satisfaction  of  their  unsecured  claims;  and  se- 
condly, to  the  bond,  and  to  look  to  the  ship  for 
any  impaid  balance  of  the  bottomry.  If,  how- 
ever, when  they  undertook  their  agency,  they 
ugree<l  to  pay  the  bond,  and  thus  dischargo  its 
lien,  looking  to  the  freight,  the  general  average 
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and  the  insurance  alone  for  reimbarsement,  or 
to  the  personal  liability  of  the  owner,  as  the 
appellants  insist  they  did,  they  cannot  now  set 
up  a  lien  on  the  ship.  But  we  do  not  think 
the  evidence  establishes  any  such  agreement, 
and  its  existence  is  quite  improbable.  They 
were  adjusters  of  averages,  and  they  desired  to 
be  employed  as  such,  to  attend  to  the  business 
of  the  ship.  To  secure  such  employment,  they 
made  the  most  favorable  representation  of  what 
they  were  able  and  willing  to  do.  But  they 
proposed  to  the  Messrs.  Ward,  who  held  the 
bond,  to  take  it  up,  taking  an  assignment  of  it, 
before  they  had  an  interview  with  Mr.  Kimball, 
the  owner.  They  could  then  have  had  no  ac- 
curate knowledge  of  the  amount  of  the  freight, 
the  general  average,  and  the  insurance.  They 
could  not  have  known  that  the  ship's  resources 
would  not  suffice  to  pay  the  bottomry,  and  the 
other  expences  necessary  to  make  the  freight 
and  the  general  average  available.  And  they 
had  then  no  control  over  the  insurance.  It  is 
therefore,  quite  unlikely,  that  they  undertook  to 
pay  the  bond  and  discharge  the  lien.  Their 
arrangement  was  with  the  mortgagee,  and  there 
is  no  evidence,  that  they  agreed  with  him  to  do 
anything  more  than  take  the  bond  from  the 
holder,  and  act  as  general  agents  of  the  ship, 
in  adjusting  its  affairs.  The  proofs  do  not  es- 
tablish that,  in  that  arrangement,  they  undertook 
to  satisfy  the  bottomry  and  extinguish  its  lien, 
without  regard  to  the  amount  of  freight,  gene- 
ral average,  and  insurances  which  could  be 
collected,  and  without  regard  to  the  necessary 
disbursements  and  commissions.  Such  is  not 
the  testimony  of  Mr.  Higgins,  nor  has  the  mort- 
gagee so  testified,  and  the  owner  was  not  pres- 
ent at  the  arrangement. 

The  appellants,  however,  rely  upon  the  state- 
ment of  two  sons  of  the  owner,  who  do  not 
speak  at  all  of  the  arrangement  with  the  mort- 
gagee. They  speak  only  of  a  subsequent  inter- 
view of  Mr.  Higgins  with  the  owner,  from 
whom  the  possession  had  been  taken,  and  who 
had  then  no  control  over  the  settlement  of  the 
ship's  HfTajrs.  Their  statement  is,  that  Higgins 
proposed  to  pay  the  bottomry  bond,  for  the 
owner,  if  he  would  give  his  firm  adjustments 
of  claims  against  insurance  companies,  and  ex- 
pressed his  conviciions  of  what  his  firm  could 
do,  making  some  promises  respecting  the  rate 
of  commissions,  a  promising  to  apply  collec- 
tions to  the  bond  immediately.  The  sons  state 
further,  that  this  v/as  verbally  agreed  to,  but 
the  policies  were  not  delivered  in  pursuance  of 
any  such  agreement,  nor  was  there  any  agree- 
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ment  to  deliver  them,  and  what  is  very  remarka* 
ble,  the  sons  state  that  nothing  was  said  at 
that  interview  about  the  policies.  They  were 
subsequently  handed  to  Mr.. Higgins  to  be  col- 
lected, and  the  amount  to  be  applied  to  the 
payment  of  the  bottomry  bond,  if  necessary. 
These  witnesses  are  contradicted  in  some  par- 
ticulars by  Mr.  Higgins;  but  assuming  that 
their  statement  is  correct,  it  falls  far  short  of 
the  proof,  that  Higgins  agreed  to  discharge  the 
ship  from  the  bottomry  lien,  or  agreed  to  pay 
the  bond  and  look  only  to  the  freight,  insurances 
and  general  average.  And  even  if  the  firm 
could  be  considered  as  agents  of  the  owner, 
the  payment  of  his  debt,  or  the  debt  of  the 
ship,  could  not  work  a  satisfaction  of  the 
debt,  or  extinguish  its  lien;  it  would  only 
change  the  creditor.  We  are  of  opinion,  then, 
that  no  arrangement  with  the  owner  has  been 
proved,  by  which  the  libellants  have  been  dis- 
abled from  enforcing  the  bottomry  lien. 

Another  defence  has  been  set  up.  The 
appellants  contend,  that  the  libellants  are 
estopped  from  resorting  to  the  ship  for  any 
balance  of  the  bond  unpaid  by  their  represen- 
tations. They  insist,  that  they  purchased  the 
ship,  relying  upon  a  representation  of  Mr.  Hig- 
gins, that  if  they  purchased,  and  would  settle 
certain  claims  of  the  charterei-s,  there  would 
be  at  least  $8000  beyond.what  was  needed  to 
pay  the  bottomry  bond,  and  other  ckims  of  the 
firm.  There  is,  however,  no  sufficient  proof  of 
such  representations.  They  are  denied  by  Mr. 
Higgins,  and  the  only  person  who  affirms  they 
were  made  is  Mr.  Nickerson,  the  purchaser 
himself.  And  even  the  testimony  of  Mr.  Nick- 
el son  appears  to  assert  only  that  Higgins  ex- 
pressed an  opinion  respecting  what  would  be 
the  result,  rather  than  a  positive  assertion  of 
the  fact.  This  is  quite  an  insufficient  basis 
for  an  estoppel,  and  manifestly  the  opinion 
was  not  relied  upon.  Nickerson  had  examined 
for  himself,  some  of  the  accounts  at  least. 

This  disposes  of  the  case.  Admitting  the 
libellants  have  no  lien  in  admiralty,  for  their 
fees  and  commissions,  or  even  for  their  dis- 
bursements on  account  of  the  ship,  they  had, 
as  we  have  said,  a  right  to  apply  the  funds 
they  had  in  hand,  first,  to  the  satisfaction  of 
the  debt  due  them  for  such  fees,  commissions 
and  disbursements,  applying  only  to  the,  re- 
mainder of  the  bond.  For  the  balance  unpaid, 
they  have  the  security  of  the  bottomry  lien. 

The  decree  of  the  circuit  court  is  affirmed 
with  interest  at  the  rate  allowed  in  Pennsyl- 
vania, and  with  costs. 
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^Samusl  Hazard's  Administrator,  Plaintiff  in  error,  v.  The  New 

England  Marine  Insurance  Company. 

Marine  insurance. 

Insannoe  was  effected  in  Boston,  Massachusetts,  on  the  ship  Dawn,  from  New  York  to  the  Faof 
ic  ocean,  on  a  whaling  voyage,  and  until  her  return ;  the  letter  ordering  insurance  was  written 
in  New  Yoric,  by  the  owner  of  the  ship,  who  resided  there ;  and  the  ship  was  represeuteJ  to  be 
a  **  coppered  ship  ;**  the  ship  on  the  outward  passage,  struck  upon  a  rock  at  the  Cape  d«  Verd 
islands,  and  knocked  off  a  part  of  her  false  keel,  but  proceeded  on  her  voyage,  and  continued 
cruising,  and  encountered  some  heavy  weather,  until  she  was  finally  compelled  to  return  to  the 
Sandwich  Islands ;  where  she  arrived  in  a  leaky  condition,  and  upon  examination  by  compe- 
teat  surveyors,  she  was  found  to  be  so  entirely  perforated  by  worms,  in  her  keel,  stem  bnd  stem- 
post,  and  some  of  her  planks,  as  to  be  wholly  innavigable;  aud  being  mcapable  of  repair  at 
that  place, she  was  condemned  and  sold;  the  vessel,  on  her  outward  voyage,  had  put  into  St.  Sal- 
vador, and  both  at  the  Cape  de  Verds,  and  at  St.  Salvador,  her  bottom  was  exaromed  by  swim- 
mers ;  it  was  in  evidence,  that  the  terms  "  a  coppered  ship,*'  had  a  different  meaning,  and  were 
differently  understood  in  Boston  and  in  New  York  :  Beldy  that  the  assured,  in  making  the 
representation  in  the  letter,  was  bound  by  the  usage  and  meaning  of  the  teims  contained 
therein  in  New  York,  where  the  letter  was  written,  and  his  ship  was  moored,  and  not  by  those 
of  Boston,  where  the  insurance  was  effected. 

A  representation  to  obtain  a  insurance,  whether  it  be  made  in  writing  or  by  parol,  is  collateral 
to  the  policy ;  and  as  it  must  always  influence  the  judgment  of  underwriters,  in  regard  to  the 
risk,  it  must  be  substantially  correct ;  it  differs  from  an  express  warranty  as  that  always 
makes  a  part  of  the  policy,  and  must  be  strictly  and  literally  performed. 

The  underwriters  are  presumed  to  know  the  usages  of  foreign  ports  to  which  insured  vessels  are 
destined ;  also  the  usages  of  trade,  and  the  political  condition  of  foreign  Lations ;  men  who 
engage  in  this  business  are  seldom  ignorant  of  the  risks  they  incur ;  and  it  is  their  interest  to 
make  themselves  acquainted  with  usages  of  the  different  ports  of  their  owa  country,  and  also 
those  of  foreign  countries ;  this  knowledge  is  essentially  connected  with  their  ordinary  bnsi- 
nesa  ;  and  by  acting  on  the  presumption  that  they  possess  it,  no  violence  or  injustice  is  done 
to  their  interests. 

It  is  upon  the  representation,  that  the  underwriters  are  enabled  to  calculate  the  risk,  and  fix  the 
amount  of  the  premium  ;  and  if  any  fact  material  to  the  risk  be  misrepresented,  either  through 
fraud,  mistake  or  negligence,  the  policy  is  avoided ;  it  is,  therefore,  immaterial,  in  what  way 
the  loss  may  arisb,  where  there  has  been  such  a  misrepresentation  as  to  avoid  the  policy. 

The  judge  of  the  circuit  court,  on  the  trial  of  the  case,  charged  the  jury,  that  '*  if  they  should  find 
that,  in  the  Pacific  ocean,  worms  ordinarily  assail  and  enter  the  bottom  of  vessels,  then  the  loss 
of  a  vessel  destroyed  by  worms  would  not  be  a  loss  within  the  policy.'*  In  the  form  in  which 
this  instruction  was  given,  Ihere  was  no  error.* 

^he  circuit  court  instructed  the  jury,  "  that  if  there  was  no  misrepresentation  in  regard  ,  ^ 
to  the  ship,  and  she  substantially  corresponded  with  the  representation,  still,  if  the  *- 
injury  which  occurred  to  the  vessel  at  the  Cape  de  Verds  were  reparable,  and  could  have  been 
repaired  there,  or  at  the  St.  Salvador,  or  at  any  other  port  at  which  the  vessel  stopped  in  the 
oourse  of  the  voyage,  the  master  was  bound  to  have  caused  such  repairs  to  be  made,  if  they 
were  material  to  prevent  any  loss ;  and  if  he  omitted  to  make  such  repairs,  because  he  did 
not  deem  them  necessary ;  and  if,  by  such  neglect  alone,  the  subsequent  loss  of  the  ship 
by  worms  was  occasioned,  the  underwriters  are  not  liable  for  any  such  loss.*'  If  the  loss  by 
worms  is  not  within  the  policy,  as  has  been  decided,  theoourt  did  not  err  in  giving  this  instruc- 
tion ;  the  negligence  or  vigilance  of  the  master  would  be  of  no  importance,  under  the  circum- 
stanoee,  in  regard  to  the  liability  of  the  underwriters. 

Hazard  v.  New  England  Marine  Insurance  Co.,  1  Suma  218,  reversed. 

Error  to  the  Circuit  Court  of  Massachusetts.  In  the  circuit  court,  an 
action  of  assumpsit  was  instituted  by  the  plaintiff  in  error,  as  the  adminis- 
trator of  Thomas  Hazard,  deceased,  on  a  policy  of  insurance,  dated  2dtb 
December  1827,  whereby  the  defendants  caused  to  be  assured  Josiah  Brad- 

1 1.  r.  Coles  V.  Marine  Ins.  Co.,  8  W.  C.  C.  159. 
8  PsT.— 28  853 


558  SUPREME  COURT  [Jan'y 

Hazard  ?.  New  England  Marine  Insurance  Go. 

lee  &  Co,,  for  Thomas  Hazard,  jun.,  of  New  York,  $16,000  on  the  ship 
DawD,  and  outfits,  at  and  from  New  York  to  the  Pacific  ocean  and  else- 
where, on  a  whaling  voyage,  during  her  stay  and  fishing,  and  until  her  return 
to  Now  York,  or  port  of  discharge  in  the  United  States,  with  liberty,  Ac. 
The  declaration  contained  various  counts,  stating  a  total  loss  of  the  vessel, 
and  a  partial  loss  of  the  cargo,  and  also  a  partial  damage  to  the  vessel,  by 
perils  of  the  seas. 

It  appeared  in  evidence,  that  the  vessel  sailed  on  the  29th  of  December 
1827  ;  and  on  her  outward  passage,  struck  upon  a  rock  at  the  Cape  de  Yerd 
Islands,  and  knocked  off  a  portion  of  her  false  keel,  but  proceeded  on  her 
voyage,  and  continued  cruising,  and  encountered  some  heavy  weather,  until 
she  was  finally  compelled  to  return  to  the  Sandwich  Islands,  where  she 
arrived  in  December  1829,  in  a  very  leaky  condition  ;  and  upon  an  examina- 
tion by  competent  surveyors,  she  was  found  to  be  so  entirely  perforated  by 
worms,  in  her  keel,  stem  and  stern-post,  and  some  of  her  planks,  as  to  be 
wholly  innavigable ;  and  being  incapable  of  repair  at  that  place,  she  was 
condemned  and  sold.  It  also  appeared  in  evidence,  that  after  the  vessel 
^  ,  sustained  *the  injury  at  the  Cape  de  Verds,  she  put  into  St.  Salva- 
-*  dor ;  and  that  both  at  the  Cape  de  Verds,  and  at  St.  Salvador,  the 
bottom  of  the  ship  was  examined  by  swimmers. 

The  defence  to  the  action  was  rested  on  the  following  grounds.  That 
there  was  a  misrepresentation  of  a  fact  material  to  the  risk,  in  the  applica- 
tion made  for  the  insurance,  which  was  by  letter,  and  in  which  the  vessel 
was  represented  to  be  a  coppered  ship.  It  being  alleged  by  the  defendants, 
that  by  the  terms  **  coppered  ship,"  applied  to  a  vessel  destined  upon  a  whal- 
ing voyage  in  the  Pacific  ocean,  it  would  be  understood,  according  to  the 
usages  of  insurance  in  Boston,  that  the  sides  and  bottom  of  her  keel  were 
covered  with  copper ;  and  they  adduced  evidence  to  prove  this  position,  and 
also  that  the  keel  of  this  vessel  was  not  so  covered. 

And  upon  this  point,  the  plaintiff  produced  evidence  to  prove  that  the 
keel  was  so  covered,  or  if  not,  that  it  was  nevertheless  covered  with  leather, 
and  which  was  alleged  to  afford  an  equally  permanent  and  effectual  protec- 
tion against  worms.    The  letter  referred  to  was  as  follows  :. 

New  York,  Twelfth  month  22,  1827. 
JosiAH  Bbadleb  a  Co.,  Boston. 

Respected  Friends : — My  ship,  the  Dawn,  of  New  York,  Henry  Gar- 
diner, master,  is  now  nearly  ready  for  sea,  and  will  probably  sail  in  the 
course  of  next  week,  on  a  whaling  voyage  to  the  Pacific  ocean  and  else- 
where. I  wish  you  to  have  $25,000  insured  for  my  account,  on  the  ship  and 
outfit,  the  ship  valued  at  $15,000,  and  the  outfit  valued  at  $10,000,  each  sub- 
ject to  its  own  average — the  outfit  to  be  transferred  to  my  share  of  the  oil, 
which  will  be  about  two-thirds  of  the  oil,  as  fast  as  it  shall  be  obtained  ;  the 
oil  valued  at  sixty  cents  a  gallon.  If  any  part  of  the  oil  should  be  sent 
home  by  any  other  vessel  or  vessels,  that  part  of  the  oil  not  to  be  deducted 
from  the  sum  insured  on  the  outfit.  Our  ships  sometimes  take  oil  on  their 
outward  passage,  and  wish  to  send  it  home  ;  therefore,  you  will  please  to 
have  it  stipulated  in  the  policy,  for  liberty  to  do  it,  and  also  for  liberty  to 
Btop,  from  time  to  time,  to  procure  refreshments,  as  is  usual  and  customary 
on  such  voyages.     This  is  the  same  ship  that  you  had  insured  for  mo  in 
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Boston,  some  years  since.  I  will  only  ^observe,  that  I  believe  her  to 
be  one  of  the  strongest  and  best  ships  in  the  whale  fishery ;  she  has 
been  newly  coppered,  to  light  water-mark,  above  w^hich  she  is  sheathed 
with  leather  to.  the  wales,  and  fitted  in  every  respect  in  the  best  manner, 
and  commanded  by  an  experienced,  capable  an.d  prudent  master,  which 
entitles  her  to  be  insured  at  as  low  a  premium  as  any  ship  in  that  business. 
You  got  her  insured  for  me,  the  last  time,  on  a  similar  voyage,  against  all 
risks,  for  six  per  cent.,  although  I  understand  that  premiums  have  risen  a 
little  in  Boston.  I  can  but  hope  that  yon  will  be  able  to  get  this  assurance 
effected  at  six  and  a  half  or  seven  per  cent. — indeed  I  should  not  be  willing 
to  give  more  than  eight  per  cent.  Hoping  to  hear  from  you  soon,  on  the 
subject  of  this  insurance,  I  remain,  with  great  repect,  your  assured  friend, 

Thomas  Hazard,  Jun. 

The  plaintiff  also  gave  in  evidence  a  letter  from  his  intestate,  of  which 
the  following  is  a  copy. 

New  York,  Eighth  month  20,  1824. 
JosiAH  Bbadlee  a  Co. 

Esteemed  Friends  : — ^My  ship,  the  Dawn,  of  New  York,  John  H.  Butler, 
master,  sailed  yesterday  morning  on  a  whaling  voyage  to  the  Pacific  ocean 
and  elsewhere.  I  wish  you  to  have  $25,000  insured,  provided  you  can  get 
it  effected  at  seven  per  cent,  or  under.  This  ship  is  about  327  tons,  built  in 
this  city,  of  excellent  materials ;  is  between  seven  and  eight  years  old, 
oopper-fastened,  newly  sheathed  with  wood,  which  was  put  on  with  composi- 
tion nails,  and  then  sheathed  over  the  wooden-sheathing  with  sole  leather, 
which  was  also  put  on  with  composition  nails.  Ship  valued  at  $15,000,  and 
the  outfit  at  $10,000,  each  subject  to  its  own  average  :  the  latter  to  be  trans- 
ferred to  the  oil  as  fast  as  it  may  be  obtained  (say  my  proportion,  which 
will  be  about  two- thirds  of  all  that  may  be  obtained),  the  same  to  be  valued 
at  forty  cents  per  gallon  ;  if  part  should  be  sent  home  by  any  other  vessel 
or  vessels,  that  part  not  to  be  deducted  from  the  amount  insured  on  the  out- 
fit. Sometimes,  our  ships  take  oil  between  here  and  the  Cape  de  Yerd 
Islands,  and  wish  to  send  it  home  ;  therefore,  I  wish  you  to  stipulate  in  the 
policy  for  liberty  to  do  it.  Hoping  *to  hear  fiom  you  soon,  on  the  ^^ 
subject  of  this  letter,  I  remain,  your  assured  and  very  respectful  1- 
friend,  Thomas  Hazard,  Jun. 

P.  S.  It  must  be  stipulated  in  the  policy,  that  the  ship  have  liberty  to 
stop  for  refreshments,  as  is  usual  and  customary  on  such  voyages. 

The  evidence  was  submitted  to  the  jury,  under  the  following  charge,  by 
the  presiding  judge  of  the  circuit  court.  That,  as  to  the  objection  taken 
to  the  plaintiff's  right  of  recovery,  upon  the  ground,  that  there  was  no  sufii- 
oient  abandonment  made  out,  whatever  might  be  his  opinion  of  the  validity 
of  the  objection,  he  should,  for  the  purposes  of  the  trial,  rule,  and  he 
accordingly  did  rule,  that  under  all  the  circumstances  of  the  case,  the 
abandonment  was  snfiicient  in  point  of  law.  2.  That  the  representation  and 
facts  stated  in  that  letter  (the  letter  of  the  plaintiff's  intestate  to  his  agents, 
left  with  the  defendants  at  the  time  application  was  made  for  insurance),  so 
far  as  they  were  material  to  the  risk,  must  be  substantially  true  ;  that  if  the 
ship  was  not  coppered,  as  stated  in  that  letter ;  and  the  ship  did  not,  in  that 
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respect,  correspond  with  the  representation,  and  the  difference  between  the 
facts  and  the  representation  was  material  to  the  risk,  then  the  plaintiff  was 
not  entitled  to  recover  upon  the  policy  ;  and  he  left  the  facts  as  to  repre- 
sentation and  the  materiality,  to  the  jury.  That,  in  ascertaining  whether 
the  vessel  was  coppered,  it  was  for  the  jury  to  determine,  what  constitutes  a 
"coppered  ship  ;*'  and  if  the  jury  should  find,  from  the  testimony,  that  in 
order  to  constitute  what  is  called  a  coppered  ship,  the  bottom  of  the  keel, 
and  the  sides  of  the  keel,  as  well  as  the  sides  of  the  vessel,  must  be  cop- 
pered; and  they  should  further  find,  that  this  vessel  was  not  so  coppered,  and 
the  deficiency  was  material  to  the  risk ;  then  there  was  not  a  compliance 
with  the  terms  of  the  letter  left  with  the  underwriters,  and  the  underwriters 
were  not  liable  upon  the  policy.  Or,  if  they  should  find,  that  a  ship  coppered 
on  her  sides,  and  also  on  the  sides  of  the  keel,  and  not  on  the  bottom  of  the 
keel  or  false  keel,  would  meet  the  representation  of  a  coppered  ship  on 
other  voyages,  but  that  in  whaling  voyages  in  the  Pacific  ocean,  the  usual 
and  customary  mode  is  to  copper  the  bottom  of  the  keel  or  false  keel ;  and 
^  ,  it  is  understood  by  underwriters,  when  application  is  made  for*insur- 
"J  ance  on  such  voyages,  that  vessels  are  so  coppered,  unless  the  con- 
trary is  stated ;  then,  inasmuch  as  the  letter  applying  for  insurance  is  an 
appllnation  for  insurance  of  a  vessel  on  a  whaling  voyage  in  the  Pacific 
ocean,  the  underwriters  had  a  right  to  consider  the  representation  in  the 
letters  as  describing  the  vessel,  as  coppered,  in  the  manner  in  which  vessels 
are  usually  coppered  for  such  voyages  ;  and  if  the  ship  was  not  so  coppered, 
and  that  deficiency  was  material  to  the  risk,  the  terms  of  the  letter  were  not 
complied  with,  and  the  defendants  were  not  bound  by  the  policy. 

1.  The  court  further  charged,  that  in  ascertaining  what  is  to  be  under- 
stood as  a  coppered  ship,  in  applications  for  insurance  on  a  voyage  of  this 
nature,  the  terms  of  the  application  are  to  be  understood  according  to  the 
ordinary  sense  and  usage  of  those  terms,  in  the  place  where  the  insurance  is 
asked  for  and  made  ;  unless  the  underwriter  knows  that  a  different  sense 
and  usage  prevail  in  the  place  in  which  the  ship  is  then  lying,  and  in  which 
the  owner  resides,  and  from  which  he  writes,  asking  for  the  insurance  ;  or 
unless  the  underwriter  has  some  other  knowledge  that  the  owner  uses  the 
words  in  a  different  sense  and  usage  from  that  which  prevail  in  the  place 
where  the  insurance  is  asked  for  and  made. 

2.  The  court  further  charged  the  jury,  that  although  the  terms  of  the 
letter  applying  for  insurance  were  not  to  be  considered  a  technical  warranty, 
yet,  if  the  coppering  of  the  ship,  as  stated  in  the  letter  on  which  the  insur- 
ance was  made,  was  substantially  untrue  and  incorrect,  in  a  point  material 
to  the  risk  ;  such  a  misrepresentation  would  discharge  the  underwriters, 
although  the  ship  was  partinJIy  coppered,  and  although  the  loss  did  not  arise 
from  any  deficiency  in  the  coppering. 

3.  The  court  further  charged  the  jury,  that  if  there  was  no  misrepresenta- 
tion in  regard  to  the  ship,  and  she  substantially  corresponded  with  the  mis- 
representation ;  still,  if  the  injury  which  occurred  at  the  Cape  de  Verds  was 
reparable,  and  could  have  been  repaired  theie,  or  at  St.  Salvador,  or  at  any 
other  port  at  which  the  vessel  stopped  in  the  course  of  the  voyage,  the 
master  was  bound  to  have  caused  such  repairs  to  be  made,  if  they  were 
material  to  prevent  any  loss.  And  if  he  omitted  to  make  such  repairs, 
because  he  did  not  deem  them  necessary ;  and  if,  by  such  neglect  alone,  the 
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subsequent  loss  of  tlie  ship  by  worms  *was  occasioned,  the  underwriters 
are  not  liabh;  for  any  such  loss  so  occasioned. 

4.  The  court  further  charged,  that  if  the  jury  should  find,  that  in  the 
Pacific  ocean,  worms  ordinarily  assail  and  enter  the  bottoms  of  vessels,  then 
the  loss  of  a  vessel  destroyed  by  worms  would  not  be  a  loss  within  the 
policy. 

5.  The  court  further  charged,  that  as  the  decisions  of  th«  courts  in  Mas- 
sachusetts had  established  that  damage  arising  from  injury  by  worms  was 
not  a  loss  within  the  policy,  the  underwriters  in  Boston  must  be  deemed  as 
contracting  in  reference  to  those  decisions,  and  not  liable  for  losses  from 
that  cause. 

The  court  further  charged  the  jury,  that  if  in  consequence  of  the  injury 
sustained  at  Port  au  Praya,  in  the  Cape  de  Verds,  the  false  keel  was  torn 
off,  whereby  the  vessel  became  exposed  to  the  action  of  the  worms,  and  that 
they  thereby  obtained  entrance  and  destroyed  the  vessel,  that  the  loss  would 
not  come  within  the  policy  ;  it  being  a  consequential  injury,  against  which 
underwriters  are  not  considered  as  taking  the  risk. 

The  counsel  for  the  plaintiff  called  upon  the  court  to  charge  upon  the 
two  following  points  :  1.  That  if  the  jury  believed  that  the  underwriters 
would  not  have  charged  a  higher  rate  or  premium,  if  the  vessel  had  been 
correctly  represented,  than  they  did  charge,  and  that  the  insured  had  not 
intentionally  misrepresented  the  facts ;  then  the  representation  contained  in 
the  letter  is  not  material,  and  does  not  defeat  the  policy.  2.  If  they  believed 
that  the  object  of  coppering  the  bottom  of  the  keel  is  to  protect  it  against 
worms,  and  if  they  also  believed  the  leather  an  equal  protection,  and  was 
put  on  ;  in  that  case,  the  letter  would  not  be  considered  a  material  mis- 
representation. 

1.  The  court  refused  to  direct  the  jury  in  the  terms  stated  ;  but  upon 
this  point  did  direct  the  jury,  that  if  tlie  fact  was  not  material  to  the  risk, 
and  would  not  have  varied  the  conduct  of  the  underwriters,  either  as  to  the 
premium  of  insurance,  or  as  to  the  underwriting,  at  all,  if  the  fact  had  been 
correctly  represented,  and  the  insured  had  not  intentionally  misrepresented 
the  facts ;  then  the  misrepresentation  will  not  prevent  the  insured  from  a 
recovery  in  this  case,  or  defeat  the  policy. 

2.  The  court  refused  to  give  the  directions  in  the  terms  stated  ;  but 
upon  this  point  directed  the  jury,  that  if  the  object  of  coppering  the  bottom 
of  the  keel  was  to  protect  it  against  *  worms,  and  if  they  believed  r^^^ . 
that  leather  is  an  equal  protection,  still  if  the  fact  was,  that  the  let-   *- 

ter  of  instructions  did  contain  a  representation  which  Avas,  and  must  have 
been,  understood,  as  representing  that  the  keel  was  coppered  ;  and  if  that 
fact  was  material  to  the  risk,  and  might  have  induced  the  underwriters  to 
ask  a  higher  premium,  or  not  to  have  underwritten  at  all  ;  then  the  misrep- 
resentation of  its  being  copper,  when  it  was  leather,  would  avoid  the  policy. 
But  if  it  was  not  a  fact  material  to  the  risk,  and  would  not  have  changed 
the  conduct  of  the  underwriters,  either  as  to  underwriting  at  all,  or  in 
asking  a  higher  premium  ;  then  the  misrepresentation  would  not  avoid  the 
policy. 

The  counsel  for  the  plaintiff  excepted  to  the  charge  of  the  court,  on  the 
points  above  stated  ;  and  the  jury  having  rendered  a  verdict  in  favor  of 
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the  defendants,  the  court  entered  judgment  thereon ;  and  the  plaintiff 
prosecuted  this  writ  of  error. 

The  case  was  argued  hy  Sdden,  for  the  plaintiff  in  error ;  and  by 
Xorinffy  with  whom  was  WebsteVy  for  the  defendants. 

SeldeUy  for  the  plaintiff  in  error,  contended,  that  the  charge  of  the  court 
was  erroneous  on  all  the  points  operating  against  the  claim  on  the  under- 
writers. Upon  the  evidence  in  the  case,  he  argued,  that  it  was  by  no  means 
clear,  that  "  a  coppered  vessel,"  in  the  interpretation  given  to  the  terms  by 
the  underwriters  in  Boston,  required  that  the  coppering  should  extend  over 
the  false  keel.  The  testimony  upon  this  point,  in  reference  to  vessels 
engaged  in  the  trade  of  the  Pacific  ocean,  and  sailing  from  Boston,  was 
contradictory  ;  while  it  was  fully  shown  by  the  evidence  of  witnesses 
examined  in  New  York,  that  "  a  coppered  ship  "  was  not  required  to  be 
coppered  in  any  other  manner  than  that  in  which  the  Dawn  was  coppered. 
The  charge  of  the  court  is  erroneous,  where  it  adopts  the  rule  to  be,  that 
the  interpretation  of  the  letter  requesting  insurance  to  be  such  as  the  terms 
used  in  it  are  understood  at  the  place  where  insurance  is  made.  The  letter 
for  insurance  was  in  this  case  written  in  New  York,  and  it  is  to  be  under- 
stood as  it  would  be  in  New  York.  The  court  excluded  the  inquiry 
^  ^  *as  to  the  meaning  of  "a  coppered  ship"  in  the  port  of  New  York. 
-■  Underwriters  are  presumed  to  know  the  usages  and  customs  of  all 
the  places  from  or  to  which  they  make  insurances.  In  this  case,  the  repre- 
sentation, according  to  the  custom  and  usage  in  the  port  of  New  York,  was 
faithfully  correct.  Nor  could  any  charge  of  concealment  be  made,  as  the 
letter  of  the  owner  of  the  Dawn  was  put  into  the  possession  of  the  under- 
writers ;  and  that  letter  describes  the  ship  to  be  what,  in  point  of  fact,  she 
was.  There  is  not  a  pretence  of  intentional  misrepresentation.  Upon  these 
principles  were  cited,  Hughes  on  Insurance  366,  35 1  ;  5  Barn.  &  Aid.  238  ; 
4  Wend.  76  ;  Pet.  C.  C.  160  ;  1  W.  C.  C.  219  ;  1  Binn.  341. 

2.  It  is  not  contended,  that  if  it  had  been  known  to  the  assured,  that 
the  interpretation  of  the  words  describing  the  ship  as  a  coppered  ship,  was 
different  in  Boston  from  that  which  prevailed  in  New  York,  the  difference 
should  not  have  been  admitted  ;  and  the  description  of  the  vessel  should 
have  stated  with  more  precision  the  manner  in  which  she  was  coppered. 
But  no  such  information  was  in  the  possession  of  the  assured  ;  and  he,  as 
well  as  his  agents,  acted  in  perfect  good  faith.  Upon  the  charge  of  misrep- 
resentation in  the  description,  the  counsel  contended,  that  it  should  have 
been  sliown  on  the  part  of  the  underwriters,  as  there  was  no  allegation  of 
mala  fideSy  that  the  facts  said  to  have  been  misrepresented,  materially  con- 
tributed to  effect  the  loss.  The  proposition  laid  down  in  the  charge  of  the 
court  is  too  broad.  The  rules  of  law  relative  to  contracts  of  insurance,  do 
not  differ  so  widely  from  the  rules  relative  to  ordinary  contracts.  Those 
rules  in  reference  to  other  contracts  are,  that  all  that  passed  before  the  con- 
tracts shall  not  be  considered.  Unless  when  fraud  is  charged,  a  party 
cannot  go  back  to  the  state  of  things  before  the  contract  was  made. 
Recently,  the  disposition  of  courts  has  been  to  assimilate  the  principles  of 
law  operating  on  contracts  of  insurance  to  the  law  of  other  contracts.  The 
rule  claimed  for  the  plaintiff  in  error  applies  in  all  the  class  of  cases  where 
the  party  has  acted  under  a  want  of  knowledge,  and  without  any  fraud, 
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This  is  now  the  established  principle.  The  court  will  always  say,  that  in 
all  cases  the  *injary  must  have  been  the  consequence  of  the  very 
fact  represented.  But  by  the  rule  laid  down  in  the  charge  of  the  L 
court  in  this  case,  from  its  generality  and  breadth,  the  underwriter  would 
be  discharged,  in  case  of  any  deficiency  of  outfit,  although  afterwards  sup- 
plied. Cited,  1  Moo.  &  Malk.  367  ;  Hughes  on  Insurance  348  ;  1  Doug. 
238  ;  8  Wend.  163. 

3.  The  master  of  the  ship  should  have  made  the  repairs  required  in  con- 
sequence of  the  accident  to  the  ship  ;  and  if  he  did  not  make  them,  the 
underwriters  are  not  discharged,  in  consequence  of  his  neglect  to  have 
the  repairs  made.  It  is  contended,  that  after  the  injury  happened,  the 
master  become  the  agent  of  the  underwriters,  as  well  as  of  the  assured,  for 
the  purpose  of  making  the  necessary  repairs.  This  was  most  certainly  the 
case  in  the  present  controversy,  as  the  judgment  of  the  master  was  exercised 
upon  the  subject  of  the  repairs,  and  as  they  might  have  been  considerable. 
The  master  thought  the  interests  of  the  assurers  were  promoted  by  the 
course  he  pursued ;  but  the  charge  of  the  court  denies  the  right  of  the 
master  to  exercise  his  discretion,  and  denies  to  the  plaintiff  the  benefit  of 
this  principle  of  the  law  of  insurance.  From  the  period  of  the  accident,  this 
agency  existed  ;  and  the  assured  is  not  to  be  subjected  to  the  consequences 
of  its  not  having  been  properly  used.  This  rule  docs  not  extend  to  the 
oases  in  which  the  technical  rules  relative  to  abandonments  prevail.  The 
authorities  show  that  the  contract  of  the  owner  is  fulfilled,  when  he  provides 
a  competent  master ;  and  sustain  the  principle,  that,  under  such  circum- 
stances as  those  of  the  case  before  the  court,  the  master  is  the  agent  of  all 
.the  parties  to  the  contract  of  insurance.  2  Barn.  &  Aid.  82  ;  Phillips  on 
Ins.  249  ;  7  Barn.  &  Cres.  794 ;  6  Barn.  &  Aid.  171. 

4.  As  to  the  point,  whether  a  loss  caused  by  the  destruction  of  the  vessel 
by  worms  is  within  the  policy,  it  was  argued,  that  but  one  case,  other  than 
that  decided  in  Massachusetts,  sustained  the  principle  claimed  for  the  under- 
writers in  this  case  ;  that  was  the  case  in  1  Esp.  444.  The  vessel  was 
engaged  in  the  slave  trade,  and  the  destruction  was  produced  by  her  lying 
in  the  rivers  in  Africa.  Her  death- wound  was  received  during  that  time. 
But  in  this  case,  the  injury  from  *worms  took  place,  while  the  ship  .^.^h 
was  on  the  high  seas,  in  the  regular  prosecution  of  the  voyage  insured.  *■ 
The  loss  was  the  consequence  of  her  navigating  the  Pacific  ocean.  The 
destruction  was  not  from  the  age  of  the  vessel,  but  by  a  cause  which  oper- 
ates on  new  as  well  as  old  ships.  The  authorities  upon  the  law  of  insur- 
ance do  not  sustain  the  position  laid  down  by  the  circuit  court  in  the  charge 
to  the  jury.  The  case  of  Martin  v.  JSalern  Ijisfiirance  Company y  2  Mass. 
424,  is  imperfect ;  and  does  not  establish  the  general  principle.  It  rests 
upon  the  case  in  Espinasse,  cited  ;  and  the  injury  occurred  while  the  vessel 
was  at  the  wharf,  detained  by  the  embargo.  The  loss  by  worms  has  been 
likened  to  one  sustained  by  rats,  but  the  cases  are  dissimilar.  In  reference 
to  the  liability  of  underwriters  for  such  losses,  the  cases  are  contradictory. 
1  Binii.  692  ;  4  Camp.  203.  Abbott  on  Shipping  does  not  class  this  among 
the  losses  for  which  the  assurers  are  not  liable.  Abbott  257.  In  2  (/aines 
86,  Judge  Livingston  disapproved  of  the  decision  in  Rohl  v.  Parr^  1  Esp 

444. 
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IfOringy  for  the  defendant. — The  first  qaestion  presented  for  tbe  ooMd- 
eration  of  the  court,  is  one  involving  the  principles  of  verbal  constmctionn. 
The  defendants  maintain,  that  the  ruling  of  the  court  is  correct ;  tfamt  the 
terms  '^  coppered  ship,"  are  to  be  understood  according  to  the  usage  and 
sense  pre  vail  mg  in  the  place  where  the  insurance  was  asked  for,  snd  the 
contract  was  made,  and  to  be  performed.  The  fundamental  principle  of 
verbal  construction  is,  that  words  are  to  be  understood  in  that  sense  in 
which  the  party  using  them  supposes  that  the  party  to  whom  they  are 
addressed  receives  them.  The  position  laid  down  by  the  court,  seems  a 
necessary  corollary  of  this  general  proposition  ;  for  the  party  using  teran 
to  another,  in  a  place  in  which  he  knows  that  a  distinct  meaning  obtains, 
must  presume  that  to  him  such  will  be  their  only  import.  If  he  knows  that 
they  admit  two  or  more  senses,  he  either  knows  that  the  party  to  whom  tbey 
are  addressed  will  construe  them  in  one  rather  than  in  the  other,  or  is  bomul 
^  ,  to  explain  the  meaning  ;  and  if  he  is  ignorant  of  any  meaning  *diff6r- 
^  ing  from  that  in  which  he  understands  them,  he  should  abide  the  con- 
sequences, if  the  other  party,  honestly  and  without  fault,  is  misled  ;  fur  the 
writer  is  the  author  of  the  mistake,  however  inadvertently.  And  in  this 
particular,  the  case  might  be  likened  to  that  of  an  inadvertent  trespass,  In 
which  the  party  occasioning  the  damage  is  bound  to  make  indemnity,  htm- 
ever  unintentional  may  have  been  the  act. 

In  the  case  at  bar,  if  the  plaintiff's  testator  honestly  used  the  words  an 
one  sense,  and  the  defendants  as  honestly  understood  them  in  another,  there 
was  a  mutual  mistake,  and  therefore,  no  contract  between  them  ;  and  the 
case  is  analogous,  if  not  similar,  to  that  of  an  inadvertent  and  innocent  mis- 
representation, or  concealment  of  a  fact  material  to  the  risk  ;  in  ivhicdi, 
according  to  the  established  principles  regulating  the  contract  of  inctnranoe, 
the  policy  is  held  void.  Numerous  cases  have  been  decided,  illoetrativeof  the 
application  of  this  principle.  Thus,  if  a  bill  of  exchange,  for  a  given  nmn- 
berof  pounds,  be  drawn  in  London  on  Dublin  or  Bermuda,  and  the  onrrenoy 
be  not  specified,  it  will  be  pai<l  in  Irish  or  Bcrmudian  currency,  and  not  in 
pounds  sterling.  So,  in  cases  of  contracts  made  between  parties  resident  in 
different  countries,  in  which  a  difference  of  weight  or  measure  prevaiis, 
they  must  be  construed  according  to  the  import  of  the  terms  in  that  coim- 
try  where  the  contract  is  to  be  performed  ;  although  the  party  residing  in 
the  other  may  have  been  ignorant  of  such  difference.  Potter  v.  '£n>wn^ 
6  East  130  ;  Bridge  v.  Wain^  I  Stark.  604  ;  Kearney  v.  King^  2'HBrn.  Jk 
Aid.;  Benson  v.  Schneider ,  1  Taunt.  272  ;  Burrows  v.  Jemino,  2  Str.  798, 

In  reply  t )  the  position  taken  by  the  plaintiff's  counsel,  that  the  rule -iaid 
down  by  the  court  is  not  applicable,  because  the  terms  in  question  were  not 
used  in  the  policy,  but  in  a  collateral  paper  ;  it  is  submitted,  that  the  paper 
referred  to,  being  the  written  representation  upon  which  the  insurance  was 
applied  for,  was  the  basis  of  the  whole  contract,  and  can  with  no  more  .pro- 
priety be  termed  collateral,  than  would  be  the  foundation  of  a  building  in 
reference  to  the  superstructure. 

It  is  said,  that  because  the  letter  was  written  in  New  York,  it  is  to  be 

understood  as  the  terms  are  there  used.     But  if  it  was  written,  it  was^not 

to  be  read,  nor  understood,  nor  acted  upon  there,  but  in  Boston.    Jf  4he 

^       •  plaintiff's  testator,  instead  *of  writing,  had  applied  personally,  and 

-I  used  the  language  in  the  city  of  Boston,  it  is  believed,  that  the  rule 
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laid  down  by  the  court  would  be  esteemed  correct ;  and  it  is  not  pereeiv^, 
tbat  tbere  is  any  substantial  difference  between  tbe  two  cases. 

It  is  asked  by  the  plaintiff's  counsel,  what  would  have  been  the  ewme* 
quence,  if  tbe  question  before  the  court  had  come  up  in  the  form  of  one  -of 
seaworthiness,  instead  of  one  of  construction,  and  it  bad  been  proved,  fhnt 
this  vessel  was  seaworthy  for  the  voyage,  according  to  the  understanding  of 
merchants  in  New  York,  though  not  so  considered  in  Boston  ?  The  answer 
is  obvious.  Admitting,  that  in  such  case,  the  insurers  would  be  liaible, 
because  by  underwriting  a  New  York  ship,  they  must  be  presumed  to  bave 
known,  or  been  willing  to  take  the  risk  of  such  preparation  as  is  nraal  -in 
that  port,  still,  such  a  view  does  not  cover  the  case  at  bar.  For  bere,  ^isbe 
question  is  one  of  representation  concerning  a  particular  fact,  affecting  Itbe 
seaworthiness  of  the  vessel,  which  the  insured  was  not  bound  to  make,  4>ttt 
which,  if  made,  must  be  strictly  true.  And  if  it  prove  otherwise,  and  be 
of  a  fact  affecting  the  risk,  the  policy  is  void,  although  tbe  vessel  might 
have  been  seaworthy.  If  there  is  a  material  difference  between  a  leatbered 
and  a  coppered  keel,  and  the  insured  represented  it  to  be  coppered,  when,  m 
fact,  it  was  covered  with  leather  ;  it  is  not  the  less  a  misrepresetrtsrtion, 
though  both  be  seaworthy.  So  that  the  question  rests  wboNy  upon  "the 
inquiry,  as  to  what  is  the  proper  construction  of  the  partionlaT  terms  used, 
without  reference  to  the  question  of  seaworthiness. 

Again,  it  was  urged,  that  insurers  are  bound  to  know  tbe  usages  of  i^mde, 
and  of  course,  to  know  the  meaning  of  the  terms  used  in  trade.  It  is 'Con- 
ceded, that  they  are  bound  to  know  the  usages  of  trade  affecting  'the  piske 
which  they  assume  ;  and  it  may  also  be  admitted,  that  tbey  are  bound  *to 
know  the  ordinary  meaning  of  the  terms  used  in  their  contracts  ;  'but  \tbey 
are  only  bound  to  know  them,  as  used  in  those  places  where  tbe  -eontraot  is 
made,  and  to  be  performed.  If,  in  this  case,  at  tbe  time  "wben  "^be  IcfMer 
was  written,  there  had  been  a  difference  in  the  currency  between  l^ew 
York  and  Massachusetts,  so  that  a  dollar  in  the  former  was  worth 'ninety 
cents  only,  while  in  the  latter  worth  an  hundred,  the  plaintiff's  *testa-  r^^^n^ 
tor  would  not  have  been  content  to  have  the  terms  used  in  the  pro-  *•  * 
posal,  construed  according  to  their  meaning  in  "New  York. 

The  second  objection  taken  by  the  plaintiff,  is  to  the  rule  }aididown*by 
tbe  court,  that  the  misrepresentation  of  a  fact  material  to  the  risk,  defeats 
the  policy,  although  the  subject  of  such  misrepresentation  may  not  liave 
contributed  to  the  loss.  This  rule  of  law  has  been  so  long  established, -and 
has  been  so  universally  recognised,  that  it  is  more  properly ^to  ^bc  oon- 
sidered  as  an  axiom  or  postulate  in  the  law  of  insurance,  than  a  fltibjeot  ^er 
argument.  The  comments  of  the  plaintiff's  counsel  upon  'the  evidence  to 
this  point,  are  believed  to  be  irrelevant ;  for  the  fact  of  the  miareppeBent- 
ation  of  a  circumstance  material  to  the  risk  being  estsblisbed,  we  ere 
stopped  in  limine;  we  cannot  go  further  to  argue  what  effect 'the  'want  <ff 
copper  upon  the  keel  might  or  might  not  have  had  upon  the  interest,  or 
rights,  or  obligations  of  the  parties;  for  there  are  no  rights,  nor  obligation^ 
nor  parties — there  was  no  contract.  That  this  rule  has  been  universally 
recognised,  appears  by  all  the  elementary  writers.  1  Marsh,  on  Ins.  45fMJ ; 
Hughes  845 ;  Phillips  80-1 1 1  ;  3  Kent's  Com.  230 ;  Lynch  v.  iHamiUon^ 
3  Taunt.  37  ;  Lynch  v.  Lhinsfor^  13  East  494. 

But  the  plaintiff  relies  upon  the  case  of  Kinn  v.  7b6m,  1  Meo.^ft 'Miftlk. 
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36 7,  as  establishing  a  different  rule  ;  yet  upon  examination,  and  a  strict 
application  of  the  language  of  the  court  to  the  facts  then  under  considera- 
tion, it  will  not  be  found  to  authorize  any  such  inference.  The  point  upon 
which  it  appears  to  have  been  decided  was,  that  the  alleged  misrepresenta- 
tion was,  in  fact,  a  different  executory  agreement,  which  could  not  be 
proved  to  vary  the  written  contract ;  but  if  fraudulently  made,  for  the  pur- 
pose of  inducing  the  insurer  to  subscibe  the  policy,  might  be  proved  to 
vacate  it. 

The  next  point  arises  upon  the  refusal  of  the  court  to  charge  the  jury, 
that  if  they  believe,  that  the  object  of  coppering  the  bottom  is  to  protect  it 
against  worms,  and  if  the  leather  were  an  equal  protection,  the  letter  apply- 
ing for  insurance  would  not  be  considered  a  material  misrepresentation. 
The  refusal  of  the  court  seems,  however,  obviously  correct ;  because  the 
♦•Til  ^^''®^^*®^  prayed  for,  if  given,  would  have  prevented  the  jury  *from 
-1  inquiring  into  the  other  effects  of  covering  a  vessel's  bottom  with 
leather  instead  of  copper,  beside  that  of  protection  against  worms  ;  and 
which  other  effects  might  be  material  to  the  risk,  and  vary  the  premium, 
although  vessels  might  not  be  coppered  on  account  of  them  only  ;  as,  for 
instance,  the  well-known  tendency  of  leather  to  become  foul,  and  covered 
with  shell-fish  and  grass,  &c.,  by  means  of  which  her  sailing  is  materially 
affected,  and  her  chance  of  escaping  from  capture  and  other  perils  dimin- 
ished, and  her  voyage  prolonged,  thus  increasing  the  duration  of  the  risks 
insured  against.  And  although  these  reasons  might  not  apply  in  their  full 
extent  to  the  case  at  bar,  the  principle  is  nevertheless  the  same ;  and  it 
may  also  be  added,  that  there  would  be  a  material  difference  in  a  keel  newly 
coppered,  as  this  was  represented  to  have  been,  and  one  covered  with 
leather  three  years  old,  as  this  was  proved  to  have  been  ;  and  that  insurers 
are  not  bound  to  run  the  hazard  of  experiments  made  contrary  to  their  con- 
tract, and  without  their  knowledge. 

The  next  exception  taken  by  the  plaintiff  was,  to  the  instruction,  that 
if  the  jury  should  find,  that  in  the  Pacific  ocean,  worms  ordinarily  assail  the 
bottoms  of  vessels,  a  loss  from  such  a  cause  would  not  be  within  the  policy  ; 
and  that  as  the  decision  of  the  courts  in  Massachusetts  had  established  this 
doctrine,  the  underwriters  of  this  policy  must  be  deemed  as  contracting  in 
reference  to  them,  and  so  not  liable  for  such  a  loss.  The  first  part  of  this 
proposition  seems  manifestly  correct.  If  worms  infest  the  Pacific  ocean,  so 
that  a  vessel  upon  entering  it,  and  not  properly  protected,  is  necessarily 
exposed  to  destruction,  the  danger  is  not  an  extraordiitary  peril,  against 
which  alone  insurance  is  made  ;  but  a  certain  on^i,  against  which  the  insured 
is  bound  to  provide.  A  contrary  doctrine  would  involve  the  absurdity  of 
converting  the  contract  of  insurance  into  one  of  indemnity  against  certain 
loss.  This  point  has  been  long  established  and  acquiesced  in  by  insurers 
and  elementary  writers,  without  question  of  its  soundness.  1  Esp.  144  ;  2 
Marsh.  492  ;  Benecke  456;  Hughes  218  ;  3  Kent's  Com.  248.  The  sug- 
^  -  gestion  in  Phillips  251,  is  unsupported  by  authority  ;  *and  however 
-J  just  such  a  rule  might  have  been,  in  former  times,  it  cannot  be  so 
considered,  now  that  repairs  of  vessels  can  be  made  in  all  parts  of  the 
world.     And  the  application  of  the  lex  loci  is  indisputable. 

A  further  exception  is  to  the  charge,  that  if  the  injury  to  the  copper 
might  have  been  repaired,  and  the  subsequent  loss  by  worms  happened  by 
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reason  of  tbe  master's  neglect  to  make  such  repairs,  the  insurers  are  not 
liable.  The  general  proposition,  that  the  assured  is  bound  to  keep  his  ves- 
sel in  a  suitable  condition  to  perform  her  voyage,  it  is  believed,  has  never 
before  been  questioned.  This  obligation  upon  him  as  owner,  in  all  cases  of 
charter-parties  and  contracts  of  affreightment,  is  perfect ;  and,  it^  should 
seem,  ought  to  be  so  with  regard  to  insurers.  1  Abbott  on  Shipping  218, 
note  (ed.  1829)  ;  Putnam  v.  Wood^  3  Mass.  481.  It  is  true,  that  the  original 
doctrine  of  implied  warranty  of  seaworthiness  has  been  somewhat  mitigated 
by  late  decisions  ;  it  having  been  recently  held,  that  an  excess  or  deficiency 
in  the  condition  of  the  vessel,  removed  before  a  loss,  restores  the  contract. 
1  M.  &  R.  673  ;  7  B.  &  C.  794.  But  no  change  has  been  made  affecting 
the  implied  contract  which  the  insured  is  under  to  do  his  duty,  by  keeping 
his  vessel  in  suitable  repair. 

The  plaintiff  rests  this  part  of  his  case  upon  these  two  positions.  1. 
That  the  implied  warranty  of  sea  worth  ines  applies  only  to  the  commence- 
ment of  the  voyage,  and  is  not  continuous.  2.  That  the  master,  after  a 
disaster,  becomes  the  agent  of  the  insurers  as  well  as  of  the  insured  ;  and 
therefore,  the  insurers  are  liable  for  the  consequences  of  his  neglect  or  mis- 
take in  omitting  to  repair  the  damage  done  by  such  disaster. 

The  first  positioi  is,  at  least,  of  doubtful  authority,  and  however  maintain- 
able upon  the  strength  of  English  decisions,  the  American  cases  seem  to 
establish  a  contrary  doctrine.  It  rests  upon  the  authority  of  the  cases  above 
cited.  1  M.  ife  R.  673  ;  7  B.  <fe  C.  704.  It  seems  opposed  to  those  general 
principles  heretofore  supposed  the  basis  of  this  contract.  Good  faith  to  the 
assurer,  assuming  great  hazard  for  small  compensation,  having  no  possession 
or  right  of  possession  of  the  vessel,  nor  any  knowledge  *of  her  condition,  r»^Ho 
nor  any  power  to  keep  her  seaworthy,  and  relying,  therefore,  entirely  *• 
upon  the  skill,  care  and  fidelity  of  the  owner  and  his  agents ;  requires  that  they 
be  held  strictly  to  the  obligation  of  such  skill,  care  and  fidelity,  as  a  condition 
precedent  to  any  rights  under  this  contract.  And  public  policy,  interested 
in  the  preservation  of  vast  amounts  of  property  and  of  human  life,  wholly 
dependent  upon  the  fidelity  with  which  this  part  of  the  duty  is  performed 
by  the  assured,  equally  demands  his  being  holden  to  this  strict  obligation,  in 
order  to  visit  upon  him,  in  case  of  a  breach  of  it,  the  whole  loss,  as  a  just 
retribution  for  his  carelessness  or  neglect.  The  American  cases  referred  to 
are,  Tidmarsh  v.  Washington  Fire  and  Mar,  Ins.  Company^  4  Mason  439 ; 
Peters  v.  Phcenix  Ins.  Company^  3  Serg.  &  Rawlc  25. 

But  if  this  position  were  sound,  it  would  not  avail  the  plaintiff  ;  for  it 
would  not  prove  that  the  insures  are  liable  for  a  loss  happening  even  by  a 
peril  insured  against,  if  the  direct  consequence  of  unseaworthiness.  And 
still  less  would  it  prove,  that  they  are  liable  for  a  loss  by  a  peril  not  insured 
against,  arising  from  that  unseaworthiness,  which  is  the  case  at  bar.  The 
cases  relied  on  by  the  plaintiff,  tend  to  establish  merely  this  doctrine,  that 
the  implied  warranty  of  seaworthiness  relates  only  to  the  commencement  of 
the  voyage,  so  that,  if  complied  with,  the  contract  still  subsists,  though  there 
be  subsequent  un worthiness,  which  might  have  been  repaired.  They  do  not 
sustain  the  doctrine,  that  if  a  loss  happened  from  such  unseaworthiness,  the 
insurers  will  be  liable  for  that  loss,  however  they  might  be  for  one  arising  from 
any  other  cause.  These  two  propositions  are  ent  irely  distinct.  An  implied  war- 
ranty is  in  the  nature  of  a  condition  precedent  to  the  inception  of  the  co.n« 
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tract,  without  the  performance  of  which  it  never  takes  effect.  The  duty  of 
keeping  the  vessel  in  a  seaworthy  state  is  a  continuing  obligation,  consequent 
upon  the  contract ;  the  breach  of  which  will  not  destroy  it,  though  it  will 
visit  upon  the  insured  the  consequences  of  such  breach.  The  doctrine,  that 
insurers  may  be  holden  answerable  for  losses  occasioned  by  unseaworthiness, 
which  might  have  been  repaired,  is  at  variance  with  principles  of  public 
policy,  the  received  opinions  of  insurers,  and  the  reasonable  construc- 
tion of  the  language  of  their  contract.  It  would  open  a  wide  door  to 
♦5741  *^^*^^8>  ^7  tempting  the  assured  to  convert  small  into  great,  and 
"*  partial  into  constructive  losses.  If,  for  instance,  a  partial  damage 
should  not  amount  to  the  stipulated  average  of  five  per  cent,  on  the  value 
of  the  vessel,  which  is  necessary  to  create  liability  on  the  part  of  the  insurer  ; 
how  easily  might  it  be  made  one,  if  left  unrepaired,  until  sufficiently  increased, 
or  connected  with  others.  And  if  a  partial  loss,  one- third  of  the  expense  of 
repairing,  which  must  fall  upon  the  assured,  should  be  worse  for  him  than 
a  constructive  total  loss,  as  very  frequently  happens,  Avbat  would  be  more 
easy  than  to  suffer  it  to  become  one?  And  how  readily  the  assured  and  their 
agents  yield  to  temptations  of  these  descriptions,  judicial  records  furnish 
plenary  evidence.  If  a  party  may  insure  against  loss  by  a  breach  of  his  own 
contract,  occasioned  by  the  neglect  or  default  of  his  agent  appointed  to  fulfil 
it ;  what  limit  is  there  to  the  temptation  to  fraud  and  the  exposure  of  pro- 
perty and  life,  short  of  the  negligence  and  avarice  of  those  who  may  be  in- 
trusted with  their  preservation  ? 

That  this  doctrine  is  opposed  to  received  opinions,  is  manifest,  from  the 
consideration,  that  no  decided  case,  no  judicial  obiter  dictum^  no  opinion  of 
an  elementary  writer,  is  adduced  in  support  of  the  plaintiff's  position.  The 
doctrine  contended  for,  if  established,  would  seem  to  constitute  one,  if  not 
the  only  exception  to  the  elementary  rule,  that  no  man  shall  take  advantage 
of  his  own  wrong.  Again,  this  doctrine  is  opposed  to  the  reasonable  con- 
struction of  the  language  of  the  contract.  The  insurers  undertake  to  in- 
demnify against  losses  by  perils  of  the  sea.  What  then  is  such  loss  in  any 
given  case?  It  is  clearly  the  extent  of  damage  then  sustained,  to  be  esti- 
mated by  the  cost  of  repairing  it,  at  the  time  and  place  when  and  where  such 
reparation  can,  by  reasonable  diligence,  be  first  had.  The  loss  is  then  ascer- 
tained and  determined  ;  the  peril  and  its  legitimate  consequences  have  then 
ceased.  The  assured  cannot,  by  his  own  act  or  neglect,  add  to  such  loss,  or- 
superinduce  further  consequences  at  the  expense  of  the  underwriters. 

If  the  vessel  be  further  exposed,  and  lost,  by  reason  of  the  damage  which 
could  have  been  so  repaired,  such  further  loss  is  not  a  legitimate  consequence 
♦ft'Tfil  ^^  ^^**  peril,  because  neither  *inevitable  nor  reasonable.  And,  if 
-■  a  vessel  so  circumstanced  be  lost,  with  or  without  the  occurrence  of  a 
new  peril,  which  would  not  have  proved  fatal  to  her,  but  for  the  omission  to 
repair  the  damage,  the  subsequent  loss  is  not  one  by  a  peril  insured  against. 
Thus,  if  a  vessel  be  strained,  and  an'ive  at  a  port  where  repairs  can  be  mnde, 
the  expense  of  such  repairs  is  the  amount  of  the  loss ;  the  peril  and  its 
legitimate  consequences  have  terminated.  If  she  sail  without  repairs,  and 
founder  in  smooth  weather,  the  foundering  is  not  by  a  peril  insured  against, 
for  there  was  none  at  the  time.  So,  if  she  founder  in  a  gale  of  wind,  which 
it  could  be  proved  that  she  would  have  weathered,  had  she  been  properly 
repaired,  the  result  would  be  the  same.    In  neither  of  these  cases,  is  the 
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total  loss  the  necessary  or  fair  consequence  of  the  peril  insured  against,  but 
is  owing  wholly  to  the  neglect  of  the  assured  or  his  agents.  In  such  a 
case,  however,  the  partial  loss  is  by  a  peril  insured  against,  and  to  that  ex- 
tent the  underwriters  are  liable  ;  but  the  subsequent  total  loss  was  not  so ; 
for  it  was  not  immediately  owing  to  any  peril,  nor  necessarily  consequent 
upon  any. 

The  case  would  be  otherwise,  if  the  damage  were  such  as  could  not  by 
reasonable  care  have  been  discovered,  or  by  reasonable  diligence  been  previ- 
ously repaired ;  for  then  all  the  consequences  of  the  original  peril  would 
be  properly  considered  as  immediate  or  necessary.  Thus,  in  the  case  at  bar, 
the  loss  of  the  false  keel  at  the  Cape  de  Yerds,  and  of  the  copper  (if  she  was 
coppered),  was  a  partial  loss,  which  might  have  been  immediately  or  soon 
after  repaired ;  and  for  the  expense  of  which  reparation,  the  defendants  were 
accountable,  cost  what  it  might.  The  subsequent  loss  by  worms,  therefore, 
was  neither  an  immediate  nor  inevitable  consequence  of  the  peril  there 
encountered.  If  the  plaintiff's  doctrine  be  sound,  then,  as  it  took  two  years 
after  the  happening  of  the  peril  for  the  worms  to  complete  the  destruction 
of  the  vessel,  she  is  to  be  considered  as  having  been  kept,  for  that  time, 
under  the  perpetual  and  incessant  operation  of  the  consequences  of  the 
peril,  by  the  mere  will  or  neglect  of  the  assured,  at  the  hazard  of  the  under- 
writers. If  the  master,  by  his  omission  to  make  repairs  while  in  port,  may 
render  the  insurers  liable  for  a  subsequent  loss  at  sea,  happening  by  reason 
of  their  omission  ;  why  would  they  not  *be  answerable  for  the  loss,  r^.w^. 
should  he  abandon  the  ship  in  port,  instead  of  repairing  her?  The  ^ 
consequences  would  be  far  less  serious  to  the  underwriters. 

The  case  of  a  loss,  happening  in  consequence  of  the  previous  neglect  or 
default  of  the  assured  to  repair  his  vessel,  is  plainly  distinguishable  from 
the  case  cited  by  the  plaintiff,  in  which  it  has  been  decided,  that  under- 
writers are  answerable  for  losses  immediately  owing  to  perils  insured 
against ;  though  the  exposure  to  such  perils  be  occasioned  by  the  accidental 
negligence  of  the  master  or  crew.  From  the  imperfection  of  human 
nature,  it  must  be  anticipated,  that  the  perils  insured  against  will  thus 
sometimes  occur,  and  it  is  not  unreasonable,  therefore,  to  consider  them 
as  comprehended  in  the  contract ;  whereas,  a  neglect  or  voluntary  omission 
to  make  necessary  repairs,  is  not  accidental,  nor  to  be  anticipated,  but  is  like 
any  other  omission  to  fulfil  a  contract,  the  consequences  of  which  must  fall 
upon  the  guilty  party.  Thus,  if  the  assured  were  himself  on  board  the  ves- 
sel, he  could  not  prevent  her  loss  by  the  former  cause,  i,  e.  some  sudden  or 
accidental  carelessness,  but  he  could  keep  his  vessel  in  good  repair ;  and  the 
master  in  this  respect  is  his  representative.  Paddock  v.  Franklin  Ins,  Co,^ 
11  Pick.  227  ;  3  Serg.  &  Rawle  25.  But  if  the  plaintiff's  position  were 
tenable,  and  insurers  were  answerable  for  losses  happening  by  means  of 
perils  insured  against,  though  occasioned  by  the  previous  neglect  or  default 
of  the  insured  to  keep  the  vessel  in  a  seaworthy  condition,  such  a  doctrine 
would  not  embrace  the  case  at  bar  ;  for  here  the  vessel  was  not  lost  by  any 
such  peril,  but  by  worms,  which  is  not  a  peril  embraced  in  this  policy.  It 
surely  will  not  be  pretended,  that  underwriters  are  liable  for  the  negligence 
or  default  of  the  master,  as  such,  where  no  peril  insured  against  was  in 
operation  ;  and  neither  can  they  be  liable  for  a  loss  occasioned  by  a  peril  not 
insured  against,  because  occasioned  by  such  negligence. 
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The  second  proposition  of  the  plaintiff's  counsel  was,  that  the  master, 
after  a  disaster,  is  to  be  considered  as  the  agent  of  the  insurers.  This  is 
believed  to  be  contrary  to  all  hitherto  received  opinions  upon  this  subject. 
Ele  is  the  agent  of  the  owners,  until  abandonment,  or  until  legal  cause  for 
^  ^^^  abandonment,  *and  in  the  latter  case,  even  after  such  cause,  unless 

' '  J  the  owners  shall,  within  reasonable  time,  have  elected  to  make  such 
abandonment.  Any  other  doctrine  would  throw  upon  the  insurer  the 
whole  responsibility  fairly  incumbent  upon  the  assured  ;  would  annihilate 
his  part  of  the  contract,  and  expose  the  underwriters,  not  only  to  the  perils 
of  the  seas,  but  to  all  the  consequences  of  the  frauds,  carelessness,  ignorance, 
unskilfulness  and  neglect  of  the  assured  and  his  servants  ;  against  Avhich, 
by  the  nature  of  the  contract,  he  stipulates  to  provide,  and  which  he  alone 
has  the  means  of  preventing. 

It  was  argued  by  the  plaintiff's  counsel,  that  the  interest  of  the  insurers 
requires  that  the  master  be  considered  their  agent,  after  a  disaster  ;  as  other- 
wise he  would  be  induced  to  make  small  repairs,  at  great  expense,  and  to 
their  detriment.  It  is  suggested,  in  reply,  that  if  he  knew  the  actual  extent 
of  the  injury,  he  must  make  only  such  repairs  as  are  reasonably  required. 
If  he  make  more,  the  insurers  will  not  be  answerable  for  the  excess  ;  and  in 
case  of  controversy,  a  jury  must  pass  upon  the  propriety  of  his  proceedings. 
If,  on  the  other  hand,  the  extent  of  the  injury,  or  its  probable  consequences, 
be  doubtful,  it  is  better  for  the  interest  of  all,  that  they  should  be  ascer- 
tained, at  any  expense  short  of  a  total  loss ;  than  that  a  further  one  of  prop- 
erty, and  it  may  be  of  life,  should  be  hazarded.  No  perfect  rule,  infallible 
for  the  protection  of  both  parties,  can  be  prescribed  ;  but  that  which  places 
the  responsibility  of  honest  discretion  and  reasonable  care  upon  the  assured 
and  his  agent,  must  be  far  less  liable  to  abuse,  apd  to  produce  injury  and 
injustice,  than  that  which  exonerates  them  from  all  responsibility  what- 
ever. 

The  last  ground  of  exception  is,  to  the  ruling  of  the  court,  that  if,  by  the 
loss  of  the  false  keel,  the  vessel  became  exposed  to  the  action  of  the  worms, 
which  thereby  obtained  entrance  and  destroyed  her,  the  loss  by  worms  was 
a  consequential  injury,  and  so  not  within  the  policy.  The  legal  maxim, 
"  causa  proxima,  non  remota,  spectatur,^^  is  recognised  by  all  writers  upon 
this  subject,  and  in  many  adjudged  cases.  Greene  v.  Elmsliey  Peake  *212  ; 
Kemp  v.  Vig7ie,  1  T.  R.  304 ;  Ilehn  v.  Corbett,  2  Bing.  205  ;  Livie  v.  Jan- 
^  ^  sen,  12  East  648;  Law  v.  Goddard,  12  Mass.  112.  *The8e  cases 
-■   are  so  analogous  to  that  at  bar,  as  to  seem  decisive  of  the  question. 

A  cause  cannot  be  said  to  be  immediate,  within  the  meaning  or  the  law, 
where  the  consequence  is  not  inevitable  ;  but  may  be  avoided  by  reasonable 
skill,  care  and  diligence.  To  say,  as  is  contended  in  this  case,  that  the  loss 
of  the  copper  was  the  immediate  cause  of  the  destruction  of  the  vessel, 
because  the  entrance  of  the  worms  is  the  inevitable  consequence  ;  is  to  beg 
the  question.  It  is  true,  that  such  was  the  inevitable  consequence  of  the 
vessel's  remaining  in  that  condition  ;  but  not  true,  that  it  was  the  inevitable 
consequence  of  the  injury. 

The  doctrine  relied  upon  by  the  plaintiff,  that  a  consequence  is  inevita- 
ble, where  it  must  follow  from  the  cause,  in  the  given  conjecture  of  circum- 
stance, is  too  broad.  For  in  that  sense,  all  consequences  from  any  cause  are 
inevitable.    And  it  would  be  just  as  true  to  say,  that  the  destruction  of  a 
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ship  by  fire  was  inevitable,  after  it  was  communicated  to  her,  though 
it  might,  by  reasonable  diligence,  have  been  extinguished  ;  or,  that  her  sink- 
ing was  the  immediate  consequence  of  a  leak,  which  might  by  ordinary  care 
have  been  stopped ;  as  to  say,  that  in  this  case,  the  destruction  by  worms 
was  the  inevitable  consequence  of  the  damage  sustained  at  the  Cape  de 
Verds. 

With  regard  to  any  claim  for  a  partial  loss,  none  was  shown,  amounting 
to  the  requisite  average  of  five  per  cent. ;  and  had  there  been  one,  it  was 
merged  in  the  subsequent  total  loss.  Hice  v.  Homer ^  12  Mass.  230  ;  Livie 
v.  JanaeUy  12  East  648. 

Webster  stated,  that  he  could  add  nothing  to  the  full  and  able  argument 
of  Loving  ;  and  that  he  submitted  the  case  to  the  court  upon  that  argument, 
without  any  observation  upon  it  from  him. 

McLjsai^,  Justice,  delivered  the  opinion  of  the  court. — The  plaintiffs 
brought  an  action  of  assumpaity  in  the  circuit  court  for  the  district  of  Mas- 
sachusetts, on  a  policy  of  insurance,  dated  the  29th  of  December  1827  ; 
whereby  the  defendants  caused  to  be  assured  Josiah  Brad  lee  <Sb  Co.,  for 
Thomas  Hazard,  jun.,  of  New  York,  tl 5,000  on  the  ship  Dawn  and  outfits, 
at  and  from  New  York  to  the  Pacific  ocean  *and  elsewhere,  on  a  whal-  ri^f.^^ 
ing  voyage,  during  her  stay  and  fishing,  and  until  her  return  to  New  ^ 
York,  or  port  of  discharge  in  the  United  States.  The  declaration  contained 
various  counts,  stating  a  total  loss  of  the  vessel,  and  a  partial  loss  of  the 
cargo  ;  and  also  a  partial  damage  to  the  vessel  by  perils  of  the  seas. 

It  appeared  in  evidence,  that  the  vessel  sailed  the  29th  of  December 
1 827,  and  on  her  outward  passage  struck  upon  a  rock  at  the  Cape  de  Yerd  Is- 
lands, and  knocked  off  a  part  of  her  false  keel,  but  proceeded  on  her  voyage 
and  continued  cruising,  and  encountered  some  heavy  weather,  until  she  was 
finally  compelled  to  return  to  the  Sandwich  Islands,  where  she  arrived  in 
December  1829,  in  a  leaky  condition  ;  and  upon  an  examination  by  compe- 
tent surveyors,  she  was  found  to  be  so  entirely  perforated  by  worms,  in  her 
keel,  stem  and  stern-post,  and  some  of  her  planks,  as  to  be  wholly  innaviga- 
ble ;  and  being  incapable  of  repair  at  that  place,  she  was  condemned  and 
sold.  The  vessel  had  sustained  an  injury  at  the  Cape  de  Yerds,  and  she  put 
into  the  port  of  St.  Salvador ;  at  both  of  which  places,  the  bottom  of  the 
ship  was  examined  by  swimmers.  On  the  trial,  a  bill  of  exceptions  was  taken 
by  the  plaintiff's  counsel,  to  certain  instructions  of  the  court  to  the  jury,  and 
the  case  is  brought  before  this  court  by  writ  of  error. 

The  first  instruction  excepted  to,  is  as  follows :  ^^  The  court  further 
charged,  that  in  ascertaining  what  is  to  bo  understood  as  a  coppered  ship, 
in  applications  for  insurance  on  a  voyage  of  this  nature,  the  terms  of  the 
application  are  to  be  understood  according  to  the  ordinary  sense  and  usage 
of  those  terms,  in  the  place  where  the  insurance  is  asked  for  and  made  ; 
unless  the  underwriter  knows  that  a  different  sense  and  usage  prevail  in  the 
place  in  which  the  ship  is  then  lying,  and  in  which  the  owner  resides,  and 
from  which  he  writes  asking  for  the  insurance ;  or  unless  the  underwriter 
has  some  other  knowledge,  that  the  owner  uses  the  words  in  a  different 
sense  and  usage  from  those  which  prevail  in  the  place  where  the  insurance 
is  asked  for  and  made."  This  instruction  refers  to  the  letter  written  by  the 
plaintiff,  at  New  York,  on  the  22d  of  September  I927|  to  his  agent  in  Bos- 
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Umd^  requesting  him  to  have  the  ship  Dawn  insured,  and  in  which  letter  he 
*icflnl  ^^^  ^^^  following  statement  respecting  the  *ship  :  ^'  This  is  the 
-J  same  ship  that  you  had  insured  for  me  in  Boston,  some  years  since. 
I  will  only  observe,  that  I  believe  her  to  be  one  of  the  strongest  and  best 
ships  in  the  whale  fishery  ;  she  has  been  newly  coppered  to  light  watei 
mark,  above  which  she  is  sheathed  with  leather  to  the  wales,  <fec." 

A  representation  to  obtain  an  insurance,  whether  it  be  made  in  writing 
OF  by  parol,  is  collateral  to  the  policy  ;  and  as  it  must  always  influence  the 
jodgment  of  the  underwriters,  in  regard  to  the  risk,  it  must  be  substantially 
correct.  It  differs  from  an  express  warranty,  as  that  always  makes  a  part 
of  the  policy,  and  must  be  strictly  and  literally  performed.  The  rule  pre- 
scribed by  the  circuit  court,  to  govern  the  jury  in  giving  a  construction  to 
the  representation  in  this  case,  was  founded  upon  the  fact,  supposed,  admit- 
ted or  proved,  that  what  *^  is  to  be  understood  as  a  coppered  ship  at  New 
York,  would  not  be  so  considered  at  Boston."  And  this  presents  the  point 
for  consideration,  whether  the  plaintiff,  in  making  the  representation,  was 
bound  by  the  usage  of  Boston,  or  of  New  York,  where  his  letter  was  written 
and  his  ship  was  moored.  It  is  insisted,  that  Boston  is  the  place  where  the 
contract  was  made,  and  where  effect  was  given  to  the  representation  ;  and 
that,  consequently,  not  only  the  contract,  but  the  inducements  which  led  to 
it,  must  be  controlled  by  the  usages  of  Boston. 

This  is  an  important  question  in  the  law  of  insurance,  and  it  seems  not 
to  have  been  settled  by  any  adjudication  in  this  country  ;  and  none  has  been 
cited  from  England.  The  plaintiff's  counsel  contends,  that  it  is  substan- 
tially a  question  of  seaworthiness,  and  should  be  governed  by  the  same  rule  ; 
and  he  refers  to  a  decision  in  4  Mason  439,  as  decisive  of  the  point.  In  that 
case,  an  insurance  was  made  in  Boston,  upon  a  British  vessel,  belonging  to 
the  port  of  Halifax,  in  Nova  Scotia,  and  the  court  says,  "  if  the  Boston 
standard  of  seaworthiness  should  essentially  differ  from  that  in  Ilalifax,  in 
respect  to  equipments  for  a  South  American  vryage  o€  this  sort,  it  would  be 
pressing  the  argument  very  far,  to  assert,  that  the  vessel  must  rise  to  the 
Boston  standard,  before  the  policy  could  attach.  Where  a  policy  is  un- 
derwritten upon  a  foreign  vessel,  belonging  to  a  foreign  country,  the  under- 
writer must  be  taken  to  have  knowledge  of  the  common  usages  of  trade  in 
•Rftii  ®^^^  country,  as  to  the  equipments  *of  vessels  of  that  class  for  the 
-■  voyage  on  which  she  is  destined.  He  must  be  presumed  to  under- 
write, upon  the  ground  that  the  vessel  will  be  seaworthy  in  her  equipments, 
according  to  the  general  custom  of  the  port,  or  at  least,  of  the  country  to 
which  she  belongs." 

In  every  policy,  there  is  an  implied  warranty  of  seaworthiness,  and  this 
is  a  condition  precedent  on  the  part  of  the  insured.  The  policy  does  not 
attach,  unless  the  vessel  be  ^'  properly  manned  and  provided  with  all  neces- 
sary stores,  and  in  all  respects  fit  for  the  intended  voyage."  The  equipment 
of  the  vessel  must  depend  upon  the  nature  of  the  voyage  ;  as  a  ship  might 
be  seaworthy  for  a  voyage  across  the  Atlantic,  and  not  for  a  whaling  voyage 
in  the  Pacific.  A  representation  might  embrace  all  the  facts  of  an  implied 
warranty  of  seaworthiness  ;  but  this  is  wholly  unnecessary,  and  is  seldom,  if 
ever  done.  The  representation  is  designed  to  state  the  quality  apd  condition 
of  the  ship,  if  that  be  the  object  of  insurance,  so  as  to  induce  the  under- 
writers to  insure  on  reasonable  terms ;  and  it  is  not  limited  to  the  facts 
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necessary  to  constitute  seaworthiness.  A  question  of  seaworthiness  is  deter- 
mined by  the  usages  of  the  port  where  the  vessel  is  fitted  out,  in  reference 
to  the  destined  voyage.  But  the  facts  stated  in  a  representation  may  go 
beyond  those  usages  ;  and  the  insured  is  bound  to  the  extent  of  his  com- 
munication, whether  verbal  or  written.  In  the  one  case,  the  law  implies  a 
definite  and  fixed  responsibility  ;  in  the  other,  the  liability  depends  upon  the 
express  declarations  of  the  insured.  If  the  representation  in  this  case  fall 
below  the  implied  warranty  of  seaworthiness,  it  does  not,  in  any  degree, 
affect  such  warranty  ;  it  cannot,  therefore,  be  considered  as  a  substitute  for 
the  implied  seaworthiness  of  the  ship,  but  as  a  representation  which  entered 
into  the  consideration  of  the  underwriters,  when  they  fixed  the  premium  of 
insurance. 

The  question  then  recurs,  was  the  plaintiff  bound,  in  describing  the  ship, 
to  use  the  appropriate  terms,  according  to  the  usage  in  Boston  or  in  New 
York  ?  It  is  said,  the  terms  used  were  calculated  to  mislead  the  under- 
writers, as  they  resided  at  Boston  ;  and  in  insuring  a  ''  coppered  ship," 
would,  of  course,  refer  to  a  vessel  which  could  be  so  appropriately  called  at 
Boston.  ♦The  writer  of  the  letter  is  a  resident  of  the  city  of  New  r^-Q„ 
York  ;  his  letter  was  written  at  that  place ;  and  he  described  his  ^ 
vessel  then  in  the  harbor  of  that  city.  What  terms  would  he  be  supposed 
to  use,  in  giving  this  description  ;  those  which  are  peculiar  to  New  York, 
or  those  which  are  peculiar  to  Boston  ?  Can  he  be  presumed  to  know  the 
usages  of  Boston  in  this  respect ;  and  must  he  not  be  presumed  to  know 
those  of  New  York  ?  In  making  a  representation  respecting  his  vessel,  his 
mind  would  not  be  directed  to  Boston,  but  to  his  ship,  then  in  the  harbor  of 
New  York  ;  and  in  describing  her  as  a  "  coppered  ship,"  he  would  refer  to 
the  appropriate  designation  at  New  York.  And  would  not  the  minds  of 
the  underwriters  at  Boston,  seeing  that  the  letter  was  written  at  New  York, 
and  represented  a  vessel  in  the  harbor  of  that  city,  be  very  naturally 
directed  to  the  sense  in  which  the  terms  used  were  viewed  in  that  place  ? 
Would  they  not  inquire,  whether  the  words  "  coppered  ship  "  mean  the 
same  thing  at  New  York  as  at  Boston  ? 

In  a  case  of  seaworthiness,  such  is  admitted  to  be  the  rule  ;  and  if  the 
representation  be  not  a  warranty  of  seaworthiness,  still  does  not  the  reason 
of  the  rule  apply  in  the  one  case  as  forcibly  as  in  the  other  ?  The  under- 
writers are  presumed  to  know  what  constitutes  seaworthiness  in  a  foreign 
port,  and  to  act  under  this  knowledge  ;  and  why  may  they  not,  with  equal 
propriety,  be  presumed  to  know,  on  a  representation,  the  usage  st  the  place 
where  the  vessel  lies,  and  where  she  is  described  ?  It  is  but  a  presumed 
knowledge  of  usage  in  both  cases  ;  and  which,  in  both  cases,  must  have  the 
same  effect  on  the  rights  of  the  parties.  If,  therefore,  the  rule  be  applicable 
to  a  case  of  seaworthiness,  it  must  be  equally  so  to  a  case  of  representation. 

The  underwritei-s  are  presumed  to  know  the  usages  of  foreign  ports 
to  which  insured  vessels  are  destined  ;  also  the  usages  of  trade,  and  the 
political  condition  of  foreign  nations.  Men  who  engage  in  this  business, 
are  seldom  ignorant  of  the  risks  they  incur  ;  and  it  is  their  interest  to  make 
themselves  acquainted  with  the  usages  of  the  different  ports  of  their  own 
country,  and  also  those  of  foreign  countries.  This  knowledge  is  essentially 
connected  with  their  ordinary  business ;  and  by  *acting  on  the  pre-  i-^.qq 
sumption  that  they  possess  it,  no  violence  or  injustice  is  done  to  ^ 
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their  interests.  It  would,  therefore,  seem  to  be  reasonable  to  conclude 
that  the  defendants,  when  they  made  the  insurance,  were  not  misled  by  the 
representation  of  the  plaintiff.  That  they  must  have  considered  the  ship 
to  be  described  according  to  the  New  York  usage ;  such,  at  least,  is  the 
presumption  which  arises  from  the  facts,  and  in  strict  analogy  to  other 
cases.  The  circuit  court,  therefore,  erred  in  their  instruction  to  the  jury,  that 
the  representation  was  to  be  construed  by  the  usage  in  Boston. 

The  second  instruction  of  the  court,  to  which  exception  was  taken  is, 
"  that  although  the  terms  of  the  letter  applying  for  insurance  were  not  to 
be  considered  a  technical  warranty,  yet,  if  the  coppering  of  the  ship,  as 
stated  in  the  letter  on  which  the  insurance  was  made,  was  substantially 
untrue  and  incorrect,  in  a  point  material  to  the  risk,  such  a  misrepresenta- 
tion would  discharge  the  underwriters,  although  the  ship  was  partially  cop- 
pered, and  although  the  loss  did  not  arise  from  any  deficiency  in  the  copper- 
ing." Taking  this  instruction  as  disconnected  with  the  first  one,  the  prin- 
ciple asserted  is  undoubtedly  correct.  It  is  upon  the  representation  that 
the  underwriters  are  enabled  to  calculate  the  risk  and  fix  the  amount  of  the 
premium  ;  and  if  any  fact  material  to  the  risk,  be  misrepresented,  either 
through  fraud,  mistake  or  negligence,  the  policy  is  avoided.  It  is,  there- 
fore, immaterial,  in  what  way  the  loss  may  arise,  where  there  has  been  such 
a  misrepresentation  as  to  make  void  the  policy. 

The  fourth  instruction  excepted  to  will  be  next  considered,  as  it 
embraces  the  principle  asserted  in  the  third.  The  judge  charged,  "that  if 
the  jury  should  find,  that  in  the  Pacific  ocean,  worms  ordinarily  assail  and 
enter  the  bottom  of  vessels,  then  the  loss  of  a  vessel  destroyed  by  worms 
would  not  be  a  loss  within  the  policy."  This  is  an  important  question,  and 
it  seems  now  for  the  first  time  to  be  brought  before  this  court. 

In  1796,  the  case  of  Rohl  v.  Parr  was  tried,  which  involved  this  ques- 
tion, before  Lord  Kenyon,  and  a  special  jury,  at  nisi  prius,  reported  in 

1  Esp.  445.  His  lordship  said,  that  "it  appeared  to  him  a  question  of  fact 
rather  than  of  law,  such  as  the  jury  Avere  competent  to  decide  on,  from  the 
*"R4l   ^P^"'^'^  ^"  ^^®  *subjecL  adopted  by  the  underwriters  and  merchants." 

■'  And  "  the  jury  found  that  it  was  not  a  loss  within  the  term  of  *  perils 
of  the  sea,'  in  policies  of  insurance,  and  of  course,  that  the  plaintiff  could 
not  recover  for  a  total  loss."  There  seems  to  have  been  a  general  acquies- 
cence in  this  decision  in  England,  as  it  has  never  been  overruled. 

In  the  case  of  MartiJi  v.  Salem  Marifi^  Insurance  Companyy  2  Mass. 
420,  the  court  expressly  recognised  the  doctrine  laid  down  in  the  case  of 
JHohl  V.  Parr,  But  this  doctrine  is  controverted  in  the  case  of  Garriguesv, 
Coxe,  1  Binn.  596  ;  and  in  Depeyster  v.  Commercial  Insurance  OompaTiyy 

2  Caines  90,  Mr.  Justice  Livingston  said,  that  he  did  not  "  mean  to  be 
understood  as  subscribing  to  the  ?iisi  prius  opinion  of  Lord  Kenyon,  in 
the  case  of  Mohl  v.  Parr ;  that  it  was  not  necessary  to  decide  in  the  case 
whether  a  loss  by  worms  was  within  the  policy. 

It  was  well  remarked  by  Lord  Kenyon,  that  whether  a  destruction  by 
worms  be  within  the  policy,  was  a  question  of  fact  rather  than  of  law,  and 
could  be  best  ascertained  by  a  jury,  from  the  oi)inion  of  underwriters  and 
merchants.  This  was  a  nisi  prius  decision  ;  but  it  gave  such  general  satis- 
faction to  both  merchants  and  underwriters  and  all  others  concerned,  as 
never  to  have  been  questioned  in  England.     It  was  the  establishment  of  a 
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usage,  by  the  opinions  of  those  most  competent  to  judge  of  its  reasonableness 
and  propriety ;  and  the  approbation  which  has  since  been  given  to  it  in 
England,  by  acquiescence,  may  well  constitute  it  a  rule  in  that  country  by 
which  contracts  of  insurance  are  governed.  And  independent  of  the  fact  of 
its  having  been  adopted  by  the  supreme  court  of  Massachusetts,  is  not  the 
decision  entitled  to  great  consideration  in  this  Qountry  ?  It  comes  from  the 
same  source  from  which  the  principles  of  our  commercial  law  are  derived, 
and  to  some  extent,  the  forms  of  our  commercial  contracts.  Would  it  not 
be  reasonable  to  suppose,  that  these  contracts  are  entered  into  with  a  knowl- 
edge of  the  rule  by  which  they  are  construed  in  the  most  commercial  country, 
if  our  own  courts  had  adopted  no  rule  on  the  subject  ?  But  in  the  present 
case,  the  opinion  of  Lord  Eenyon  having  been  adopted  in  Massachusetts, 
the  rule  must  certainly  apply  to  all  contracts  made  and  to  be  executed  in 
that  state. 

♦The  court,  in  their  instruction,  did  not  lay  down  the  rule  broadly,  r^^Q- 
that  a  destruction  by  worms  was  not  within  the  policy  ;  but  the  jury  ^ 
were  told,  that  if,  "in  the  Pacific  ocean,  worms  ordinarily  assail  and  enter 
the  bottoms  of  vessels,  then  the  loss  of  a  vessel  destroyed  by  worms  would 
not  be  a  loss  within  the  policy."  In  other  words,  if  the  vessel  was  lost  by 
an  ordinary  occurrence  in  the  Pacific  ocean,  it  was  a  loss  against  which  the 
underwriters  did  not  insure.  In  an  enlarged  sense,  all  losses  which  occur 
from  maritime  adventures,  may  be  said  to  arise  from  the  perils  of  the  sea  ; 
but  the  underwriters  are  not  bound  to  this  extent.  They  insure  against 
losses  from  extraordinary  occurrences  only ;  such  as  stress  of  weather, 
winds  and  waves,  lightning,  tempests,  rocks,  &c.  These  are  understood  to 
be  the  " perils  of  the  sea"  referred  to  in  the  policy,  and  not  those  ordinary 
perils  which  every  vessel  must  encounter. 

If  worms  ordinarily  perforate  every  vessel  which  sails  in  a  certain  sea, 
is  not  a  risk  of  injury  from  them,  as  common  to  every  vessel  which  sails  on 
that  sea,  as  the  ordinary  wear  and  decay  of  a  vessel  on  other  seas?  The 
progress  of  the  injury  may  be  far  more  rapid  in  the  one  case  than  in  the 
other  ;  but  do  they  not  both  arise  from  causes  peculiar  in  the  different  seas ; 
and  which  affect,  in  the  same  way,  all  vessels  that  enter  into  them  ?  In  one 
sea,  the  aggregation  of  marine  substances  which  attach  to  the  bottom  of 
the  vessel  may  possibly  produce  a  loss ;  in  another,  a  loss  may  be  more 
likely  to  occur  through  the  agency  of  worms.  Can  either  of  these  losses  bo 
said  to  have  been  produced  by  extraordinary  occurrences?  Does  not  the 
cause  of  the  injury  exist  in  each  sea,  though  in  different  degrees  ?  and 
against  which  it  is  as  necessary  to  guard,  as  to  prevent  the  submersion  of  a 
ship,  by  having  its  seems  well  closed.  In  the  form  in  which  the  instruction 
under  consideration  was  given,  this  court  think  there  is  no  error.  If  it  be 
desirable  to  be  insured  against  this  active  agent  which  infests  southern  seas, 
it  may  be  specially  named  in  the  policy. 

The  third  instruction  objected  to  is,  "  that  if  there  was  no  misrepre- 
sentation in  regard  to  the  sliip,  and  she  substantially  correspond  with  the 
representation,  still,  if  the  injury  which  occurred  at  the  Cape  de  Verds  was 
reparable,  and  could  have  been  repaired  there,  or  at  St.  Salvador,  or  at  any 
other  port  at  *which  the  vessel  stopped  in  the  course  of  the  voyage  ;  r^^-j.^ 
the  master  was  bound  to  have  caused  such  repairs  to  be  made,  if  ^ 
they  were  material  to  prevent  any  loss.     And  if  he  omitted  to  make  such 
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repairs,  because  he  did  not  deem  them  necessary  ;  and  if,  by  such  neglect, 
alone,  the  subsequent  loss  of  the  ship  by  worms  was  occasioned,  the  under- 
writers are  not  liable  for  any  such  loss  so  occasioned."  If  the  loss  by  worms 
is  not  within  ihe  policy,  as  has  already  been  considered  under  the  fourth 
instruction,  it  must  at  once  be  seen,  that  the  court  did  not  err  in  giving 
this  instruction.  The  negligence  or  vigilance  of  the  roaster  could  be  of  no 
importance,  under  the  circumstances,  in  regard  to  the  liability  of  the  under- 
writers. 

The  other  instructions  in  the  case,  relate  to  the  loss  of  the  vessel  by 
worms,  and  the  representation  made  by  the  plaintiff  ;  and  -as  they  do  not 
raise  any  distinct  point,  which  has  not  already  been  substantially  con- 
sidered, it  is  unnecessary  to  enter  into  a  special  examination  of  them.  The 
judgment  of  the  circuit  court  must  be  reversed,  and  the  cause  remanded 
for  further  proceedings. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  from 
the  circuit  court  of  the  United  States,  for  the  district  of  Massachusetts, 
and  was  argued  by  counsel :  On  consideration  whereof,  it  is  the  opinion  of 
this  court,  that  the  said  circuit  court  erred  in  instructing  the  jury,  that  in 
ascertaining  what  is  to  be  understood  as  a  coppered  ship,  in  application  for 
insurance  on  a  voyage  of  this  nature,  the  terms  of  the  application  are  to  be 
understood  according  to  the  ordinary  sense  and  usage  of  those  terms,  in 
the  place  where  the  insurance  is  asked  for  and  made,  unless  the  underwriter 
knows  that  a  different  sense  and  usage  prevail  in  tjie  place  in  which  the 
ship  is  then  lying,  and  in  which  the  owner  resides,  and  from  which  he 
writes,  asking  for  the  insurance  ;  or,  unless  the  underwriter  has  some  other 
knowledge  that  the  owner  uses  the  words  in  a  different  sense  and  usage 
from  those  which  prevail  in  the  place  where  the  insurance  is  asked  for  and 
made ;  but  there  is  no  error  in  the  other  instructions  given  by  the  said 
circuit  court.  Whereupon,  it  is  ordered  and  adjudged,  that  the  judg- 
ment of  the  said  circuit  court  be  and  the  same  is  hereby  reversed  for  this 
^  ^  error  ;  *and  that  in  all  other  respects  the  said  judgment  be  and  the 
J  same  is  hereby  affirmed.  And  it  is  further  ordered  by  this  court, 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the  said  circuit  court, 
with  directions  to  award  a  venire  facias  de  novo  ;  and  that  further  pro- 
ceedings be  had  in  said  cause,  according  to  right  and  justice,  and  in  con- 
formity to  the  opinion  of  this  court. 


*688]    *  Ex  parte  Martha  Bradstreet  :  In  the  Matter  of  Martha  Brad- 
BTRBET,  Demandant,  v,  Henry  Huntington,  Tenant. 

MandamiL8. 

Motion  for  an  attachment  against  the  judge  of  the  northern  district  of  New  York,  for  a  con- 
tempt of  this  court,  in  refusing  to  obey  its  mamlamus,  directing  him  to  reinstate  certain  suits 
which  had  been  dismipf^ed  from  the  docket  of  that  court,  and  to  proceed  to  adjudicate  them 
according  to  law  ;  the  motion  also  asked  for  a  rule  to  show  cause  why  mandamtu  should  not 
issue  to  the  district  judge.  A  judge  must  cxecisc  his  discretion  in  those  intermediate  proceed- 
ings which  tiike  phice  between  the  instituiiuu  and  trial  of  a  suit ;  and  if,  in  the  performance 
of  this  duly,  he  acts  opressively,  it  is  not  to  this  court  that  application  is  to  be  made. 

A  maftdamtut,  or  a  rule  to  show  cause  why  a  mandamus  should  not  issue,  is  asked  in  a  case  in 
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which  a  verdict  hafl  been  given,  for  the  purpose  of  ordering  the  judge  to  enter  up  judgment 
upon  the  verdict ;  the  affidavit  itself  shows  that  judgment  is  suspended  for  the  purpose  of 
considering  a  motion  wlsich  has  been  made  for  a  new  trial ;  the  verdict  was  given  at  the  last 
term,  and  we  understand  it  is  not  unuauni  in  the  state  of  New  York,  for  a  judge  to  hold  a 
motion  for  a  new  trial  under  advisement  till  the  succeeding  term.  There  is  then  nothing  extra- 
ordinary in  the  fact,  that  the  judge  should  take  time  till  the  next  term,  to  decide  on  the  motion 
for  a  new  trial ;  this  court  entertains  no  doubt  of  his  power  to  grant  it. 
The  attachment,  and  the  rule  to  show  cause  why  a  mandamua  should  not  issue,  were  refused. 

At  the  January  term  1833,  of  this  court,  a  mandamus  was  awarded,  on 
the  application  of  Martha  Bradstreet,  to  the  district  judge  of  the  United 
States  of  the  northern  district  of  New  York,  commanding  him  to  have  the 
records  made  up  in  certain  cases  depending  in  that  court,  in  which  the  said 
Martha  Bradstreet  was  demandant,  and  to  enter  judgments  thereon,  in  order 
to  give  the  demandant  the  benefit  of  a  writ  of  error  to  the  supreme  court  ; 
and  also  that,  without  delay,  he  should  reinstate  and  proceed  to  try  and 
adjudge  according  to  the  law  and  right  of  the  several  writs  of  right  and  the 
mises  therein  joined  in  certain  cases  depending  in  that  court.  (7  Pet. 
634-50.) 

JbneSy  as  counsel  for  the  demandant,  now  moved  the  court  for  a  waw- 
damus  to  compel  the  district  jndge  to  permit  judgment  to  be  entered,  and 
a  writ  of  seisin  awarded  upon  the  verdict  of  the  grand  assize,  rendered  in 
favor  of  the  said  *Martha  Bradstreet,  against  the  said  Henry  Hunt-  j.^ 
ington,  in  the  district  court,  on  the  8th  day  of  February  1834  ;  and  ^ 
to  obtain  an  attachment  against  the  district  judge  for  his  prohibiting  the 
demandant  from  issuing  process  to  assemble  the  grand  assize  in  each  respec- 
tive cause  which  was  at  issue,  and  which  she  would  otherwise  bring  to  trial 
at  the  next  stated  session  of  the  said  district  court,  to  be  held  at  Albany,  on 
the  second  Tuesday  of  May  then  next :  and  also  for  a  rule  on  the  said  dis- 
trict judge,  to  show  cause  why  a  mandamus  should  not  be  issued,  &c. 

Mr.  Jones,  in  support  of  the  motion,  filed  the  affidavits  of  the  demandant 
and  her  counsel,  setting  forth  the  proceedings  in  the  district  court  in  the 
cases  referred  to  in  the  motion ;  and  alleging  that  the  district  court  had  not 
obeyed  the  mandamus  of  this  court,  but  had,  in  direct  opposition  to  its 
injunctions,  permitted  great  delay  to  take  place  in  bringing  the  cases  to  a 
trial,  after  they  had  been  reinstated  in  conformity  with  the  order  of  this 
court.  He  contended,  that,  upon  the  affidavits,  it  was  manifest  that  the  pro- 
ceedings of  the  district  court  amounted  to  a  contempt  of  this  court ;  and 
that  the  whole  purposes  which  were  to  be  accomplished  by  the  mandamiis 
bad,  in  violation  of  the  commands  thereof,  been  defeated. 

Marshall,  Ch.  J.,  delivered  the  opinion  of  the  court. — This  motion 
is  for  an  attachment  against  the  judge  of  the  northern  distnct  of  New  York, 
for  a  contempt  of  this  court,  in  refusing  to  obey  its  mandamus^  directing 
him  to  reinstate  certain  suits  which  had  been  dismissed  from  the  docket  of 
that  court,  and  to  proceed  to  adjudicate  them  according  to  law.  The  suits 
were  reinstated  and  ordered  for  trial  as  directed  by  this  court  ;  but  delays 
have  taken  place,  so  that  a  verdict  has  been  given  in  only  one  of  them,  and 
in  that  judgment  has  not  yet  been  rendered.  The  motion  for  the  attachment 
is  supported  by  an  affidavit  of  the  party,  verified  by  the  counsel,  giving,  at 
great  length,  a  history  of  the  proceedings  which  have  taken  place  in  thes« 
causes,  both  before  and  since  the  madamus  was  awarded.     It  alleges,  that 
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since  the  causes  have  been  reinstated,  delays  have  *taken  place,  which 
are  detailed  at  great  length,  and  are  considered  as  amounting  to  a  contempt 
of  this  court,  by  disregarding  its  mandamus. 

We  have  only  to  say,  that  a  judge  must  exercise  his  discretion  in  those 
intermediate  proceedings  which  take  place  between  the  institution  and  trial 
of  a  suit ;  and  if  in  the  performance  of  this  duty  he  acts  oppressively,  it  is 
not  to  this  court  that  application  is  to  be  made. 

A  mandamuSy  or  a  rule  to  show  cause  why  a  mandamus  should  not 
issue,  is  asked  in  the  case  in  which  a  verdict  has  been  given,  for  the  purpose 
of  ordering  the  judge  to  enter  up  judgment  upon  the  verdict.  The  aflSdavit 
itself  shows  that  judgment  is  suspended  for  the  purpose  of  considering  a 
motion  which  has  been  made  for  a  new  trial.  The  verdict  was  given  at  the 
last  term,  and  we  understand  it  is  not  unusual  in  the  state  of  New  York,  for 
a  judge  to  hold  a  motion  for  a  new  trial  under  advisement  till  the  succeed- 
ing term.  There  is  then  nothing  extraordinary  in  the  fact,  that  Judge 
CoNKLiN  should  take  time  till  the  next  term  to  decide  on  the  motion  for  a 
new  trial.     This  court  entertains  no  doubt  of  his  power  to  grant  it. 

We  do  not  think,  that  an  attachment  ought  to  be  awarded,  nor  do  we 
think,  that  the  present  state  of  the  case,  in  which  a  verdict  has  been  ren- 
dered, would  justify  this  court  in  directing  a  rule  to  show  cause  why  a 
mandamus  should  not  be  issued.     The  motion  is  dismissed. 

Motion  dismissed. 


*591]      *Henry  Wheaton  and  Robket    Donaldson,   Appellants,    ». 

RiOHA&D  Petebs  and  John  Grioo. 

Copyright 

From  the  authorities  cited  in  the  opinion  of  the  court,  and  others  which  might  be  referred  to,  the 
law  appears  to  be  well  settled  in  England,  that,  since  the  statute  of  8  Ann.,  the  literary  property 
of  author  in  his  works  can  only  be  asserted  under  the  statute ;  and  that  notwithstanding  the 
opinion  of  a  majority  of  the  judges  in  the  great  case  of  Millar  v.  Taylor  was  in  favor  of  the 
common-law  right,  before  the  statute,  it  is  still  considered,  in  England,  as  a  question  by  no  means 
free  from  doubt  * 

That  an  author,  at  common  law,  has  a  property  in  his  mantMcripty  and  may  obtain  redress  against 
any  one  who  deprives  him  of  it,  or,  by  obtaining  a  copy,  endeavors  to  realize  a  profit  by  its  pul> 
lication,  cannot  be  doubted  :  but  this  is  a  very  different  right  from  that  which  asserts  a  per- 
petual and  exclusive  property  in  the  future  publication  of  the  work,  after  the  author  shall  have 
published  it  to  the  world. 

The  argimient,  that  a  literary  man  is  a  much  entitled  to  the  product  of  his  labor  as  any  other 
member  of  society,  cannot  be  controverted ;  and  the  answer  is,  that  he  realizes  this  product 
in  the  sale  of  his  works,  when  first  published. 

In  what  respect  does  the  right  of  an  author  differ  fi-om  that  of  an  individual  who  has  invented  a 
most  useful  and  valuable  machine  ?  In  the  production  of  this,  his  mind  has  been  as  intensely 
engaged,  as  long,  and  perhaps,  as  usefully  to  the  public,  as  any  distinguished  author  in  the  com- 
position of  his  book  ;  the  result  of  their  labors  may  be  equally  beneficial  to  society ;  and  in 
their  respective  spheres,  they  may  be  alike  distinguished  for  mental  vigor.  Does  the  common 
law  give  a  perpetual  right  to  the  author,  and  withhold  it  from  the  inventor?     And  yet  it  has 

*  It  appears  to  be  settled,  at  least  in  thiscoun-  Bartlett  v.  Crittenden,  6  McLean  82;  Clayton 

try,  that  though  an  author  has  an  exclusive  per-  v.   Stone,  2   Paine  895  ;  Stowe  v.   Thomas,  2 

petual  right  in  his  unpublished  manuscript,  yot.  Wall.  Jr.  0.  C.  664  ;  Boucicault  v.  Hart,  18  Bl. 

when  once  published,  his  rights  in  the  rcproduc-  C.  C.  47 ;  Donnelley  v.  Ivors,  20  Id.  888  ;  Dudley 

tion  of  copies,  are  solely  dependent  on  the  stat-  v.  May  hew,  8  N.   Y.  9  ;  Palmer  v.  De  Wit^ 

tttes.     Jefferya  v.  Boosey,  4  H.  L.  Cas.  815 ;  47  Id.  632. 
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never  been  pretended,  that  the  hitter  could  hold,  by  the  common  law,  any  property  in  his  inven- 
tioD,  after  he  shall  have  sold  it  publicly.  It  would  seem,  therefore,  that  the  existence  of  a  prin- 
ciple which  operates  so  unequally,  may  well  be  doubted  ;  this  is  not  a  characteristic  of  the  com- 
mon law ;  it  is  said  to  be  founded  on  principles  of  justice,  aod  that  all  its  rules  must  conform 
to  sound  reason. 

That  a  man  is  entitled  to  the  fruits  of  his  own  labors,  must  be  admitted ;  but  he  can  enjoy  them 
only,  except  by  statutory  provision,  under  the  rules  of  property  which  regulate  society,  and 
which  define  the  rights  of  things  in  general. 

It  is  clear,  there  can  be  no  common  law  of  the  United  States  ;  the  federal  government  is  com- 
posed of  twenty  four  sovereign  and  independent  states,  each  of  which  may  have  its  local  usages, 
customs  and  common  law ;  there  is  no  principle  which  pervades  the  Union,  and  has  the  author- 
ity of  law,  that  is  not  embodied  in  the  constitution  or  laws  of  the  Union ;  the  common  law  could 
only  be  made  a  part  of  our  system  by  legislative  adoption. 

When  a  common-law  right  is  asserted,  we  look  to  the  laws  of  the  state  in  which  the  oontroTersy 
originated. 

When  the  ancestors  of  the  citizens  of  the  United  States  emigrated  to  this  ^country,  they  r»5Qo 
brought  with  them,  to  a  limited  extent,  the  English  common  law,  as  part  of  their  heritage.  *- 
No  one  will  contend,  that  the  common  law,  as  it  existed  in  England,  has  ever  been  in  force,  in 
all  its  provisions,  in  any  state  in  this  Union ;  it  vvas  adopted  only  so  far  as  its  principles  were 
suited  to  the  condition  of  the  colonies ;  and  from  this  circumstance,  we  see,  what  is  the  common 
law  in  one  state,  is  not  so  considered  in  another.  The  judicial  decisions,  the  usage  and  customs 
of  the  respective  states,  must  determine  how  far  the  common  law  has  been  introduced  and 
sanctioned  in  each. 

If  the  common  law,  in  all  its  provisions,  has  not  been  introduced  into  Pennsylvania,  to  what  extent 
has  it  been  adopted  ?  Must  not  this  court  have  some  evidence  on  the  subject  ?  If  no  copy- 
right of  an  author,  in  his  work,  has  been  heretofore  asserted  there,  no  custom  or  usage  estab- 
lished, no  judicial  decisions  been  given  ;  can  the  conclusion  be  justified,  that,  by  the  common 
law  of  Pennsylvania,  an  author  has  a  perpetual  property  in  the  copyright  of  his  works  ?  These 
considerations  might  well  lead  the  court  to  doubt  the  existence  of  this  law ;  but  there  are  others 
of  a  more  conclusive  character. 

In  the  eighth  section  of  the  first  article  of  the  constitution  of  the  United  States,  it  is  declared,  that 
congress  shall  have  power  *'  to  promote  the  progress  of  science  and  the  useful  arts,  by  secur- 
ing, for  a  limited  time,  to  authors  and  inventors,  the  exclusive  right  to  their  respective  writings 
and  inventions."  The  word  **  secure,'*  as  used  in  the  condition,  could  not  mean  the  protection 
of  an  acknowledged  legal  right ;  it  refers  to  inventors,  as  well  as  authors  :  and  it  has  never 
been  pretended  by  any  one,  either  in  this  country  or  in  England,  that  an  inventor  has  a  perpet- 
ual right,  at  common  law,  to  sell  the  thing  invented. 

It  is  presumed,  that  the  copyright  recognised  in  the  act  of  congress,  and  which  was  intended  to  be 
protected  by  its  provisions,  was  the  property  which  an  author  has,  by  the  common  law,  in  his 
mamucripi,  which  would  be  protected  by  a  court  of  chancery  ;  and  this  protection  was  given, 
as  well  to  books  published  under  the  provisions  of  the  law,  as  to  manuscript  copies. 

Congress,  by  the  act  of  1790,  instead  of  sanctioning  an  existing  perpetual  right  in  an  author  in 
his  works,  created  the  right  secured  for  a  limited  time,  by  the  provisions  of  that  law. 

The  right  of  an  author  to  a  perpetual  copyright,  does  not  exist  by  the  common  law  of  Pennsyl- 
vania. 

No  one  can  deny,  that  where  the  legislature  are  about  to  vest  an  exclusive  right  in  an  author  or 
in  an  inventor,  they  have  the  power  to  provide  the  conditions  on  which  such  right  shall  be 
enjoyed ;  and  that  no  one  can  avail  himself  of  such  right,  who  does  not  substantially  comply  with 
the  requisites  of  the  law.  This  principle  is  familiar  as  it  regards  patent-rights  ;  and  it  is  the 
same  in  relation  to  the  copyright  of  a  book  ;  if  any  difference  should  be  made,  as  respects  a 
strict  conformity  to  the  law,  it  would  seem  to  be  more  reasonable,  to  make  the  requirement  of 
the  author  rather  than  of  the  inventor. 

The  acts  required  by  the  laws  of  the  United  States,  to  be  done  by  an  author  to  secure  his  copy- 
right, are  in  the  order  in  which  they  must  naturally  transpire :  first,  the'title  of  the  book  is  to 
be  deposited  with  the  clerk,  and  the  record  he  makes  must  be  inserted  in  thcfirst  or  second  page ; 
then  the  public  notice  in  the  newspapers  is  to  be  given ;  and  within  six  months  after  the  pub- 
lication of  the  book,  a  copy  must  be  deposited  in  the  department  of  state.* 


*  The  deposit  in  the  clerk^s  office  of  the  title-     copies  of  the  work,    is  essMitial  to  a  valid 
page  of  the  book,  prior  to   the  sale  of  any     copyright.      Baker  v.  Taylor,  2  Bl.  0.  0.  88. 
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*It  has  been  said,  these  ar^  unimportant  acts  ;  if  thej  are  indeed  wholly  uiimportant|  oon- 
gres3  acted  unwisely  in  requiring  them  to  be  done ;  but  whether  thej  are  unimportaut  or  not 
is  not  for  the  court  to  determine,  but  the  legislature ;  and  in  what  light  they  were  considered 
by  the  legislature,  ^he  court  can  only  Icnow  by  their  official  acts.  Judging  of  those  acts  by 
this  rule,  the  court  are  not  at  liberty  to  say,  they  are  unimportant,  and  may  be  dispensed  with ; 
they  are  acts  which  the  law  requires  to  be  done  ;  and  may  this  court  dispense  with  their  perw 
formanoe  f 

The  securirj  of  a  copyright  to  an  author,  by  the  acts  of  congress,  is  not  a  technical  grant  on 
precedent  and  subsequent  conditions ;  all  the  conditions  are  important ;  the  law  requires  them 
to  be  performed,  and,  consequently,  their  performance  is  essential  to  a  perfect  title.  On  the 
performance  of  a  part  of  them,  the  right  Tests ;  and  this  was  essential  to  its  protection  under 
the  statute;  but  other  acts  are  to  be  done,  unless  congress  have  legislated  in  vam,  to  render  this 
right  perfect.  The  notice  could  not  be  published,  until  after  the  entry  with  the  clerk  ;  nor 
could  the  boolc  be  deposited  with  the  secretary  of  state,  until  it  was  published ;  but  they  are 
acts  not  less  important  than  those  which  are  required  to  be  done  previously ;  they  form  a  part 
of  the  title;  and  until  they  are  performed ,  the  title  is  not  perfect. 

Every  requisite  under  both  the  acts  of  congress  relative  to  copyrights,  is  essential  to  the  title. 

The  acts  of  congress  authorizing  the  appointment  of  a  reporter  of  the  decisions  of  the  sd^reme 
court  of  the  United  States,  require  the  delivery  of  eighty  copies  of  each  volume  of  the  reports 
to  the  department  of  state ;  the  delivery  of  these  copies  does  not  exonerate  the  reporter  from 
the  deposit  of  a  copy  in  the  department  of  state,  required  under  the  copyright  act  of  congress 
of  1790 ;  the  eighty  copies  delivered  under  the  reporter's  act,  are  delivered  for  a  different 
purpose,  and  cannot  excuse  the  deposit  of  one  volume  as  especially  required  by  the  copyright 
acts. 

No  reporter  of  the  decisions  of  the  supreme  court  has,  nor  can  he  have,  any  copyright  in  the 
written  opinions  delivered  by  the  court ;  and  the  judges  of  the  court  cannot  confer  on  any 
reporter  any  such  right.  ^ 


So  is  the  delivery  to  the  clerk,  of  a  copy  of  the 
book,  within  three  months  after  publication. 
Struve  V.  Schwedler,  4  Id.  2S.  So  is  the  de- 
livery of  two  copies  of  the  work  to  the  libra- 
rian of  congress,  under  g  4956  of  the  revised 
statutes.  Parkinson  v.  Lasclle,  S  Sawyer  880 ; 
Merrell  v.  Tice,  104  U.  S.  B67.  And  so  is  a 
notice  to  the  public,  by  printing  in  the  place 
designated,  the  fact  of  the  entry,  in  the  form 
prescribed  by  the  statute.  Jollie  v.  Jacques, 
I  Bl.  C.  0.  620.  But  where  the  work  consists 
of  a  number  of  volumes,  it  has  been  held  suffi- 
cient to  insert  the  record  in  the  page  next 
following  the  title-page  of  the  first  volume. 
B wight  V.  Appleton,  1  N.  T.  Leg.  Obs.  196 ; 
So,  it  has  been  held,  that  a  mistake  in  the 
printed  notices  of  the  year  of  the  entry,  as 
1867  instead  of  1866,  will  not  vitiate.  Myers  v. 
Callaghan,  10  Biss.189.  And  that  words  of  de- 
scription, added  to  the  title  filed  in  the  clerk's  of- 
fice, may  be  changed  in  the  published  work,  with- 
out mvalidating  the  copyright.  Daly  v.  Palmer, 
6  Bl.  C.  C.  256.  8.  P.  Donnelley  v.  Ivers,  20 
Id.  381.  Until  all  the  things  required  by 
the  statute  hove  been  performed,  the  copy- 
right is  not  secured ;  but  by  taking  the  incip- 
ient step,  a  right  is  acquired,  which  chancery  will 
protect,  until  the  other  acts  may  be  done. 
Pulte  V.  Derby,  6  McLean  882.  And  see 
Chaae  v.  Sanborn,  4  ClifP.  806;  Osgood  v. 
Allen,  1  Holmes  192. 
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'  It  appears  to  be  settled,  at  this  day,  that 
reports  of  legal  decisions  are  as  much  the  sub- 
ject of  copyright  as  any  other  literary  work. 
Hodges  V.  Welsh,  2  Ir.  £q.  266.  And  that  a 
state  reporter  is  entitled  to  a  copyright  in  what- 
ever is  the  work  of  his  own  mind  and  hand. 
Myers  v.  Callaghan,  10  Biss.  189.  This  in 
dudes  the  syllabus  or  marginal  notes  of 
the  cases  and  points  decided,  the  abstract  of  the 
record  and  evidence,  and  the  notes  of  the  argu- 
ment of  counsel.  Little  v.  Gould,  2  BL  C.  C. 
165,  362.  And  accordingly,  it  has  been  held 
to  be  a  piracy,  to  reprint  verbatim^  in  the 
form  of  a  digest,  the  head-notes  of  a  series  of 
reports,  without  the  consent  of  the  reporter,  in 
whom  the  copyright  is  vested.  Sweet  v.  Bcnn- 
ing,  16  0.  B.  459.  So  also,  it  is  unlawful  to 
collect  together,  and  reprint  from  the  reports, 
all  the  cases  upon  a  particular  subject,  though 
the  collection  and  classification  may  be  new, 
and  with  the  addition  of  several  previously 
unpublished  decisions,  and  notes.  Hodges  v. 
Welsh,  2  Ir.  Eq.  266.  Where,  however,  as  in 
New  Hampshire,  the  judges  of  the  superior 
court  are  required  by  law,  to  prepare  t)ie 
head-notes  to  their  own  opinions,  the  reporter 
has  no  copyright  in  the  volumes  which  he  edits. 
Chase  v.  Sanborn,  4  Clilf .  806.  In  New  Tork, 
where  the  state  reporter,  for  an  adequate  salary 
secured  by  law,  is  required  to  report  every 
cause  argued  and  determined  in  tb»  oonrt  of 
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Appkal  from  the  Circuit  Court  for  the  Eastern  District  of  PeniisjlTAoia. 
'J  he  oasCy  as  stated  in  the  opinion  of  the  court,  was  as  follows  : 

^^The  complainants,  in  their  bill,  state,  that  Henry  Wheaton  is  the  aatbor 
of  twelve  books  or  volumes  of  the  reports  of  cases  argued  and  adjudged  in 
the  supreme  court  of  the  United  States,  and  commonly  known  as  ^  Wheaton's 
Reports  ;'  which  contain  a  connected  and  complete  series  of  the  decistaos  of 
said  court,  from  the  year  1816  until  the  year  1827.  That  before  the  first 
volume  was  published,  the  said  Wheaton  sold  and  transferred  his  oopyrtght 
in  the  said  volume  to  Matthew  Carey,  of  Philadelphia ;  who,  before  the 
publication,  deposited  a  printed  copy  of  the  title  page  of  the  volume  in 
the  clerk's  office  of  the  district  court  of  the  eastern  district  of  Pennsylvania 
where  he  ^resided.  That  the  same  was  recorded  by  the  said  clerk^  t^kqa 
according  to  law,  and  that  a  copy  of  the  said  record  was  caused  by  ^ 
said  Carey  to  be  inserted  at  full  length  in  the  page  immediately  following, 
the  title  of  said  book.  And  the  complainants  further  state,  that  they  have 
been  informed  and  believe,  that  all  things  which  are  necessary  and  requisite 
to  be  done  in  and  by  the  provisions  of  the  acts  of  congress  of  the  United 
States,  passed  the  31st  day  of  May  1790,  and  the  29th  day  of  April  1802,  for 
the  purpose  of  securing  to  authors  and  proprietors  the  copyrights  of  books, 
and  for  other  purposes,  in  order  to  entitle  the  said  Carey  to  the  benefit  of 
the  said  acts,  have  been  done. 

**  It  is  further  stated,  that  said  Carey  afterwards  conveyed  the  copyright 
in  the  said  volume  to  Matthew  Carey,  Henry  C.  Carey  and  Isaac  Lea,  tmd- 
ing  under  the  firm  of  Matthew  Carey  &  Sons ;  and  that  said  firm,  in  the 
year  1821,  transferred  the  said  copyright  to  the  complainant,  Robert  Donald- 
son. That  this  purchase  was  made  by  an  arrangement  with  the  said  Henry 
Wheaton,  with  the  expectation  of  a  renewal  of  the  right  of  the  said  Hen- 
ry Wheaton  under  the  provisions  of  the  said  acts  of  congress  ;  of  which 
renewal  he,  the  said  Robert  Donaldson,  was  to  have  the  benefit,  until  the 
first  and  second  editions  of  the  said  volume  which  he,  the  said  Donaldson, 
was  to  publish,  should  be  sold.  That  at  the  time  the  purchase  was  made 
from  Carey  &  Sons,  a  purchase  was  also  made  of  the  residue  of  tJie  first 
edition  of  the  first  volume,  which  they  had  on  hand ;  and  in  the  year  1827,  ho 
published  another  edition  of  said  volume,  apart  of  which  still  remains  unsold. 

'*  The  bill  further  states,  that  for  the  purpose  of  continuing  to  the  said 
Henry  Wheaton  the  exclusive  right,  under  the  provisions  of  the  said  acts  of 
congress,  to  the  copy  of  the  said  volume,  for  the  further  term  of  fottrtoea 
years,  after  the  expiration  of  the  term  of  fourteen  yeani  ivom  the  reoorduig 
of  the  title  of  the  said  volume  in  the  clerk's  ofiice  as  aforesaid,  the  said 
Robert  Donaldson,  as  the  agent  of  Wheaton,  within  six  months  before  tkfi 
expiration  of  the  said  first  term  of  fourteen  years,  deposited  a  printed  oo|»y 
of  the  title  of  the  said  volume  in  the  clerk's  offioe  of  the  district  o<Hirt  of  the 


appeals,  which  that  court  shall  direct  him  to  re-  port  proper,  and  id  no  fleuM  of  the  votd,  a  pen* 

port,  and  where  it  is  provided,  that  no  copy-  tton  of  the  repurter'B  noie«  and  raleteiwwk 

right  shall  be  taken  out  for  said  reports,  but  This  point  was  not  noticed  by  Judge  Nklboh, 

that  the  notes  and  references  made  by  the  re-  in  deciding  the  case  of  Little  v.  Qould,  2  Bl.  0 

porter  may  be  copyrighted,  it  is  extremely  doubt-  G.  862.    See  the  remarks  of  Judge  Drumho^ 

fol,  whether  this  last  provision  extends  to  the  in  Myen  v,  CaUaghan,  10  Bias.  Ma 
BamatiTe  of  the  case,  which  is  part  of  the  ra- 
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southern  district  of  New  York,  where  the  said  Wheaton  then  resided  ;  and 
caused  the  said  title  to  be  a  second  time  recorded  in  the  said  clerk's  oilice ; 
and  also  caused  a  copy  of  the  said  record  to  be  a  second  time  published 
^  ,  *in  a  newspaper  printed  in  the  said  city  of  New  York,  for  the  space 
J  of  four  weeks,  and  delivered  a  copy  of  the  said  book  to  the  secretary 
of  state  of  the  United  States  ;  and  that  all  things  were  done  agreeably  to 
the  provisions  of  the  said  act  of  congress  of  May  3l8t,  1790,  and  within 
six  months  before  the  expiration  of  the  said  term  of  fourteen  years. 

*'  The  same  allegations  are  made  as  to  all  the  other  volumes  which  have 
been  published  ;  that  the  entry  was  made  in  the  clerk's  office  and  notice 
given  by  publication  in  a  newspaper,  before  the  publication  of  each  volume ; 
and  that  a  copy  of  each  volume  was  deposited  in  the  department  of  state. 

'*  The  complainants  charge,  that  the  defendants  have  lately  published 
and  sold,  or  caused  to  be  sold,  a  volume  called  *  Condensed  Reports  of 
Cases  in  the  Supreme  Court  of  the  United  States,'  containing  the  whole 
series  of  the  decisions  of  the  court,  from  its  organization  to  the  commence- 
ment of  Peters's  reports,  at  January  term  1827.  That  this  volume  contains, 
without  any  material  abbreviation  or  alteration,  all  the  reports  of  cases  in 
the  said  first  volume  of  Wheaton's  reports,  and  that  the  publication  and 
sale  thereof  is  a  direct  violation  of  the  complainants'  rights  ;  and  an  injunc- 
tion, Ac,  is  prayed. 

'^  The  defendants  in  their  answer  deny  that  their  publication  was  an 
infringement  of  the  complainants'  copyright,  if  any  they  had  ;  and  further 
deny  that  they  had  any  such  right,  they  not  having  complied  with  all  the 
requisites  to  the  vesting  of  such  right  under  the  acts  of  congress." 

The  bill  of  the  complainants  was  dismissed  by  the  decree  of  the  circuit 
court ;  and  they  appealed  to  this  court,  (a) 

The  case  was  argued  by  Paine  and  WehsteVy  for  the  appellants  ;  and  by 
Ingersolly  by  a  printed  argument,  and  Sergeant^  for  the  defendants. 

JPaifiey  for  the  appellants,  contended  : — 

1.  An  author  was  entitled,  at  common  law,  to  a  perpetual  property  in 
^  ,  the  copy  of  his  works,  and  in  the  profits  of  their  ^publication  ;  and 
J  to  recover  damages  for  its  injury,  by  an  action  on  the  case  ;  and  to 
the  protection  of  a  court  of  equity.  The  laws  of  all  countries  recognise  an 
author's  property  in  his  productions.  In  England,  beyond  all  question,  an 
author  had,  at  common  law,  the  sole  and  exclusive  property  in  his  copy. 
This  was  decided  in  Millar  v.  Taylor^  4  Burr.  2303.  This  property  was 
placed  by  its  defenders,  and  they  finally  prevailed,  upon  the  foundation  of 
natural  right  ;  recognised  by  the  laws,  ordinances,  usages  and  judicial 
decisions  of  the  kingdom,  from  the  first  introduction  of  printing. 

The  opponents  of  literary  property  insisted,  that  an  author  had  no 
natural  right  to  his  copy  *  and  resorting  to  those  laws  v/hich  are  supposed 
to  have  governed  property  before  the  social  compact,  they  maintained,  that 
because  the  copy  was  incapable  of  possession,  it  was  impossible  to  have 
property  in  it.     Mr.  Justice  Yates,  the  great  opponent  of  literary  property, 

(a)  The  case  was  decided  in  the  circuit  court  by  Judge  Hofkikson,  Mr.  Justice 
Baldwin  having  been  absent  on  the  argument  and  decision  thereof.  The  opinion  of 
Judge  UoPKiNSOM  is  inserted  in  the  Appendix,  No.  II. 
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and  who  has  probably  said  all  that  ever  was  or  can  be  said  against  it,  urges 
that  it  is  impossible  to  appropriate  ideas  more  than  the  light  or  air  (4  Barr. 
2357,  2365)  ;  forgetting  that  books  are  not  made  up  of  ideas  alone,  but  are, 
and  necessarily  must  be,  clothed  in  a  language,  and  embodied  in  a  form, 
which  give  them  an  individuality  and  identity,  that  make  them  more  dis- 
tinguishable than  any  other  personal  property  can  be.  A  watch,  a  table, 
a  guinea,  it  might  be  difficult  to  identify ;  but  a  book  never.  He  cited 
2  Bl.  Com.  and  Christian's  notes,  to  show  the  nature  of  literary  property. 
The  court  are  referred  to  the  able  opinions  of  Willes,  J.,  Aston,  J.,  and 
Lord  Mansfield,  in  MiUar  v.  Taylor^  4  Burr.  2310,  23i^5,  2395.  They 
agreed,  not  only  that  an  author  had  a  property  at  common  law,  but  that 
it  was  perpetual,  notwithstanding  the  statute  of  Anne. 

Not  long  after  that  decision,  however,  the  question  as  to  the  perpetuity 
of  an  author's  property,  was  brought  before  the  House  of  Lords ;  and  it 
was  there  decided,  that  it  was  not  perpetual,  its  duration  being  limited  by 
the  statute  of  Anne.  Yet  even  upon  this  point,  the  twelve  judges  were 
equally  divided  (if  we  include  Lord  Mansfield,  who  did  not  vote,  as  he  was 
a  peer),  and  there  were  eleven  out  of  twelve  who  maintained,  that  an  author 
had  a  property  at  common  law,  in  his  copy.  See  Donaldson  v.  BecJcett^  4 
Burr.  2408 ;  2  Bro.  P.  C.  129. 

*The  decrees  of  the  star-chamber  show,  that  that  court  admitted  r«Rg<^ 
and  protected  authors,  as  early  as  1556.  Maugham  12,  13.  Ordin-  ^ 
ances  of  parliament,  as  early  as  1641,  recognise  and  protect  the  owner's 
property  in  his  copy.  These  ordinances  were  several  times  repealed. 
Maugham  13,  14.  In  1672  and  1679,  acts  of  parliament  were  passed,  pro- 
hibiting any  person  from  printing,  without  the  consent  of  the  owner  of  the 
copy.  Maugham  15,  18.  In  the  reign  of  Charles  IL,  there  were  several 
cases  in  the  courts,  in  which  the  ownership  of  the  copy  by  authors,  is  treated 
as  the  ancient  common  law ;  and  in  one  case,  that  in  Croke's  reports,  the 
right  of  the  author  was  sustained,  even  against  the  claim  of  the  king's  pre- 
rogative to  publish  all  law-books.  Chief  Justice  Hale  presided.  Maugham 
19  ;  4  Burr.  2316.  In  the  reign  of  Anne,  when  the  perpetual  ownership  of 
literary  property  was  thus  firmly  established,  the  booksellers,  annoyed  by 
the  piracy  of  unprincipled  and  irresponsible  adventurers,  applied  to  parlia- 
ment for  protection.  A  bill  was  accordingly  brought  in  for  the  purpose, 
entitled  "  an  act  to  secure  the  property  of  authors."  In  committee,  its  title 
was  changed  to  that  of  "an  act  to  vest  authors  with  their  copies,  for  the 
times  therein  mentioned."  Maugham  20-27.  And  the  act  declared,  that 
authors  should  have  an  exclusive  right  for  twenty-one  years,  and  no  longer. 
In  this  shape  it  was  passed.  Notwithstanding  the  strong  and  explicit  terms 
of  the  statute  of  Anne,  both  as  to  vesting  the  author  with  his  right,  and 
limiting  its  duration  (terms  not  to  be  found  in  our  act),  the  courts,  by  an 
uninterrupted  series  of  decisions,  from  the  passing  of  the  statute  down  to 
the  case  of  Donaldson  v.  Beckett^  maintained,  that  an  author  still  had  his 
original  perpetual  common-law  right  and  property  ;  and  we  have  seen,  that 
had  Lord  Mansfield  voted  in  that  case,  the  twelve  judges  would  have  been 
equally  divided.  For  a  review  of  the  common-law  property  of  an  author, 
and  of  the  legislation  upon  the  subject  in  England  and  the  United  Stales, 
he  cited,  American  Jurist.  10,  61,  ifcc. 

2.  The  common-law  property  of  an  author  is  not  taken  away  by  the  con- 
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fttitution  of  the  United  States.  The  states  have  not  ^surrendered  to 
the  Union  their  whole  power  over  copyrights,  but  retain  a  power  con 
current  with  the  power  of  congress  ;  so  far,  that  an  author  may  enjoy  his 
oommon-law  property,  and  be  entitled  to  common-law  remedies,  independ- 
ently of  the  acts  of  congress.  It  is  one  of  those  concurrent  powers,  where 
the  power  of  the  state  ceases,  only  when  it  actually  conflicts  with  the  exer- 
cise of  the  powers  of  congress. 

In  the  constitutional  clause  relating  to  the  rights  of  authors  and  inven- 
tors, there  are  two  subjects,  distinct  enough  in  themselves,  and  only  united 
by  the  form  of  expression.  This  comprehensiveness  of  expression,  we  know, 
belongs  to  the  constitution  ;  and  that  the  aim  of  its  framers  was  brevity. 
The  expression  is  not  so  important,  for  in  that  instrument  we  are  to  look  for 
substance  and  intention.  Although  united  in  this  clause,  and  for  the  same 
purpose  of  being  secured  by  congress,  the  subjects  of  patents  and  of  copy- 
rigiits  have  little  analogy.  They  are  so  widely  different,  that  the  one  is 
property,  the  other  a  legalized  monopoly.  Tbe  one  may  be  held  and  enjoyed, 
without  injury  to  others  ;  the  other  cannot,  without  great  prejudice.  The 
one  18  a  natural  right,  tbe  other  in  some  measure  against  natural  right.  But 
because  they  both  come  from  invention  or  mental  labor,  and  in  addition,  be- 
cause they  are  so  joined  in  the  constitution  ;  we  have  become  accustomed 
to  regard  them  as  in  all  respects  alike,  and  equally  dependent  on  the  legis- 
lative favor  for  existence  and  protection.  Upon  this  point,  the  counsel  for 
the  appellants  argued  at  large,  that  the  principles  which  applied  to  copy- 
rights were  different  from  those  which  regulated  the  property  of  inventions 
secured  by  a  patent.  That  they  were  inserted  in  the  clause  of  the  constitu- 
tion for  brevity  and  comprehensiveness.  That  the  framers  of  the  constitu- 
tion probably  designed  to  give  congress  the  complete  and  exclusive  power 
over  patents ;  but  it  did  not  follow  from  this,  that  the  same  was  introduced 
in  relation  to  copyrights. 

It  is  important  to  examine  the  true  rules  of  construction  which  are  applic- 
able to  this  clause  in  tbe  constitution.  This  is  the  first  instance  in  which 
this  court  has  been  called  upon  to  pronounce,  whether  the  power  given  in 
this  clause  is  an  exclusive  or  a  concurrent  power  ;  or  as  to  the  extent  of  the 
*  QQi  *P^^^''  conferred  by  it  on  congress.  Consequently,  the  rules  estab- 
*  -I  lished  as  to  the  construction  of  that  instrument,  have  all  been  in  rela- 
tion to  other  powers,  and  powera  of  a  very  different  character.  All  the  other 
powers  in  the  constitution  conferred  on  congress,  or  yielded  by  the  states, 
are  national  or  political,  and  for  national  and  political  purposes.  This  is  the 
only  instance  of  a  power  being  conferred,  unless  incidentally,  over  private 
property.  This  is  a  power  over  private  property,  not  incidental  to  a  national 
power,  but  with  an  immediate,  primary  and  single  reference  to  the  property. 
The  rule  of  construction  as  to  the  grant  of  the  political  and  national  powers 
may  not  be  suited  to  this.  It  has  been  held,  as  to  them,  that  a  rule  of  strict 
construction  was  not  to  be  adopted. 

But  the  question  here  is  as  to  private  right.  And  the  question  is,  whether 
the  constitution  takes  away  a  private  right,  or  property  at  common-law  ? 
And  why  should  we  not  apply  the  same  rule  of  construction  to  such  a  con- 
stitutional provision,  as  we  do  to  a  statute,  in  derogatioa  of  common-law 
right  ?  The  rule  is,  that  such  statutes  are  to  be  construed  strictly,  because 
they  abridge  the  right.     The  reason  of  the  rule  extends  to  the  constitution^ 
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whenever  it  is  in  derogation  of  common  right.  For  this  rule,  see  10  Mod. 
282  ;  4  Bac.  Abr.  550,  650.  Other  common-law  rules  in  relation  to  statutes 
affecting  private  rights  or  common-law  rights,  would  seem  to  be  peculiarly 
applicable  to  this  clause  of  the  constitution  ;  although  they  may  not  be 
generally  referred  to  as  guides  in  construing  the  constitution.  These  will 
be  found  in  1  Bl.  Com.  87  ;  1  Inst.  Ill,  115 ;  1  Bl.  Com.  89  ;  Plowd.  206  ;  13 
Mod.  1 18  ;  Plowd.  113  ;  1  Bac.  11, 18,  38  ;  Ibid.  3,  5  ;  2  Burr.  803,  805  ;  Cora. 
Dig.  Action  on  Stat.  C,  6  ;  1  Salk.  212  ;  19  Vin.  Abr.  Stat.  E,  6  ;  1  Story's 
Com.  436,  384,  387,  397,  411,  401  ;  Martin  v.  Hunter^  1  Wheat.  326,  410. 

With  these  general  guides  of  construction,  it  is  inquired,  whether  the 
power  granted  to  congress  by  the  constitution  transfers  the  whole  subject  of 
property  of  authors  to  the  exclusive  authority  and  control  of  congress?  so 
that  the  property  of  an  author  ceases  to  exist  at  all,  without  the  legislation  of 
congress  ;  or  whether  it  leaves  the  author  in  the  enjoyment  of  his  *pro-  r*«QQ 
perty,  as  he  had  it  before  the  adoption  of  the  constitution  ;  and  merely  ■- 
attempts  to  improve  what  was  supposed  to  be  an  imperfect  enjoyment,  by 
authorizing  congress  to  secure  it  ?  This  is  not  the  question  whether  the 
power  is  concurrent  or  exclusive.  If  the  author's  common-law  property  is 
not  taken  away,  nor  made  wholly  dependent  upon  the  legislation  of  congress  ; 
but  if  congress  possess  the  mere  partial  power  to  secure  it,  then  the  property 
remains  as  at  common  law,  subject  to  state  legislation,  and  the  auxiliary 
legislation  of  congress.  The  question  now  is  simply  as  to  a  right  of  pro- 
perty. If  we  take  the  rules  above  cited  from  Mr.  Justice  Story's  Commen- 
taries, as  guides  of  interpretation  ;  can  there  be  a  question  as  to  the  nature 
of  the  delegation  of  power,  or  its  extent  or  amount  ?  The  delegation  is  to 
secure  exclusive  rights — not  to  grant  property  or  confirm  property,  or  grant 
rights  or  confirm  or  establish  rights,  but  to  secure  rights. 

We  are  willing  to  admit,  that  this  language  is  broad  enough,  and  is 
adapted,  to  transfer  to  congress  the  whole  legislation  and  control  over 
patents.  There  is,  at  common  law,  no  property  in  them  ;  there  is  not  even 
a  legal  right  entitled  to  protection.  They  have  a  moral  or  equitable  right, 
but  unknown  to  the  law.  Congress,  therefore,  when  authorized  to  secure 
their  rights,  are  authorized  to  do  everything  ;  and  full  power  over  the  sub- 
ject is  delegated  to  them.  But  it  does  not  follow,  that  because  congress 
are  authorized  to  create  de  novo,  and  to  secure  the-  right  to  patents,  by  mere 
force  of  the  word  securCy  that  they  are,  therefore,  authorized,  by  force  of 
that  word,  to  create  de  novo,  and  then  secure  copyrights.  For  a  very 
different  process  would  then  take  place  in  relation  to  the  two  things.  In 
creating  patents,  they  take  nothing  away  ;  they  deprive  the  inventor  of  no 
property  ;  he  had  nothing,  and  they  gave  him  all,  merely  by  securing.  But 
if  by  the  word  secure^  they  are  authorized  to  give  an  author  all  that  he  is 
afterwards  to  possess,  the  operation  affects  a  total  deprivation  of  his  com- 
mon-law property.  So  that  to  allow  the  word  **  secure,''  to  confer  the  same 
power  over  copyrights,  as  over  rights  to  inventions,  is  to  make  it  a  word  of 
a  totally  different  meaning  and  import  in  the  one  case,  from  the  other.  The 
language  is  not  broad  enough,  nor  is  it  adapted  to  the  taking  *away 


of  property  or  pre-existing  rights.     We  are,  therefore,  to  reject  the 
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argument,  that  a  copyright  must  exist  and  be    held    solely    under    the 
constitution  ;  because  patent-rights  must  be. 

What  is  there,  then,  in  the  delegation  of  the  power  to  secure  an  anthoT'd 
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exclusive  rights,  which  should  be  construed  to  deprive  him  of  his  property, 
and  make  him  dependent  wholly  on  the  security  provided?  Are  not  the 
words,  in  themselves,  plain  and  clear?  and  is  not  the  sense  arising  from  them 
distinct  and  perfect?  and  if  so,  is  interpretation  admissible?  and  if  not,  is 
not  the  question  settled  ?  For  it  never  can  be  pretended,  that  the  naked 
words,  authorizing  congress  to  secure  rights,  take  away  or  affect  the 
property  in  which  those  rights  exist.  There  would  seem  to  be  nothing, 
therefore,  in  the  plain  meaning  of  the  word  secure^  which  should  alter,  affect 
or  take  away  an  author's  property  in  his  writings.  Indeed,  it  seems  too 
plain,  to  admit  of  argument,  that  when  the  constitution  authorizes  congress 
to  secure  an  acknowledged  pre-existing  right,  and  does  not  authorize  them 
to  grant  it ;  it  is  an  express  declaration,  that  it  subsists,  and  is  to  subsist, 
independently  of  their  power. 

3.  But  it  may  be  said,  that  all  the  author  can  ask  or  have,  is  security  for 
his  rights,  and  that  this  is  all  he  had  at  common  law ;  and  that  the 
constitutional  clause  does  not  take  away  his  security,  nor  any  part  of  it,  but 
only  transfers  to  congress  the  power  and  duty  to  secure  him,  which  before 
belonged  to  the  states.  We  answer,  that  if  this  construction  is  derived  from 
the  import  of  the  words  themselves,  it  is  strained  beyond  all  bounds  allowed 
by  the  rules  of  construction.  There  is  the  strongest  reason  to  believe,  from 
the  language  of  the  constitution,  that  those  who  framed  it,  adopted  it  with 
a  particular  view  to  preserve  the  common-law  right  to  copyrights  untouched. 
If  this  clause  in  the  constitution  is  to  be  construed  as  taking  away  the 
author's  common-law  right,  it  deprives  him  of  a  part  of  the  security  he  had 
at  common  law  ;  and  does  more  than  merely  transfer  to  congress  a  power 
and  duty  which  before  belonged  to  the  states.  It  is,  then,  asked,  whether 
the  word  secure  can  be  found  to  possess  any  such  meaning  as  to  take  away, 
and  diminish  and  disturb,  either  by  the  common-law  or  constitutional  rules 
of  construction. 

^  ,  *The  meaning  of  the  clause  of  the  constitution,  when  tried  by  the 
^  usual  rules  of  interpretation,  is  shown  to  be  as  contended  by  the  appel* 
lants.  19  Viner's  Abr.  610,  E,  6  ;  2  Inst.  2  ;  Plowd.  113  ;  1  Chit.  PI.  144  ; 
Almy  v.  HarriSy  6  Johns.  176  ;  Farmers^  Turnpike  Road  v.  Coventry^  IC 
Ibid.  380.  Chief  Justice  Marshall  (12  Wheat.  663-4)  lays  great  stress  on 
the  framers  of  the  constitution  having  been  acquainted  with  the  principles 
of  the  common  law,  and  acting  in  reference  to  them.  Most  of  them  were 
able  lawyers  ;  and  certainly,  able  lawyers  drew  up  and  revised  the  instru- 
ment. Are  we,  then,  to  believe,  that  if  they  had  any  design  to  take  away 
the  common-law  right,  or  to  authorize  congress  to  take  it  away,  or  to  impair 
it,  they  would,  knowing  the  rules  of  construction  cited,  and  like  common- 
law  maxims,  have  used  the  language  they  have  ?  There  is  the  strongest  rea- 
son to  believe,  from  the  language,  it  was  adopted  for  the  purpose  of  preserv- 
ing it,  and  to  reserve  from  congress  any  power  over  it.  This  probability 
arises,  almost  irresistibly,  from  the  language  used  ;  and  under  the  circum- 
stances that  it  was  used. 

The  case  of  Donaldson  v.  Beckett  was  decided  in  the  house  of  lords,  in 
1774.  This  case,  and  all  the  law  on  this  subject,  discussed  and  decided  by 
it,  must  have  been  known  to  the  lawyers  of  the  convention.  The  opinion 
of  the  judges  in  the  case  of  Millar  v.  Taylor ^  must  also  have  been  familiar 
to  them.     From  the  statute  of  Anne,  then,  down  to  1774,  there  had  been  in 
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England  a  continual  contest  about  the  words  of  that  statute,  and  whether  it 
was  a  statute  to  secure  a  right  already  existing.  It  agitated  the  literary 
world  especially,  because  it  belonged  to  them  ;  and  it  agitated  the  courts. 
Cases  of  unequalled  importance  arose  out  of,  and  were  decided"  upon  the  use 
of  these  words.  Yates,  J.,  calls  the  case  of  Millar  v.  Taylor,  a  case  of 
"  great  expectation."  This  case  occurred  in  1769,  and  immediately  followed 
the  still  greater  case  of  Donaldson  v.  Beckett^  in  which  the  twelve  judges 
gave  each  an  opinion  in  the  house  of  lords.  These  cases,  therefore,  occurred 
and  were  reported  a  few  years  before  the  adoption  of  the  constitution.  Had 
the  convention  designed  to  take  away,  or  to  authorize  congress  to  take 
away,  the  common-law  property,  they  would  *have  used  the  words  r^i^^^ 
veaty  or  grant ;  and  would  have  carefully  avoided  the  word  secure,       •- 

But  what  reason  can  be  discovered  why  the  framers  of  the  constitution 
should  wish,  or  intend,  to  take  away,  or  authorize  congress  to  take  away, 
the  common-law  right.  What  was  the  mischief  they  had  in  view  ?  Will  it 
be  said,  that  the  public  have  rights  as  well  as  they  author  ;  and  that  it  is 
impolitic  to  allow  a  perpetual  right  ?  Suppose,  we  grant  it.  Yet,  what 
has  the  constitution  to  do  with  a  mischief  like  this  ?  It  does  not  require  a 
national  power  to  cure  it.  The  states  were  fully  adequate  to  provide  a  rem- 
edy themselves.  And  the  states  gave  congress  no  powers,  which  they  could 
as  well  exercise  themselves.  Will  it  be  pretended,  that  the  states  could  not 
regulate,  limit  or  take  away  the  right,  within  their  own  territories  ;  and  that 
it  was  necessary  to  empower  congress  to  do  it  ?  Will  it  be  said,  that  it  was 
designed  to  take  from  the  states  their  power  over  copyright,  lest,  if  a  state 
were  to  protect  the  rights  of  authors,  the  citizens  of  other  states  might  be 
curtailed  of  their  rights  within  that  state  V  The  answer  is  obvious.  No 
person  can  have  any  rights  opposed  to  the  author's.  He  has  the  property, 
and  it  cannot  stand  in  the  way  of  another's  property  or  rights.  Besides,  the 
objection  goes  to  the  whole  of  state  legislation  on  any  subject :  for  a  state 
may,  by  it  laws,  cuitail  or  affect  the  rights  of  citizens  of  other  states,  in 
other  particulars,  and  why  be  so  careful  to  prevent  them  in  this  ?  As  we 
have  already  shown,  copyrights  have,  in  these  respects,  none  of  the  mischiefs 
attending  them,  which  attend  a  right  to  inventions.  There  could  be  but  one 
possible  motive  for  making  copyrights  a  national  concern  ;  and  that  was, 
because  the  states  might  not,  or  could  not,  individually,  afford  them  a  just 
protection.  From  this  single  motive,  what  intention  are  we  to  infer?  That, 
and  that  only,  apparent  on  the  face  of  the  constitution — an  intention  to  secure 
the  right.  W^hy  is  it,  however,  that  if  the  public  good  was  had  in  view, 
by  the  framers  of  the  constitution,  and  not  the  author's  benefit  singly,  either 
as  regards  patents  or  copyrights,  that  they  did  not  undertake  to  guard  the 
citizens  of  the  several  states  against  the  protection  which  the  states  might 
afford  to  inventions  *introduced  from  abroad.  For  that,  as  well  as  r,|c«^^ 
for  the  printing  of  foreign  books,  a  state  might,  if  it  chose,  grant  ^ 
monopolies.  But  this,  and  other  mischiefs  to  spring  from  state  legisla- 
tion, it  was  thought  proper  to  provide  against. 

It  is  contended,  that  the  case  of  copyrights  is  one  within  the  concurrent 
powers  of  the  United  States,  and  the  states.  It  is  not  within  either  of  those 
kinds  of  exclusive  powers  enumerated  in  the  Federalist  (No.  34),  but  belongs 
to  the  other  class  of  powers.  What  is  the  power  here?  A  power  to  secun 
the  right  of  authors.     And  the  question  is,  whether  the  states  may  not  pro' 
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tect  and  enforce  tbe  common-law  right,  while  the  United  States  secure  it. 
Is^nch  a  power  totally  and  absolatelj  contradictory  and  repugnant?  Is  it 
not,  on  the  contrary,  perfectly  consistent  with  the  other  ?  It  is  as  consistent 
as  a  common-law  remedy  is  with  a  statute  remedy ;  it  is  the  same  thing. 
Both  may  exist  and  act  in  concert,  and  no  conflict  can  occur,  unless  the  state 
nndtertakes  to  deprive  an  author  of  what  congress  has  secured  to  him.  If 
that  were  a  reason  for  taking  away  the  state  power,  it  would  be  a  reason 
fjol*  driving  them  of  all  power  ;  for  so  long  as  they  have  power  to  legis- 
late, they  can  pass  laws  to  interrupt  those  of  congress.  It  is  impossible  to 
imagine  a  case,  where  a  power  of  congress  could  receive  so  little  interrup- 
tion from  the  legislation  of  the  states ;  because  this  is  a  power  primarily 
over  private  right,  and  not  for  national  purposes  ;  and  it  is  the  only  one  of 
tlie  kind  in  the  constitution.  The  opinions  of  this  court  have  been  uniform, 
tiiat  a  concurrent  power,  in  oases  like  this,  might  exist  and  be  exercised  by 
the  states.  See  Houston  v.  Moore^  5  Wheat.  48-56 ;  also  Mr.  Justice 
Story's  Commentaries,  421-433.  It  is  believed,  that  if  the  stales  have 
resigned  to  congress  their  power,  over  copyrights,  and  have  none  remaining 
in  themselves,  yet  that  they  have  given  the  power  to  congress,  with  a  quali- 
ft'oation  atid  limitation,  and  have  confined  it  in  their  hands,  as  they  had 
power  to  do,  simply  to  securing  the  right  of  Ibo  author.  If  they  have 
any  power  besides  this,  it  is  merely  to  abridge  the  period. 

Next,  have  congress  impaired  the  author's  rights  ?  That  is,  supposing 
*(Ki\<\  ^^^  common-law  remedies  to  be  gone,  and  that  *thc  author  can  have 
-■  no  remedy,  unless  he  has  published  the  record,  and  deposited  the 
copy  in  the  secrvtary  of  state's  office.  It  is  answered,  that  they  have,  most 
essentially.  They  have  entirely  changed,  and  unnecessarily,  the  whole  title 
which  an  author  had  at  common  law,  and  the  evidence  on  which  it  rested. 
They  have  taken  from  him  the  natural  common-law  title,  and  the  evidence 
to  support  it;  and  have  given  him  one  of  a  most  artificial  and  difficult 
character.  And  is  not  a  man's  title  to  property,  his  evidence  of  ownership, 
a  part  of  the  propetry  itself — ^a  part  of  its  value?  Is  it  not  this  which  dis- 
tinguishes real  from  personal  estate,  in  some  measure  ;  and  gives  it  a  higher 
character?  Suppose,  a  man  were  to  lose  his  title  deeds,  or  one  of  them, 
what  would  be  the  value  of  his  property  ?  What  title  had  a  man  before  the 
statute,  and  what  has  he  now?  Before  the  statute,  it  was  sufficient  for  him 
to  prove  himself  the  author.  This  he  could  do  by  proof,  in  pais,  in  a 
thousand  ways.  The  proof  of  this  is  easy  and  imperishable,  because  it  is 
the  natural  proof.  The  name  of  the  author  on  the  book,  possession  and 
claim  of  title  alone,  or  first  publication,  would  ha  prtmd  facie  sufficient  evi- 
dence. And  these  are  inherent,  and  inseparable  from  almost  ever}'  ease,  as 
a  patt  of  its  natural  incidents.  But  suppose,  he  must,  as  is  contended,  pro\o 
a  compliance  with  the  requisites  of  the  statutes.  He  is  driven  from  all  his 
safe  and  easy  common -law  proof.  There  can  be  no  such  thing  as  primd 
foteie  evidence  offered.  Must  he  prove  the  publication  or  four  successive 
weeks,  forty-two  years  after  it  was  made  ?  Is  he  to  keep  a  file  of  news- 
papers, and  if  he  does,  what  proof  has  he  of  publication  ?  How  is  he  to 
prove  the  delivery  of  the  volume  ?  The  law  provides  for  no  record.  He 
mast  call  a  witness,  and  then  he  cannot  be  safe  for  forty-two  years,  unless 
be  files  a  bill  to  perpetuate  testimony.  The  evidence  in  the  case  establishes 
the  difficulty  of  such  proof.    Can  a  statute,  which  thus  loads  a  right  with 


1834]  OF  THE  UTNITED  S TAJIKS.  OW 

WbeatoQ  v.  Peters. 

burdensome  and  needless  regulations,  and  makes  it  wholly  dependent  on 
accidental  mistake  or  omission,  where  it  was  free  from  them  both,  be  said 
not  to  impair  an  author's  common-law  right  of  property  ?  If,  then,  congress 
have  not  the  power  to  impair  the  author's  property,  and  if  the  requisites  as 
to  publication  and  delivery  of  *the  copy,  if  made  conditions  precedent,  ri^^^^ 
do  impair  it ;  they  are  so  far  unconstitutional ;  and  the  appellants  I- 
bave  a  right  to  claim  the  benefit  oi  the  act  without  performing  them. 

4.  A  citizen  of  one  state  has  the  same  common-law  property  in  his  copy, 
in  other  states,  as  the  citizens  of  these  states  can  have ;  and  the  common-law 
property  exists  in  the  state  of  Pennsylvania  ;  consequently,  the  complain- 
ants are  entitled  to  a  copyright  at  common  law,  in  that  state,  and  can  have 
a  remedy  in  the  circuit  court  of*  the  United  States,  for  its  violation,  inde- 
pendently of  the  provisions  of  the  act  of  congress  ;  the  citizenship  of  the 
parties  given  the  state  jurisdiction.  The  constitution  of  the  United  States 
provides,  that  '*  the  citizens  of  each  state  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  of  the  several  states."  The  constitution,  by  this 
provi*4ion,  designed  to  make,  and  does  in  fact  make  us  one  nation,  living 
under  the  same  laws.  It  designed  to  give  to  all  the  citizens  of  the  United 
States,  not  merely  the  benefits  and  privileges  secured  to  them  by  national 
laws,  but  the  benefits  of  all  the  laws  of  all  the  states  and  the  privileges  con- 
ferred by  them.  Under  this  provision,  a  citizen  of  New  York  has  all  the  privi- 
leges of  the  laws  of  Pennsylvania,  whatever  they  may  be.  It  is  this  pro- 
vision which  makes  us  one  nation,  and  this  only.  It  is  this  alone  which 
gives  to  all  the  citizens  of  the  United  States,  uniform  and  equal  civil  rights 
throughout  all  the  territories  of  the  nation.  Other  constitutional  provisions 
secure  political  advantages  ;  but  without  this,  we  should  be  a  mere  league, 
and  not  a  nation.  We  should  be  several  distinct  nations.  Vattel  says  (p. 
159,  lib.  1,  ch.  19),  *^  the  whole  a  country  possessed  by  a  nation,  and  subject 
to  its  laws,  forms,  as  we  have  said,  its  territories,  and  it  is  a  common  coun- 
try of  all  the  individuals  of  the  nation."  In  this  sense  of  a  nation,  this 
provision  of  the  constitution  makes  us  one  ;  and  makes  all  the  states  the 
common  country  of  all  the  individuals  of  the  nation. 

An  author,  then,  who  is  a  citizen  of  one  of  the  states,  is  entitled  to  have 
his  property  in  his  copy  protected  in  every  other  state,  according  to  the 
laws  of  such  state  ;  without  the  aid  of  any  national  law.  The  question  is, 
do  the  laws  of  the  state  give  an  author  a  property  in  his  copy  ;  for  if  they 
do,  who  *shall  say,  he  is  not  entitled  to  enjoy  his  property  under  such  r^^.^^ 
laws,  as  much  as  any  other  kind  of  property  ?  Has  not  a  citizen  of  *- 
New  York  a  right  to  hold  lands,  or  any  other  kind  of  property,  under  the 
laws  of  Pennsylvania  ?  And  if  that  state  were  to  attempt  to  deprive  him 
of  the  same  rights  as  her  own  citizens  enjoy,  would  it  not  be  a  violation  of 
this  clause  of  the  constitution  ?  The  truth  is,  a  citizen  of  New  York  is,  so 
far  as  all  his  civil  rights  and  privileges  are  concerned,  a  citizen  of  Pennsyl* 
vania.    See  Mr.  Justice  Story's  Commentaries,  674-6. 

An  author's  copyright  at  common  law  exists  in  Pennsylvania.  The 
American  colonists  brought  hither,  as  their  birthright  and  inheritance,  the 
common  law,  so  far  as  it  was  applicable  to  their  situation.  Judge  Chass, 
in  United  States  v.  WorraUy  2  Dall.  384.  Chief  Justice  McExan,  in 
1  Dall.  67,  says,  the  common  law  has  always  been  in  force  in  Pennsylvania. 
Statutes  made  before  the  settlement  of  the  province  have  no  force,  nnleaa 
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convenient,  and  adapted  to  the  circumstances  of  the  country ;  all  made 
since,  have  no  force,  unless  the  colonies  are  named.  See  also  page  74. 
There  never  was  a  statute  in  Pennsylvania  relative  to  copyright ;  and  the 
statute  of  Anne  was  passed  after  the  settlement  of  that  state  :  the  common 
law^,  therefore,  prevails  there. 

5.  The  publication  of  the  record  in  the  newspapers,  and  the  delivery  of 
the  copy  to  the  secretary  of  state,  are  not  made  conditions  precedent  at  all, 
by  the  acts  of  congress,  or  if  at  all,  ouly  as  to  the  right  to  the  security  pro- 
vided by  the  acts.  A  non-observance  of  the  statutory  directions  in  these 
particulars,  does  not  deprive  the  author  of  the  ordinary  remedies  by  an 
action  on  the  case  and  bill  in  equity.  Besides,  the  publication  of  the  record, 
and  delivery  of  the  copy,  were,  at  most,  intended  only  as  a  means  of  notice 
of  the  author's  right ;  and  actual  notice  in  this  case,  abundantly  shown, 
dispenses  with  those  modes  of .  constructive  notice. 

After  stating  the  particular  provisions  of  the  act  of  1790,  the  counsel 
proceeded  to  argue,  that,  on  the  proper  construction  of  the  act,  the  publi- 
cation of  the  record,  or  the  delivery  of  the  copy,  is  not  in  any  way  con- 
nected with  the  right ;  and  the  delivery  of  the  copy  has  nothing  to  do, 
^  ,  even  with  the  penalties  *and  forfeitures  imposed  by  it.  The  provis- 
^  ions  of  the  act  are,  in  some  respects,  similar  to  those  of  the  statute  of 
Anne  ;  and  it  must  have  been  drawn  with  reference  to  it.  Congress,  by 
this  law,  did  not  think  proper  to  impose  all  the  penalties  which  are  found 
in  the  act  of  Anne  ;  because  they  were  engaged  in  discharging  their  con- 
stitutional power  of  securing  the  author's  right.  The  copy  to  the  secretary 
of  state  is  a  mere  donation  from  the  author.  Congress  give  him  no  equiv- 
alent for  it.  The  clerk  is  paid  for  the  record  ;  and  what  do  government 
give  the  author  for  the  copy,  but  security  ?  Have  they  a  right  to  sell  the 
security ;  to  put  a  price  on  the  exercise  of  their  constitutional  powers  ? 
What  right  does  the  constitution  give  them  to  require  a  donation  from  the 
author  ?  And  will  it  be  believed,  that  they  intended  to  forfeit  his  property, 
if  he  did  not  furnish  it  ?  The  month  which  may  elapse  after  the  right 
attaches,  and  before  publication,  and  the  six  months  before  depositing  the 
copy,  show,  that  these  things  are  not  conditions  precedent. 

Natural  rights  are  generally  known  by  their  own  incidents.  Property 
always  carries  with  it  its  own  indicia  of  ownership  ;  and  literary  property 
not  less  than  any  other.  The  super-addition  of  record  evidence,  the  highest 
known  to  law,  and  all  that  is  required  of  ownership  of  real  estate,  was  prob- 
ably deemed  sufficient  by  congress  ;  and  they,  therefore,  required  no  other 
of  the  right  of  an  author.  It  would  be  a  fair  presumption,  that  when  they 
had  required  enough,  they  would  not  go  on  to  require  a  superfluity.  But 
the  publication  of  the  record  and  delivery  of  the  copy  have  been  held,  by  a 
very  numerous,  learned  and  able  court,  on  full  argument  (the  court  of  errors 
in  Connecticut,  composed  of  the  twelve  judges),  to  be  only  directory ;  and 
to  have  nothing  to  do  with  the  author's  right.  Nicholas  v.  RuggUs^  3  Day 
145. 

But  it  is  said,  that  although  the  publication  and  delivery  of  the  copy, 
are  not  conditions  precedent,  by  the  act  of  1790,  they  are  made  so  by  the 
act  of  1802  ;  and  that  this  has  been  decided  in  the  case  of  Jikoer  v.  Coxe^ 
4  W.  C,  C.  487,  as  to  the  publication  of  the  record.  The  counsel  then  pro- 
ceeded to  comment  on  the  decision  of  Mr.  Justice  Washington,  in  the 
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ca»e  referred  to  ;  denying  that  ^the  language  said  by  him  to  be  con- 
tained in  the  first  section  of  the  act  of  1802^  was  contained  in  it ;  and 
asserting  that  the  meaning  of  the  words  used  in  the  section,  had  been 
strained  by  the  judge.  He  contended,  that  the  act  of  1802,  was  not 
intended  to  operate  on  the  provisions  of  the  preceding  law,  but  only  to 
refer  to  them  as  established  by  that  law.  There  is  no  enacting  language 
in  the  latter  law  ;  and  without  enacting  language,  it  can  be  no  enactment. 
It  is  the  duty  of  this  court,  before  it  allows  property  to  be  sacrificed,  even 
if  the  words  of  an  act  are  clear  and  free  from  doubt,  on  their  face,  to  look 
carefully  at  the  intention  of  the  legislature,  to  look  at  the  spirit  of  the  law 
and  its  consequences,  and  at  the  old  law,  the  mischief  and  the  remedy. 
The  counsel  then  went  into  an  examination  of  both  the  statutes,  for  the 
purpose  of  showing,  that,  applying  these  principles,  the  construction  of  those 
acts  should  be  such  as  was  maintained  by  the  appellants.  In  the  course  of 
this  examination,  he  cited,  19  Yin.  Abr.  610,  E,  6;  Plowd.  Ill  ;  2  Inst. 
200  ;  1  Bl.  Com.  87  ;  University  v.  Beyer^  16  East  316  ;  Postmaster- Gen- 
eral V.  Early ^  12  Wheat.  148. 

The  act  of  1802  does  not  make  the  publication  and  delivery  conditions 
precedent,  because  it  is  impossible  they  should  be  so.  The  first  act  vests 
the  right,  on  recording  the  title.  It  then  gives  two  months  to  publish  the 
record,  and  six  months  to  deliver  the  copy.  A  condition  precedent  is  an 
act  to  be  done  precedently  ;  and  it  is  impossible  to  publish  the  record,  until 
the  record  is  first  made,  and  the  right  attaches  on  making  the  record.  The 
act  of  1802  declares,  that  the  author,  '' before  he  shall  be  entitled  to  the 
benefit  of  the  act"  of  1790,  shall,  "in  addition  to  the  requisites,"  &c.  Now 
what  was  the  benefit  of  that  act  ?  It  is  entitled,  an  act  to  secure  the 
author's  right ;  and  the  power  of  congress  is  to  secure  the  right,  e.  e.,  an 
existing  right.  How  does  the  act  secure  the  right  ?  Only  by  penalties  and 
forfeitures.  It  gives  no  action  on  the  case,  no  bill  in  equity  ;  and  if  it  had 
given  them,  it  would  have  been,  as  to  them,  wholly  inoperative,  for  no  court 
had  jurisdiction  of  them.  What,  then,  was  meant  by,  what,  in  fact,  was,  the 
"benefit  of  that  act?"  Certainly,  the  penalties  and  forfeitures — nothing 
else.  We  *claim  the  benefit  of  the  act  of  1819,  which  expressly  gives  r^^,,. 
a  bill  in  equity,  and  the  circuit  court  jurisdiction.  ' 

It  is  in  vain  to  say,  that  the  acts  in  question  are  conditions  precedent  to 
the  right.  The  right  itself  is  recognised  by  the  constitution  and  law,  as  an 
existing  right ;  and  the  right  is  not  given  by  the  act,  but  is  only  secured  by 
it.  The  security,  as  we  have  shown,  is  the  penalties  and  forfeitures,  which 
we  do  not  now  claim.  The  action  on  the  case  is  a  remedy  founded  on  the 
right,  and  not  on  the  statute,  which  gives  none.  And  this  bill  is  founded 
on  the  right,  and  on  the  act  of  1819.  We,  therefore,  get  neither  the  right, 
nor  remedy  from  the  act  of  1790  ;  and  what  benefit  do  we  claim  from  it  ? 
In  support  of  the  construction  thus  contended  for,  were  cited,  Rules  of  Con- 
struction found  in  6  Bac.  Abr.  379,  Statute,  I,  pi.  1 ;  883,  pi.  4,  6 ;  387,  pi.  6  ; 
391,  pi.  10  ;  19  Vin.  Abr.  619,  Statute,  E,  6,  pi.  86  ;  520,  pi.  96  ;  526,  pi. 
129 ;  624,  pi.  119;  628,  pi.  166  ;  5  Vin.  Abr.  Condition,  2,  a.  pi.  2,  3,  4,  5  ; 
628,  pi.  154,  168. 

It  is  agreed,  that  the  object  of  the  requisites  in  the  act  is  to  give  notice, 
and  statutes,  however  strong  their  language  or  positive  their  enactments, 
which  require  things  to  be  done  for  notice,  are  held  not  to  apply  ;  and  that 
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their  provisions  need  not  be  complied  with,  where  actual  notice  is  proved. 
Such  arc  the  registry  acts,  and  other  similar  acts,  which  declare  that  instru- 
merits  shall  be  absolutely  void,  if  not  recorded.  Le  Nevi  v.  Le  Neviy  2  Atk. 
050  ;  Jackson  v.  Burgotty  10  Johns.  460  ;  Jackson  v.  West^  Ibid.  466.  It 
is  fully  shown  by  the  evidence,  that  the  defendant  had  notice  ;  and  a  part 
of  that  evidence  shows,  that  the  claim  of  the  appellant,  Mr.  Wheaton,  was 
admitted.  The  rule  is,  that  the  provisions  of  the  registry  acts  do  not  apply* 
except  in  cases  of  ^o^id^c/a  purchasers.  What  is  a  bond  fide  purchaser? 
A  purchaser  without  notice  ;  no  matter  what  his  property,  or  his  attempt 
to  get  it,  has  cost  him.     Is  Mr.  Peters  a  bond  fide  purchaser  ? 

It  is  objected,  that  the  record  of  some  volumes  is  taken  out  as  author 
and  proprietor.  In  answer,  we  say,  it  is  the  clerk's  duty  to  make  out  the 
record  ;  and  we  cannot  be  held  to  forfeit  our  property,  because  he  has 
*ftn  I  ^^^  done  it  correctly.  *But  the  record  is  right.  A?  author,  and  not 
■1  having  parted  with  the  right,  Mr.  Wheaton  was  also  proprietor.  The 
act  is  adapted  to  a  proprietor  as  well  as  author,  and  to  enable  a  proprietor, 
who  is  not  the  author,  to  secure  a  copyright.  In  our  case,  Mr.  Wheaton  is 
described  as  author,  and  the  super-addition  of  proprietor  is  mere  surplusage. 

6.  The  directions  of  the  acts  of  congress  as  to  the  application  of  the 
record  and  delivery  of  the  copy  to  the  secretary  of  state  ;  and  the  renewal 
of  the  right  of  the  first  volume  have  been  complied  with  ;  and  the  com- 
plainants have  offered  all  the  proof  they  are  bound  to  offer  of  those  facts. 
In  support  of  these  positions,  the  counsel  referred  to  the  evidence  in  the 
record.  As  to  the  delivery  of  copies  to  the  secretary  of  state,  be  stated, 
that  the  law  is  silent  as  to  any  proof.  It  directs  no  memorandum  of  the 
deposit  to  be  made.  The  presumption,  therefore,  is,  that  none  is  made. 
And,  in  fact,  they  did  not  begin  to  make  any,  until  about  the  close  of  these 
volumes.  It  appears,  that  certificates  were  given,  sometimes,  latterly.  But 
the  law  does  not  direct  them,  does  not  know  them  ;  and  why  should  one 
take  them  ?  Would  they  be  evidence  of  anything,  if  he  had  them  ?  And 
Mr.  Brent  proves  the  greatest  irregularity  as  regards  certificates  and  memo- 
randa.    Mr.  Carey  proves  the  same  thing. 

But  the  law  does  say,  that  the  secretary  of  state  shall  preserve  the  copies 
is  his  office.  This,  then,  is  the  evidence  required  by  law,  that  the  volumer 
have  always  been  in  his  office,  since  within  six  months  of  their  publication. 
And  this  is  proved  by  Mr.  Brent^s  deposition.  The  volumes  are  and  have  been 
there.  It  is  for  them  to  show,  that  they  were  not  placed  there  by  us,  under 
the  law.  How  can  we  prove,  by  parol,  facts  which  occurred  from  sixteen 
to  seventeen  years  before  the  proof  taken  in  this  cause  ?  The  proof  must 
be  by  parol  ;  and  such  proof  the  law  presumes  to  be  out  of  men's  power, 
after  the  lapse  of  six  years.  Without  the  copies  having  actually  been  found 
there,  the  law  would  presume  that  an  act  enjoined  by  law  to  be  performed, 
was  performed,  after  such  a  lapse  of  time.  It  would  presume  it,  in  favor  of 
*Ai9l  '■'g^^^  *°^  ^*^"r^l  justice,  against  a  wrongdoer.  See  *a  case  of  pre- 
•1  sumption,  even  of  the  enrolment  of  articles  of  apprenticeship,  against 
positive  evidence  to  the  contrary.  The  King  v.  Inhabitants  of  Long  Buck- 
ley, 1  East  45. 

But  we  have  proved,  positively,  by  the  evidence  of  Mr.  Brent,  that 
eighty  copies  of  every  volume  were  delivered,  under  the  reporter's  salary 
act,  within  the  six  months  after  application.     The  four  acts  of  congress 
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allowing  the  reporter  bis  salary,  also  provide,  that  he  shall,  within  six  months, 
deliver  eighty  copies  to  the  secretary  of  state ;  one  of  which  he  is  to  keep 
and  transmit  to  his  successor  in  office,  of  course,  to  be  preserved  in  the 
office.  The  fact  is,  that  eighty-one  copies  were  sent,  but  the  law  giving  the 
salary,  not  requiring  more  than  eighty,  the  papers  in  the  department  under 
these  acts  speak  of  but  eighty  ;  and  all  being  sent  to  the  department  together, 
is  the  reason  why  there  was  no  minute,  or  memorandum,  or  certificate,  as  in 
some  cases  under  the  copyright  law.  And  is  not  this  within  the  letter  of 
the  copyright  law— the  deli  very  of  the  eighty  copies  alone?  And  if  we  have 
complied  with  the  letter  of  the  law,  ought  it  not  to  save  us  from  a  forfeiture 
of  our  property  ?  Is  it  not  within  the  spirit  of  the  law?  The  judge  in  the 
court  below  insists  it  is  for  notice  ;  the  counsel  insist  it  is  for  notice.  And 
is  it  not  as  good  notice,  if  it  is  there  under  one  law,  as  under  the  other?  But 
the  judge  who  decided  the  case  below  says,  that  it  is  not  required,  under  the 
salary  law,  to  be  kept  in  the  office.  It  is  submitted,  that  it  is  as  much  required 
to  be  kept  there,  under  one  law  as  another.  At  all  events,  the  condition,  if  it 
be  a  condition  precedent,  is  substantially  performed  by  it ;  and  this,  as  has 
been  shown,  is  sufficient. 

The  copyright  for  the  first  volume  of  Wheaton's  reports  was  renewed 
in  New  York,  the  place  of  residence  of  the  author.  This  was  done,  before 
the  publication  of  any  volume  of  the  Condensed  reports,  containing  any  of 
the  matter  in  Wheaton's  reports.  ]\L\  Wheaton  had  not  parted  with  his 
property  in  them ;  and  by  the  third  section  of  the  act  of  1790,  it  is  required, 
that  the  title  shall  be  deposited,  and  the  record  made  in  ^^  the  clerk's  office 
of  the  district  court  where  the  author  shall  reside." 

Law  reports,  like  other  books,  are  objects  of  literary  property ; 
*and  Mr.  Wheaton  was  the  author  of  the  reports  in  question  in  this  r^--„ 
case,  and  entitled  to  the  copyright  in  them.  The  other  complainant,  ^ 
Mr.  Donaldson,  has  a  limited  property  in  the  copy,  by  assignment  from  Mr. 
Wheaton.  It  was  never  doubted  in  England,  that  law  reports  were  the 
subject  of  copyright.  The  only  question  was,  whether  the  prerogative  of 
the  crown  did  not  monopolize  all  law-books,  so  as  to  exclude  an  author's 
right.  Roper  v.  Streater^  Skin.  234  ;  4  Burr.  2316,  2403  ;  Tonson  v.  Walker, 
3  Swanst.  673;  3  Ves.  709;  2  Bro.  P.  C.  100,  The  prerogative  right, 
however,  is  now  abandoned,  and  has  long  been  in  England.  Maugham,  101, 
says,  'Mt  is  now  treated  as  perfectly  ridiculous."  Godson  says  the  same 
thing  (Patents  S22,  323).  See  4  Burr.  2415,  2410,  as  to  the  reason  of  the 
prerogative.     It  there  appears,  the  king  introduced  printing  into  England. 

It  is  not  necessary,  however,  to  produce  cases,  to  prove  a  right  so 
obvious,  until  cases  are  produced  or  principles  established  which  show  that 
it  does  not  exist.  There  are  necessarily  but  few  cases,  because  the  right 
has  not  been  questioned.  One  fact  is  enough,  without  cases.  We  know 
the  great  price  of  law  reports  in  England,  and  we  know,  of  course,  that  but 
one  person  does  publish,  viz.,  the  proprietor  ;  that  there  are  never  contem- 
poraneous editions  of  the  same  reports ;  that  a  single  whole  edition  is 
exhausted  before  another  is  published,  and  sometimes  lasts  half  a  century. 
Why  is  this?  Who  prevents  enterprise  and  cupidity  from  participating 
in  this  field  ?     What  can  it  bo,  except  the  copyright  ? 

As  to  the  objection  that  the  matter  of  which  the  report  is  composed  is 
not  original ;  we  answer,  this  is  wholly  unnecessary  in  copyright.     There  ii 
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no  analogy  in  that  respect  between  copyrights  and  patents.  A  man  who 
makes  an  Encyclopoedia  may  have  a  copyright,  although  he  does  not  write 
a  word  of  it.  And  in  Carey  v.  KearsUyy  4  Esp.  168,  where  it  was  attempted 
to  show  that  the  survey  in  which  the  copyright  was  claimed,  was  made  at 
the  expense  of  the  post-office,  and  that  the  copyright  belonged  to  the  post- 
office,  Lord  Ellenbobough  said,  **  I  do  not  know  that  that  will  protect  the 
defendant.  At  law,  the  first  publisher,  even  though  he  has  abused  his  trust 
,  by  *procuring  the  copy,  has  a  right  to  it ;  and  to  an  action  against  the 
J  person  who  publishes  it  without  authority  from  him." 

The  salary  of  the  reporter  was  never  designed  to  be  a  compensation  in 
f  ul],  and  to  deprive  him  of  his  copyright.  Had  such  an  effect  been  intended, 
or  thought  of,  it  would  have  been  expressed.  It  stipulates  an  equivalent 
for  the  sum  allowed  him,  or  a  greater  part  of  it,  viz.,  eighty  copies.  When 
congress,  by  the  last  reporter's  act,  reduced  the  price  of  the  volume  to  five 
dollars,  the  copyright  was  considered.  Mr.  Wheaton  published  his  first 
volume,  without  a  salary.  He  had  been  appointed  reporter  by  the  court, 
and  was  looking  to  the  profits  of  the  copy  as  his  only  compensation.  But 
it  was  found  unequal  to  the  labor  and  time,  and  in  truth  no  compensation. 
In  this  state  of  things,  to  enable  him  to  go  on,  congress  give  him  $1000  (for 
which  he  gives  them  back  eighty  copies) ;  and  say  nothing  of  its  being  an 
equivalent  for  his  copyright.  The  copyright  was  established  in  England, 
and  in  this  country,  before  the  law  was  passed.  And  is  established  property 
to  be  taken  away  by  implication  ?  Does  any  one  believe,  that  Mr.  Wheaton 
would  have  spent  half  a  year  or  more  in  making  and  publishing  these 
reports,  if  he  had  supposed  he  had  not  the  copyright?  After  deducting 
the  eighty  copies,  the  $1000  would  not  leave  enough  to  pay  the  expenses  of 
a  gentleman  in  Washington  during  the  term,  and  going  and  coming. 
Besides,  he  took  steps  to  secure  his  copyright  every  year.  It  was  considered 
a  copyright  book;  congress  snw  this  and  knew  it.  Their  laws  with  him 
were  contracts,  made  under  a  full  knowledge  of  existing  facts.  And  shall 
it  be  said,  when  they  made  no  exception  of  the  copyright,  and  knew  that 
he  relied  on  it,  that  they  intended  to  deprive  him  of  it  ?  It  would  have 
been  a  fraud  unworthy  of  congress  ;  as  it  would  have  been  disgraceful  to 
an  individual.  Other  reporters  in  this  country,  in  the  state  courts,  who  had 
salaries,  had  always  secured  their  copyright  (even  Mr.  Peters  has  secured 
his),  and  the  right  to  do  so  was  never  doubted.  Mr.  Wheaton  published 
the  first  volume  without  salary  ;  consequently,  this  objection  cannot  apply 
to  that. 

As  to  the  cases  and  abstracts,  they  are  clearly  Mr.  Wheaton's  own  com- 
position. He  acquired  the  right  to  the  opinions,  by  judge's  gift.  They 
^     .,   invited  him  to  attend  at  his  own  expense,  *and  report  the  cases;  and 

^^  there  was  at  least  a  tacit  engagement  on  their  part,  to  furnish  him 
with  such  notes  or  written  opinions  as  they  might  draw  up.  This  needs  no 
proof  ;  it  is  the  course  of  things,  and  is  always  done.  The  mere  appoint- 
ment proves  all  this.  Was  this  engagement,  this  understanding,  ever 
altered  ?  Do  not  the  judges  of  this  court  know  that  Mr.  Wheaton  believed 
he  was  acquiring  a  property  in  his  reports  ?  Did  they  not  suppose,  he  would 
be  entitled  to  it,  if  he  took  the  necessary  steps  to  secure  it  ? 

Were  not  the  opinions  of  the  judges  their  own  to  give  away  ?  Are  opin- 
ions matter  of  record,  as  is  pretended?    Was  such  a  thing  ever  heard  of? 
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They  cannot  be  matters  of  record,  in  the  usual  sense  of  the  term  ;  record  ia 
a  word  of  determinate  signification ;  and  there  is  no  law  or  custom  to  put 
opinions  upon  record,  in  the  proper  sense  of  that  term.  Nor  were  they  ever 
put  on  record  in  this  case ;  they  were  given  to  Mr.  Wheaton,  in  the  first 
instance.  1  Bl.  Com.  71-2,  shows  that  the  reasons  of  the  court  are  not  mat- 
ter of  record.  The  copy  in  the  opinions,  as  they  were  new,  original  and 
unpublished,  must  have  belonged  to  some  one.  If  to  the  judges,  they  gave 
it  to  Mr.  Wheaton.  That  it  did  belong  to  them  is  evident  ;  because  they 
are  bound  by  no  law  or  custom  to  write  out  such  elaborate  opinions  ;  they 
would  have  discharged  their  duty  by  delivering  oral  opinions.  What  right, 
then,  can  be  public  claim  to  the  manuscript  ?  The  reporter's  duty  is  to  write 
or  take  down  the  opinions.  If  the  court  choose  to  aid  him  by  giving  him 
theirs,  can  any  one  complain  ?  But  we  allege  and  prove  that  Mr.  Wheaton 
was  the  author  of  the  reports  ;  that  he  published  them.  This  is  enough  to 
entitle  him  to  a  copyright,  until  they  prove  that  he  is  not ;  the  burden  of 
proof  is  on  them.     (See  Caret/  v.  Kearsleyy  4  Esp.  168,  already  cited.) 

It  is  contended,  that  it  is  against  public  policy,  to  allow  reports  to  be 
copyrighted.  And  extravagant  suppositions  are  made,  as,  that  an  author 
might  destroy  them,  or  never  publish  them,  or  put  an  unreasonable  price  on 
them.  Is  one  to  be  divested  of  property,  is  a  common  rule  of  law  to  be  over- 
thrown, because  the  imagination  of  man  can  devise  a  danger  which  may 
arise,  however  improbable  ?  And  besides,  in  this  case,  the  reporter  would 
lose  his  salary  ;  and  in  all  cases,  *he  must  lose  his  place,  if  he  were  r»^,^ 
guilty  of  any  of  such  absurdities.  As  to  enhancing  the  price,  which  L 
is  one  of  the  evils  apprehended,  if  the  author  were  to  do  it  unreasonably, 
he  would  lose  his  place  ;  and  he  must  always  do  it  to  his  own  injury,  for  he 
would  lose  his  sales  and  profit.  In  England,  the  statute  of  64  Geo.  III., 
amending  the  statute  of  Anne,  omits  the  provision  in  the  statute  of  Anne 
intended  to  prevent  too  high  a  price.  This  shows  that  experience  had  proved 
that  no  such  evil  was  to  be  apprehended.  In  Germany,  where  a  free,  per- 
petual copyright  exists,  books  are  cheaper  than  anywhere  else  in  the  world. 
(Maugham  14,  15.)  Congress  had  power  to  apply  the  remedy,  and  they  did 
apply  it,  when  they  thought  proper,  by  fixing  the  price. 

It  is  attempted  to  put  judicial  decisions  on  the  same  ground  as  statutes. 
It  is  the  duty  of  legislators  to  promulgate  their  laws.  It  would  be  absurd, 
for  a  legislature  to  claim  the  copyright ;  and  no  one  else  can  do  it,  for  they 
are  the  authors,  and  cause  them  to  be  published  without  copyright.  Stat- 
utes never  were  copyrighted  ;  reports  always  have  been.  It  is  said,  that 
one  employed  by  congress  to  revise  and  publish  the  statutes,  might  as  well 
claim  a  copyright  as  a  reporter.  The  difference  is,  one  is  employed  to  act 
as  a  mere  agent  or  servant,  or  clerk  of  the  legislature,  to  prepare  the  laws 
to  be  properly  promulgated.  He  is  engaged  to  do  what  it  is  well  understood 
never  is  copyrighted,  and  does  not  admit  of  copyright  ;  there  is  a  distinct 
understanding,  a  contract,  that  he  is  to  do  the  work  for  his  compensation, 
and  not  to  claim  a  copyright.  But  a  reporter  is  not  an  agent  employed  by 
congress  ;  he  is,  and  is  understood  to  be,  engaged  for  himself,  as  principal ; 
and  congress  buy  eighty  copies,  and  add  a  salary  to  his  profit  from  his  copy. 
He  was  doing,  before  the  act,  what  it  was  understood  he  could  copyright, 
and  what  he  did  copyright ;  and  the  act  docs  not  intimate  that  there  was 
to  be  any  change  ;  and  he  went  on  copyrighting,  and  they  renewed  his 
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salary,  without  any  objection  or  stipulation.  It  is  the  bounden  duty  of 
government  to  promulgate  its  statutes  in  print,  and  they  always  do  it.  It 
is  not  considered  a  duty  of  government  to  report  the  decisions  of  ooari,  and 
they,  therefore,  do  not  do  it.  The  oral  pronunciation  of  the  judgments 
^  -,  *of  courts  is  considered  sufficient.  Congress  never  employed  a 
J  reporter,  and  they  never  gave  any  one  any  compensation,  before  Mr. 
Wheaton.  Mr.  Cranch  reported  without  compensation,  and  relied  upon  his 
copyright ;  and  Mr.  Wheaton  continued,  with  a  full  understanding  that  he 
was  to  report  in  the  same  way.  Are  the  court  prepared  to  deprive  all  the 
authors  of  reports  in  this  country  of  their  copyrights  ?  Of  property  which 
they  have  labored  to  acquire,  with  the  full  belief,  of  all  others  as  well  as  of 
themselves,  that  they  were  to  be  legally  entitled  to  it  ? 

8.  The  publication  of  the  defendants  is  a  violation  of  the  complainants* 
rights.  The  quo  animo  of  the  publication  is  important.  An  abridgment 
was  not  contemplated  ;  and  the  work  was  intended  to  be  supplied  at  leas 
cost.  This  is  stated  in  the  proposals  annexed  to  the  bill.  The  answer 
admits  the  decisions  contained  in  the  third  Condensed  reports  to  have  been 
previously  published  in  Wheaton 's  reports,  and  that  it  is  intended  to  con- 
tinue the  publication  of  the  same.  It  is  denied  in  these  papers,  that  Mi 
Wheaton  could  have  a  copyright ;  and  if  he  could,  that  he  has  taken  the 
necessary  steps  to  secure  it.  The  actual  violation  of  the  complainants' 
rights  consists  in  having  :  first,  printed  the  abstracts  made  by  Mr.  Wheaton  ; 
secondly,  in  taking  the  statements  of  the  cases  made  by  Mr.  Wheaton,  vtr^ 
batim^  from  Wfaeaton's  reports  ;  thirdly,  in  having  taken  points  and  author- 
ities, and,  in  some  instances,  the  arguments,  and  in  all  cases  oral  opinions 
from  Wheaton's  reports,  and  for  which,  of  course,  no  materials  could  be 
found  elsewhere  ;  fourthly,  in  having  printed  the  whole  of  the  opinions, 
which,  it  is  not  pretended,  were  found  elsewhere.  No  resort  was  had  to 
the  records,  for  the  statements  of  the  cases.  The  Condensed  reports  are 
not  a  fair  abridgment.  Butterworth  v.  Robinaony  5  Yes.  709 ;  1  Amerioan 
Jurist  157  ;  Maugham  129-36. 

The  appellees  submitted  the  following  points  for  the  consideration  of 
the  court.  1.  That  the  books  styled  "  Wheaton's  Reports,**  is  not  lawfully 
,  the  subject  of  exclusive  literary  property.  ♦2.  If  the  book  of  the 
-■  reports  of  the  complainants  be  susceptible  of  exclusive  ownership, 
such  ownership  can  be  secured  only  by  pursuing  the  provisions  of  certain 
acts  of  congress.  3.  The  provisions  of  the  acts  of  congress  have  not  been 
observed  and  complied  with,  by  the  complainants,  or  others,  in  their  behalf. 
4.  Reports  of  the  decisions  of  the  supreme  court,  published  by  a  reporter 
appointed  under  the  authority  of  the  acts  of  congress,  are  not  within  the 
provisions  of  the  laws  for  the  protection  of  copyrights,  (a)  5.  The  entries 
of  the  copyrights  by  the  appellant,  claim  more  than  Mr.  Wheaton  was,  in 

(a)  As  the  court  gave  no  opinion  upon  this  point,  and,  as  the  reporter  has  been 
informed,  did  not  consider  it,  when  the  case  was  disposed  of,  a  great  portion  of  the 
arguments  upon  it  by  the  counsel  for  the  appellees,  has  been  omitted  in  this  report. 
Should  the  case  be  brought  again  before  the  court,  as  it  will  be,  in  the  event  of  the 
issue  directed  by  the  court  being  found  for  the  appellants,  this  point  will  be  uiged  to 
a  decision. 
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fact  or  in  law,  entitled  to,  as  "  author,**  "  proprietor,**  "  author  and  proprie- 
tor,'* and  were  for  his  canse  void.  6.  The  work  styled  Condensed  reports, 
is  not  an  illegal  interference  with  the  right,  whatever  it  may  be,  in  Wheaton*a 
reports. 

J.  B.  IngersoUy  for  the  defendants. — ^The  defendants  sabmit  the  follow- 
ing argument  in  answer  to  the  complaint  exhibited  by  the  bill  and  testimony 
of  the  appellants.  They  propose  to  show  :  1.  That  the  book  styled  **  Whea- 
ton*8  Reports,*'  is  not  lawfully  the  subject  of  exclusive  literary  property. 
2.  If  the  book  of  reports  of  the  complainants  be  susceptible  of  exclusive 
ownership,  such  ownership  can  be  secured  only  by  pursuing  the  provisions 
of  certain  acts  of  congress.  3.  The  provisions  of  the  acts  of  congress  have 
not  been  observed  and  complied  with,  by  the  complainants  or  others  in  their 
behalf. 

1.  The  character  of  the  work  in  which  the  right  to  literary  property  is 
asserted  by  the  complainants,  is  suflSciently  described  in  their  own  bill.  It 
consists,  they  say,  of  twelve  *books  of  reports  of  the  decisions  of  the  [■♦^m 
supreme  court  of  the  United  States.  It  was  prepared  in  the  dae  '- 
exercise  of  the  appointment  of  Mr.  Wheaton  as  reporter,  which  he  derived 
from  the  court.  The  writings  or  memoranda  of  the  decisions  were  furnished 
by  the  judges  to  Mr.  Wheaton,  who  alone  preserved  the  notes  and  opinions 
thus  furnished  to  him,  together  with  other  materials  compiled  by  himself ; 
and  having  retained  all  these  materials  in  his  possession  exclusively,  he 
finally  destroyed  them.  The  work,  agreeable  to  the  description  of  it  in  the 
bill,  is  composed  of  **  cases,  arguments  and  decisions.**  However  rich  it  may 
be  in  other  materials,  they  are  not  made  the  subject  of  claim ;  nor  is  any 
interference  with  them  alleged,  or  made  in  any  degree  the  subject  of  com- 
plaint. The  claim  and  complaint  are  confined  to  the  reports  properly  so 
called.  If  the  profession  and  the  country  are  indebted  to  the  individual 
exertions  of  the  reporter  for  valuable  notes,  which  may  have  been  usefully 
inserted  to  increase  his  emoluments,  or  enlarge  his  literary  reputation,  they 
are  not  at  all  connected  with  the  work  as  described  and  exclusively  claimed 
in  the  proceedings  before  the  court. 

Reports  are  the  means  by  which  judicial  determinations  are  dissemi- 
nated, or  rather  they  constitute  the  very  dissemination  itself.  This  is 
implied  by  their  name  ;  and  it  would  necessarily  be  their  nature  and  essence, 
by  whatever  name  they  might  be  called.  The  matter  which  they  dissemi- 
nate is,  without  a  figure,  the  law  of  the  land.  Not,  indeed,  the  actual  pro- 
duction of  the  legislature  ;  those  are  the  rules  which  govern  the  action  of 
the  citizen.  But  they  are  constantly  in  want  of  interpretation,  and  that  is 
afforded  by  the  judge.  He  is  the  "fee  loquensf*  his  explanations  of  what 
is  written  are  often  more  important  than  the  mere  naked  written  law  itself  ; 
his  expressions  of  the  customary  laWy  of  that  which  finds  no  place  upon  the 
statute  book,  and  is  correctly  known  only  through  the  medium  of  reports, 
are  indispensable  to  the  proper  regulation  of  conduct  in  many  of  the  most 
important  transactions  of  civilized  life.  Accordingly,  in  all  countries  that 
are  subject  to  the  sovereignty  of  the  laws,  it  is  held,  that  their  promulga- 
tion is  as  essential  as  their  existence.  Both  descriptions  of  laws  are  within 
the  principle  ;  the  source  from  which  they  spring  makes  no  difference  ;  r^t«oA 
whether  legislative  acts,  or  judicial  constructions,  or  decrees,  *knowl-  !> 
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edge  of  them  is  essential  to  the  safety  of  all.  A  pregnant  source  of  jnrisdic* 
tion  to  the  enlightened  tribuDal  to  which  this  case  is  now  syabmitted,  is  alto- 
gether foreign  to  the  enactments  of  the  legislature.  The  extended  princi- 
ples of  national  law,  and  the  rules  which  goveiii  the  maritime  intercourse  of 
individuals,  are  fairly  and  authoritatively  known  only  as  they  are  promul- 
gated from  this  bench.  It  is,  therefore,  the  true  policy,  influenced  by  the 
essential  spirit  of  the  government,  that  laws  of  every  description  should  be 
universally  diffused.  To  fetter  or  restrain  their  dissemination,  must  be  to 
counteract  this  policy  ;  to  limit,  or  even  to  regulate  it,  would,  in  fact,  pro- 
duce the  same  effect.  Nothing  can  be  done,  consistently  with  our  free 
institutions,  except  to  encourage  and  promote  it.  Everything  which  the 
legislature  or  the  court  has  done  upon  the  subject,  is  purely  of  that  character 
and  tendency. 

The  defendants  contend,  that  to  make  "  reports"  the  subject  of  exclusive 
ownership,  would  be  directly  to  interfere  with  these  fundamental  principles 
and  usages.  They  believe,  that  no  man  can  be  the  exclusive  proprietor  of 
the  decisions  of  courts  or  the  enactments  of  the  legislature  ;  and  that  nothing 
in  the  light  of  property  in  either  can  be  infringed.  The  two  things  being 
analogous,  let  the  illustration  of  the  one  in  controversy  be  derived  from  the 
one  that  is  not.  That  a  particular  act  of  congress,  or  any  number  of  acts 
of  congress,  could  be  made  any  man's  exclusive  property,  has  perhaps  never 
been  supposed.  Tet  the  same  labor  is  devoted  to  the  construction  of  them 
— the  same  degree  of  talents  is  required  for  the  due  and  proper  composition 
of  them.  A  particular  individual  receives  them  for  publication,  and  the 
manuscripts  may  be  said  to  belong  to  him  ;  for  ''having  retained  such  mate- 
rials in  his  possession  exclusively,"  so  long  as  he  had  occasion  for  them,  in 
every  case  it  may  probably  be  said,  "  he  finally  destroyed  the  same."  This 
person  is  specially  employed  to  publish  the  acts  of  congress.  He  does  so, 
under  an  appointment^  which  has  been  deemed,  by  some  learned  judges, 
incompatible  with  the  tenure  of  an  ofiice  under  one  of  the  states.  Where, 
then,  does  the  parallel  end  ?  An  individual  may  voluntarily  publish  an  edi- 
tion of  the  laws.  But  he  does  not,  by  such  publication,  make  the  laws  his 
own.  It  is  not  necessary  to  determine,  whether  he  has  or  has  not  exclusive 
*Aoi  I  P^^P^^^y  ^°  ^^®  *peculiar  combination,  or  in  the  additional  matter 
-J  which  his  edition  may  contain.  He  certainly  does  not,  by  either 
combination  or  addition,  appropriate  to  himself  that  which  is  neither  the  one 
nor  the  other ;  and  his  combination  being  untouched,  and  his  additions  dis- 
carded, a  stranger  may  surely  use  as  he  pleases,  that  which  at  first  was  public 
property,  and  is  public  property  still.  Those  acts  themselves  are  no  more 
the  property  of  the  editors,  than  the  hall  in  which  they  were  enacted  is  the 
property  of  the  members  who  passed  the  laws. 

If  either  statutes  or  decisions  could  be  made  private  property,  it  would 
be  in  the  power  of  an  individual  to  shut  out  the  light  by  which  we  guide 
our  actions.  If  there  be  any  effect  derived  from  the  assertion,  that  the 
judges  furnished  their  decisions  to  the  reporter,  the  gift  would  be  both  irre- 
vocable and  uncontrollable,  even  by  the  judges  themselves.  The  desires  of 
the  court  to  benefit  the  public,  and  the  wishes  and  necessities  of  the  public 
to  receive  the  benefit,  might  alike  be  frustrated  by  a  perverse  or  parsimoni- 
ous spirit.'  A  particular  case,  or  a  whole  series  of  cases,  might  be  suppressed 
by  a  reporter  endowed  with  different  feelings  from  those  of  the  highly 
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respectable  complainant  in  this  cause.  It  might  become  the  interest  of  sach 
a  person  to  consign  the  whole  edition  to  the  flames,  or  to  put  it  at  inacces- 
sible prices,  or  to  suffer  it  to  go  out  of  print,  before  the  country  or  the  pro- 
fession is  half  supplied.  These  are  evils  incident  to  every  publication  which 
can  be  secured  by  copyright.  Mere  individual  works,  whether  literary  or 
religious,  the  authors  can  undoubtedly  thus  control.  During  the  "  limited 
time"  for  which  they  are  constitutionally  secured  in  an  exclusive  enjoyment 
of  them,  there  is  no  remedy.  Their  right  is  perfect  during  that  period.  A 
similar  right  must  exist,  if  at  all,  in  the  publisher  of  reports.  Can  such  a 
power  be  asserted,  with  all  its  consequences,  over  the  decisions  of  the  high- 
est judicial  tribunal  of  the  land  ? 

We  are  not  to  be  told,  that  the  interest  of  the  proprietor  would  secure 
the  country  against  so  great  an  evil.  The  law  endeavora  to  prevent  the 
occurrence  of  any  possible  wrong,  although  it  may  not  anticipate  the  precise 
mode  of  accomplishing  it.  But  there  are  contingencies,  readily  conceivable, 
where  the  interest  of  a  venal  reporter  might  be  promoted  by  the  course 
suggested.  A  party  might  feel  it  to  his  own  advantage,  and  *there-  r^floo 
fore,  make  it  to  the  advantage  of  the  reporter,  to  suppress  a  part,  or  *■ 
the  whole  of  the  edition  of  his  work.  The  law  cannot  and  ought  not  to  be 
made  the  prisoner  or  the  slave  of  any  individual. 

It  is  proper  here  to  draw  a  distinction  between  reportSy  the  immediate 
emanations  from  the  sources  of  judicial  authority,  and  mere  individual  die- 
sertationSy  or  treatises,  or  even  compilations.  These  may  be  of  great  utility, 
but  they  are  not  the  law.  Exclude  or  destroy  them,  and  the  law  and  the 
knowledge  of  it  still  exists.  The  same  fountains  from  which  the  authors  of 
them  drew,  are  accessible  to  others.  These  private  works  may  be  regarded 
as  so  many  by-paths  to  the  temple  of  justice,  smoothed  and  straightened  by 
individual  labor,  and  laid  out,  for  greater  convenience,  over  private  ground. 
The  owner  may  close  them  at  his  pleasure,  and  no  one  can  complain.  But 
the  entrance  to  the  great  temple  itself,  and  the  highway  that  leads  to  it,  can- 
not be  shut,  without  tyranny  and  oppression.  It  is  not  in  the  power  of  any 
department  of  the  government  to  obstruct  it. 

The  reports  in  England  used  to  be  printed  with  the  express  permission  or 
allowance  of  the  twelve  judges  prefixed.  Probably,  it  would  have  been  held 
a  contempt  of  court  to  print  them  without.  We  are  told,  that  four  reporters 
were  formerly  appointed  by  the  king  "to  commit  to  writing,  and  truly  to 
deliver,  as  well  the  words  spoken,  as  the  judgments  and  reasons  thereupon 
given,"  in  the  courts  of  Westminster.  Preface  to  Cro.  Jac.  When  Serjeant 
Henden  vouched  for  authority  Dalison's  printed  reports.  Sir  Henby  Hobast 
"  demanded  of  him  by  what  warrant  those  reports  of  Dalison's  came  in  print." 
Preface  to  Cro.  Car.  Sir  James  Burrow  rebelled  against  the  habit  of  receiv- 
ing a  special  allowance  or  recommendation  from  the  judges,  preparatory  to 
publication,  and  actually  published  without  any  allocatur.  His  preface  (p.  8), 
which  explains  all  this,  also  has  a  reference  to  the  property  of  the  repor- 
ter. But  that  has,  evidently,  no  allusion  to  copyright  property,  for  it  refers 
to  a  proceeding  previous  to  the  publication  by  the  reporter  :  viz.,  a  surrepti- 
tious publication  by  some  other  person,  "and  after  the  surreptitious  edition 
has  been  stopped  by  an  injunction,  the  book  has  been  *publi8hed,  with  r^^^o 
consent  of  the  reporter,  without  leave  or  license,  and  no  notice  taken  ^ 
or  complaint  made  of  it." 
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Reporting,  however,  in  England,  as  it  respects  the  common-law  courts,  at 
least,  is  a  very  different  thing  from  reporting  in  this  country.  There,  the 
reporter  has,  with  regard  to  the  decisions  themselves,  a  labor  to  perform 
which  requires  experience,  talents,  industry  and  learning  :  and  he  receives 
nothing  from  the  judges  to  aid  him  in  his  task.  Here  (with  respect  to  the 
opinions),  he  does  nothing  more  than  transcribe,  if  he  does  so  much.  And 
having  received  the  manuscripts  from  the  judges,  if  he  should  not  himself 
publish  them,  they  are  withheld  from  the  public,  to  the  infinite  detriment 
of  the  whole  nation. 

The  cases  that  have  been  decided  in  England  have,  as  it  should  seem 
turned  on  a  question  of  prerogative,  and  not  of  copyright.  Such  was  the 
point  in  the  Company  of  Stationers  v.  Seymour^  1  Mod.  256.  "  Matters  of 
state,  and  things  that  concern  the  government,  were  never  left  to  any  man's 
liberty  to  print  that  would.  And  particularly,  the  sole  printing  of  law- 
books, has  been  formerly  granted  in  other  reigns.*'  The  case  in  1  Vem. 
120  {Anonymoiui),  was  a  motion  by  the  king* 8  patentees  for  an  injunction 
to  stop  the  sale  of  English  bibles,  printed  beyond  sea.  The  lord  keeper 
then  referred  to  the  circumstance,  that  a  patent  to  print  law-books  had  been 
adjudged  good  in  the  house  of  lords.  In  the  case  of  Company  of  Station- 
ers V.  Parker^  Skin.  233,  Holt,  arg.,  "  agreed,  that  the  king  had  power  to 
grant  the  printing  of  books  concerning  religion  or  law,  and  admits  it  to  be 
an  interest,  but  not  a  sole  interest."  The  court  inclined  for  the  defendant 
(who  had  pleaded  the  letters-patent  of  the  king,  which  granted  to  the  Uni- 
vei"sity  of  Oxford  to  print  omnes  et  omni  modo  lihros  which  are  not  prohib- 
ited to  be  printed,  ifec),  and  they  said,  that  "  this  is  a  prerogative  of 
power  which  the  king  could  not  grant  so,  but  that  he  might  resume  it,  but 
otherwise  it  is  of  a  grant  of  an  interest."  In  Gurney  v.  Longman^  6  Ves. 
606-7,  Lord  Erskine  declared,  that  he  granted  the  injunction  (as  to  pub- 
lishing the  Trial  of  Lord  Melville),  "  not  upon  anything  like  literary  prop- 
^  ,  erty,  but  upon  this  only,  that  these  plaintiffs  are  in  the  *same  sitna- 
-1  tion,  as  to  this  particular  subject,  as  the  king's  printer,  exercising 
the  right  of  the  crown  as  to  the  prerogative  copies."  The  cases  of  BeXL  v. 
Walker^  1  Bro.  C.  C.  461,  and  Butterworih  v.  Robinson^  6  Ves.  709,  are  not 
sufficiently  developed,  to  show  whether  they  turned  upon  copyright  propri- 
etorship, or  a  proprietorship  derived  from  a  prerogative  grant. 

It  cannot  be  contended,  with  any  semblance  of  justice,  that  the  mere 
opinions  of  the  judges,  communicated  to  Mr.  Wheaton,  as  it  is  alleged  they 
were,  could  be  the  subject  of  literary  property.  A  book  composed  in  part  of 
those  opinions,  and  in  part  of  other  matters,  does  not  change  the  nature 
of  the  opinions  themselves.  An  individual  who  thus  mingles  what  cannot 
be  exclusively  enjoyed,  with  what  can,  does,  upon  familiar  principles,  rather 
forfeit  the  power  over  his  own  peculiar  work,  than  throw  the  chain  around 
that  which  is  of  itself  as  free  as  air.  The  intermixture,  if  it  affect  either 
description  of  materials,  must  render  the  whole  unsusceptible  of  exclusive 
ownership.  That  which  is  public  cannot,  in  its  nature,  be  made  private, 
but  not  &  contrd.  The  lucubrations  of  the  reporter  assume  the  hue  of  the 
authoritative  parts  of  his  book,  and  must  abide  by  the  result  of  a  connec- 
tion so  framed,  and  a  color  so  worn.  Whether  a  stranger  could  extract  the 
original  parts,  in  the  face  of  a  copyright,  and  publish  them  alone,  it  is  not 
necessary  to  discuss.     But  upon  the  principles  just  asserted,  he  could  give 
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additional  dissemination  to  the  whole,  as  ho  finds  it  connected  together. 
And  he  could,  it  is  conceived,  unquestionably  select  what  is  justly  public 
property,  and  leaving  the  merely  private  work  of  the  reporter  untouched, 
publish  the  rest  with  entire  impunity. 

2.  Our  second  point  is,  that  the  exclusive  ownership  of  an  author  can  be 
obtained  only  by  pursuing  the  provisions  of  the  acts  of  congress.  Upon 
this  particular  point,  a  moment's  attention  will  be  usefully  given  to  the 
celebrated  case  of  Millar  v.  Taylor^  4  Burr.  2303,  and  its  companion, 
JDoncUdsari  v.  Beckett^  Ibid.  2408.  Judgment  of  the  court  of  king's  bench 
having  been  entered  for  the  plaintiff,  in  Millar  v.  Taylor ^  a  decree  of  the 
court  of  chancery  was  founded  upon  it,  in  the  case  of  Donaldson  v.  Beckett 
and  ot/iers.  This  came  before  the  house  of  lords  on  *an  appeal,  and  r^^^is 
the  decree  of  the  court  of  chancery  (and  of  course,  Millar  v.  Taylor  ^ 
along  with  it,  in  principle)  was  reversed,  ''  the  lord  chancellor  seconding 
Lord  Camden's  motion  to  reverse."  Besides  the  influence  of  the  decision 
itself,  we  have  the  force  of  these  professional  opinions,  and  that  of  a 
majority  of  the  eleven  judges,  who  gave  their  sentiments,  that  the  existence 
of  the  statute  deprived  the  author  of  any  right  of  action  which  he  may  have 
had  at  the  common  law.  The  question  of  a  common  law  right  has  not  been 
decided  favorably  to  the  author  ;  and  if  it  had  been,  the  existence  of  a 
statute  it  thus  recognised  as  superseding  both  the  right  and  the  remedy 
which  may  have  previously  existed.  The  marginal  note  of  Sir  James  Bur- 
row to  Millar  v.  Taylor^  4  Burr.  2303,  itself  is,  "authors  have  not,  by  com- 
mon law,  the  sole  and  exclusive  copyright  in  themselves  or  their  assigns,  in 
perpetuity,  after  having  printed  and  published  their  compositions,"  &c.  If, 
in  England,  the  source  and  fountain  of  the  common  law,  no  such  right  exists, 
what  can  be  alleged  in  favor  of  its  existence  in  these  United  States  ?  We 
contend,  that  there  could  be  no  such  common-law  right  here,  even  if  there 
were  no  statute  ;  and  that  if  they  could  be,  it  is  incompatible  with  the  pro- 
visions of  the  statute.  All  the  arguments  contained  in  the  powerful  and 
splendid  opinion  of  Mr.  Justice  Yates  in  Millar  v.  Taylor,  4  Burr.  2354, 
are  of  irresistible  force  here. 

Feudal  principles  apply  to  real  estate.  The  notions  of  personal  prop- 
erty, of  the  common  law,  which  is  founded  on  natural  law,  depend  materially 
on  possession,  and  that  of  an  adverse  character,  exclusive  in  its  nature  and 
pretensions.  Throw  it  out  for  public  use,  and  how  can  you  limit  or  define 
that  use  ?  How  can  you  attach  possession  to  it  at  all,  except  of  a  subtile  or 
imaginative  character?  If  you  may  read,  you  may  print.  The  possession 
is  not  more  absolute  and  entire  in  the  one  case  than  the  other.  It  is  an  arti- 
ficial, and  therefore,  arbitrary  rule,  which  draws  the  distinction  ;  and  in 
order  to  render  it  available,  the  lesson  must  be  read  in  the  statute,  and  the 
means  must  be  resorted  to  which  are  there  pointed  out.  Even  in  the  face 
of  a  statute,  backed  by  the  constitution  itself,  let  an  inventor  lose  his  posses- 
sion, and  his  privilege  is  gone.  The  ^decision  of  this  court  as  to  the  rm^fiL 
patent  for  fire-hose,  was  to  this  effect.  Pennock  v.  Dialogue,  2  Pet.  1.  ■■ 
If  the  right  secured  by  statute  d6cs  not  enable  the  owner  to  reclaim  his  lost 
possession,  even  when  aided  by  the  common  law  (if  it  be  so),  how  can  the 
common  law,  independently  of  all  statutes,  avail  ?  Analogous  rights,  if 
such  they  may  be  called,  are  nothing  without  actual  possession  and  use. 
Light  and  air,  and  a  part  of  the  great  ocean,  may  be  claimed  and  held,  as 
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long  as  necesRary  for  the  occupant ;  but  abandon  the  immediate  occupation, 
and  the  exclusive  power  and  exclusive  possession  are  gone  together. 

These  and  similar  reasons  contribute  to  show  the  source  of  literary  prop- 
erty everywhere.  They  justify  the  positive  provisions,  and  manifest  the  wis- 
dom of  them  which  give  existence  to  it  among  ourselves.  It  is  not  to  be 
found  in  natural  law  or  common  law,  and  the  deficiency  is  wisely  and  aptly 
supplied.  The  inconveniences  to  the  public  that  would  be  the  consequence 
of  mere  common-law  assertion  of  the  right  would  be  endless.  It  would  lead 
to  perpetual  strife.  If  the  mere  individual  stamp  of  authorship  would  afford 
even  a  foundation  for  a  claim,  originality  might  be  pretended  to  by  numer- 
ous individuals,  and  a  test  of  truth  might  not  be  obtained.  If  the  real 
author  give  his  work  the  official  stamp  of  originality,  before  it  goes  forth 
into  the  world,  most  of  the  questions  that  would  otherwise  occur  are  anti- 
cipated. The  source  of  exclusive  ownership  is,  therefore,  found  in  positive 
enactments,  and  not  in  any  unwritten  law. 

What  is  the  common  law  of  the  United  States  ?  To  sustain  a  copyright, 
it  must  be  a  very  different  thing  from  what  the  sages  of  the  American  law 
have  supposed.  To  construe  existing  laws  and  contracts,  to  aid  in  giving 
them  effect,  to  furnish  lucid  definitions,  sound  principles  and  apt  analogies, 
it  is  rich  in  the  most  important  uses ;  for  all  these,  and  various  other  pur- 
poses, it  is  indispensable.  Most  of  the  crimes  prohibited  by  statute  would 
be  misunderstood,  without  its  assistance  ;  all  of  the  civil  enactments  would 
become  obscure,  if  it  did  not  shed  its  light  in  never-failing  streams  upon 
them.  Tet  it  cannot  originate  a  single  punishment,  or  create  a  single  crime. 
^  ,  It  does  not  give  any  jurisdiction  to  the  judge,  or  increase  the  ^number 
J  or  widen  the  extent  of  the  subject  on  which  he  has  authority  to  decide. 
When  he  has  a  duty  to  perform,  it  gives  him  wisdom  and  strength  to  per- 
form it ;  but  the  duty  itself  it  cannot  create,  enlarge,  diminish  or  destroy. 
This  subject  is  well  treated  of  by  Mr.  Du  Ponceau  in  his  Dissertation  on 
the  Nature  and  Extent  of  the  Jurisdiction  of  the  Courts  of  the  United 
States.  In  his  preface,  page  xi.,  he  says,  ''  the  common  law  of  the  United 
States  is  no  longer  the  source  of  power  or  jurisdiction,  but  the  means  or 
instrument  through  which  it  is  exercised  ;  therefore,  whatever  meaning  the 
words  common-law  jurisdiction  may  have  in  England,  with  us  they  have 
none  ;  in  our  legal  phraseology,  they  may  be  said  to  be  insensible."  To  them 
may  be  applied  the  language  in  which  the  common  lawyer  of  old  spoke  of  a 
title  of  the  civil  law  :  "  i7i  ceusc  parolx  n^y  ad  pas  entendmenC^  Again, 
preface,  pages  xiv.,  xv.,  "I  contend,  that  in  this  country,  no  jurisdiction 
can  arise,"  from  the  common  law,  as  a  source  of  power — "  while,"  as  a  means 
for  its  exercise,  "  every  lawful  jurisdiction  may  be  exercised  through  its 
instrumentality,  and  by  means  of  its  proper  application." 

The  common  law  would  be  impracticable  in  its  application  to  copyrights 
in  the  United  States.  It  might  vary  in  every  state  in  the  Union  from  the 
rest.  What  is  the  common  law  of  New  York  or  Pennsylvania  ?  It  is  the 
common  law  of  England,  as  it  has  been  adopted  or  modified  in  those  respect- 
ive states.  Each  state  then  has,  or  may  have,  its  own  common  law  as  a 
system,  or  as  it  applies  to  a  particular  subject  of  regulation  or  control.  But 
copyrights,  as  recognised  by  the  United  States,  must  be  uniform.  There 
cannot,  therefore,  be  a  state  common  law  for  copyrights,  for  the  want  of 
tiecessary  uniformity  :  and  if  the  United  States  cannot  derive  it  though  the 
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states,  they  have  it  not  at  all.  **  This  power/'  says  Chancellor  Kent  (2  Com. 
299),  "  was  very  properly  confided  to  congress,  for  the  states  could  not 
separately  make  effectual  provision  for  the  case." 

The  states  themselves,  at  no  time,  ever  treated  this  as  a  common-law 
right.  Before  the  adoption  of  the  federal  constitution,  accordingly,  several 
of  them  are  found  to  have  made  special  provision  by  statute  on  the  subject. 
New  Hampshire,  Massachusetts,  Connecticut,  New  Jersey,  Maryland  and 
North  Carolina,  *each  passed  acts  of  assembly  to  secure  to  authors  an  r^^oo 
exclusive  enjoyment  for  a  term  of  years.  Why  should  they  have  *■ 
secured  a  right  already  in  full  existence?  They  might  have  merely  provided 
a  penalty  for  an  already  pei'fect  right.  The  periods  for  which  an  exclusive 
right  is  maintained  are  different  in  these  provincial  enactments.  In  Germany, 
this  difficulty  is  cured,  by  rendering  them  perpetual  in  each  department. 
But  there  is  no  common  government  in  that  country  to  which  the  subject 
can  be  referred. 

This  is  a  subject  expressly  ceded  by  the  states  to  the  general  govern- 
meift ;  it  is  extinguished  with  regard  to  them  in  all  its  parts.  Whatever 
power  or  control  the  states  might  have  exercised  is  now  gone,  and  all  is 
vested  in  the  United  States.  No  common-law  power,  then,  of  any  kind,  in 
relation  to  copyrights,  exists.  Not  in  the  states,  for  they  have  surrendered 
the  whole  subject  to  the  federal  government ;  not  in  the  United  States,  for 
they  exercise  only  the  jurisdiction  which  is  conferred  by  the  constitution 
and  the  laws.  Nor  have  they  declined  or  omitted  to  fulfil  the  trust  thus 
confided  to  them.  If  some  powers  are  left  unexercised  (as  in  the  case  of 
bankruptcy),  such  omission  cannot  be  asserted  with  regard  to  the  protec- 
tion of  literary  property ;  it  is  amply  provided  for.  No  assistance  is 
needed  from  any  other  jurisdiction ;  no  deficiency  is  even  suggested  to 
have  been  left  to  be  supplied. 

Mr.  Du  Ponceau,  in  his  treatise  already  cited,  page  101,  asserts,  ^'  that 
when  the  federal  courts  are  sitting  in  and  for  the  states,  they  can,  it  is  true, 
derive  no  jurisdiction  from  the  common  law  ;  because  the  people  of  the 
United  States,  in  framing  their  constitution,  have  thought  proper  to  restrict 
them  within  certain  limits  ;  but  that,  whenever,  by  the  constitution,  or  the 
laws  made  in  pursuance  of  it,  jurisdiction  is  given  to  them  either  over  the 
person  or  subject-matter,  they  are  bound  to  take  the  common  law  as  their 
rule  of  decision,  whenever  other  laws,  national  or  local,  are  not  applicable. 
Judge  Chasb,  in  the  case  of  the  United  States  v.  WorraUj  2  Dall.  884,  uses 
this  comprehensive  phrase,  '^  in  my  opinion  the  United  States,  as  a  federal 
government,  have  no  common  lawP^  ^*  If,  indeed,  the  United  States  can  be 
supposed  for  a  moment  to  have  a  common  law,  it  must,  I  presume,  be  that 
♦of  England ;  and  yet  it  is  impossible  to  trace  when  or  how  the  r^e^oo 
system  was  adopted  or  introduced."  ^ 

It  would  be  most  strange,  if  the  double  jurisdiction  did  exist.  The  con- 
stitution, and  the  statutes  enacted  in  furtherance  of  its  provisions,  instead 
of  providing  or  extending  rights  and  remedies,  would  have  greatly  limited 
and  restrained  them ;  instead  of  doing  as  they  were  designed  to  do,  much 
benefit  to  the  author,  they  b^ve  done  him  much  positive  harm.  He  had 
already,  according  to  the  theory  we  are  opposing,  rights  by  the  common  law. 
These  rights,  if  they  were  perfect  in  their  nature,  were  unlimited  on  their 
extent.    The  patronage  of  American  legislation  then  abridges  the  duration 
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of  the  right,  if  it  does  not  curtail  its  enjoyment,  by  imposing  restraints  and 
prescribing  preliminary  forms.  It  does  more,  it  draws  a  distinction  between 
the  stranger  and  the  citizen  or  resident ;  but  the  distinction,  if  it  mean  any- 
thing, is  in  favor  of  the  former,  and  against  the  latter.  The  natural  law,  or 
common  law,  would  be  unlimited  in  the  duration  of  the  privilege  which  it 
would  confer  ;  and  the  labor  and  skill  exhibited  in  the  composition,  would 
secure  the  right.  This  would  be  an  innate  privilege  of  the  foreigner.  The 
statute  law  afterwards  comes  and  confines  the  security  to  a  term  of  years, 
and  makes  the  way  to  obtain  it  intricate,  or  at  least  perplexed  I  How  does 
this  consist  with  the  language  or  the  spirit  of  the  eighth  clause  of  the  eighth 
section  of  the  first  article  of  the  constitution  ?  That  clause  ordains,  that 
congress  shall  have  power  **  to  promote  the  progress  of  science  and  useful 
arts,  by  securing  for  limited  times,  to  authors  and  inventors,  the  exclusive 
right  to  their  respective  writings  and  discoveries."  It  would  not  be  to  pro- 
mote, but  to  i*etard,  that  progress,  if  it  possessed  already  a  more  active 
stimulus*  There  would  be  no  occasion  to  secure  for  a  limited  time,  if  the 
exclusive  right  already  existed  in  perpetuity. 

The  case  of  Moer  v.  Coxe^  4  W.  C.  C.  487,  is  broad  enough  to  cover  all 
that  is  now  contended  for.  Judge  Washington  having  demonstrated  the 
necessity  of  the  proprietor's  complying  with  the  provisions  of  the  act  of 
congress,  in  order  to  obtain  the  benefit  conferred  by  that  act,  declares,  "  if 
he  has  not  that  right,  he  can  have  no  remedy  of  any  kind."  The  right  thus 
referred  to  was  one  purely  under  the  statute.  But  it  was  the  only  available 
•aaoI  ^^^  *that  could  exist ;  the  only  one  that  could  carry  with  it,  or  be 
•1  productive  of  any  remedy.  In  order  to  sustain  his  claim  at  all,  an 
author  who  has  not  complied  with  the  provisions  of  the  statute,  must  make 
out  these  several  positions : — 1.  That  a  right  and  a  remedy  existed  independ- 
ently of  the  statute,  and  prior  to  it.  2:  That  the  provision  of  redress  by  the 
statute  does  not  take  away  a  previous  right.  We  have  endeavored  to  show 
that  the  first  of  these  positions  is  unsound,  and  if  so,  the  second  is  altogether 
inapplicable. 

The  language  of  the  supreme  court  of  New  York  {Almy  v.  Harris^  6 
Johns.  175  ;  see  also  Scidmore  v.  Smithy  13  Ibid.  322,  and  1  Roll.  Abr.  106, 
pi.  16),  applied  to  a  totally  different  matter,  may  he  usefully  quoted  here. 
^*  If  Harris  had  possessed  a  right  at  common  law,  to  the  exclusive  enjoyment 
of  this  ferry,  then,  the  statute  giving  a  remedy  in  the  affirmative,  without 
a  negative  expressed  or  implied  for  a  matter  authorized  by  the  common 
law,  he  might,  notwithstanding  the  statute,  have  his  remedy  by  action  at  the 
common  law.  1  Com.  Dig.  Action  on  Statutes,  C.  But  Harris  had  no 
exclusive  right  at  the  common  law,  nor  any  right  but  what  he  derived  from 
the  statute.  Consequently,  he  can  have  no  right  since  the  statute,  but  those 
it  gives ;  and  his  remedy,  therefore,  must  be  under  the  statute,  and  the 
penalty  only  can  be  recovered."  '*  But  where  a  statute  gives  a  right,  and 
furnishes  the  remedy,  that  remedy  must  be  pursued."  Gedney  v.  Inhabit- 
ants of  Tewkshury^  3  Mass.  309.  And,  '^  when  a  statute  creates  a  new  right, 
without  prescribing  a  remedy,  the  common  law  will  furnish  an  adequate 
remedy  to  give  effect  to  the  statute  right.  But  when  a  statute  has  created 
a  new  right,  and  has  also  prescribed  a  remedy  for  the  enjoyment  of  the 
right,  he  who  claims  the  right  must  pursue  the  statute  remedy.*'  Smith  r. 
DrtMy  5  Mass.  515, 
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The  same  principles  will  make  it  necessary,  in  order  to  reach  the  rights 
which  the  statute  creates,  to  pursue  the  means  which  it  points  out.  Judge 
Washington,  in  Ewer  v.  CoxCy  4  W.  C.  C.  491,  already  cited,  says,  "  that 
the  author  *must  perform  all  that  is  pointed  out,  before  he  shall  be  ^ 
entitled  to  the  benefit  of  the  act.  It  seems  to  me,"  says  he,  "that  L  ^^^ 
the  act  will  admit  of  no  other  construction." 

The  case  of  Beckford  v.  Hoody  1  T.  R,  620,  has  been  relied  on  to  show 
that  the  directions  of  the  English  statute  are  not  necessary  preliminaries  to 
the  establishment  of  the  right.  The  judges  of  the  king's  bench  were  con- 
struing a  very  different  statute  from  ours.  The  second  section  of  the  act 
of  8  Ann.,  c.  19  (12  Statutes  at  Large  82),  recites,  that  "whereas,  many 
persons  may,  through  ignorance,  offend  against  this  act,  unless  some  provi- 
sion be  made  whereby  the  property  in  every  such  book,  Ac,  may  be  ascer- 
tained, Ac."  and  then  enacts,  that  "  nothing  in  this  act  contained  shall  be 
construed  to  extend,  to  subject  any  bookseller,  printer  or  other  person  what- 
soever, to  the  forfeitures  or  penalties  therein  mentioned,  for  or  by  reason  of 
the  printing  or  reprinting  of  any  book  or  books,  without  such  consent  as 
aforesaid,  unless  the  title  to  the  copy  of  such  book  or  books  hereafter  pub- 
lished shall,  before  such  publication,  be  entered  in  the  register  book  of 
Stationers'  Hall,  4Skc."  The  corresponding  cause  of  the  act  of  congress 
of  April  29th,  1802,  runs  thus  :  "that  every  person,  Ac,  before  he  shall  be 
entitled  to  the  benefit  of  the  act,  Ac,  shall,  in  addition  to  the  requisites,  Ac." 
The  preliminary  in  the  English  statute  is  connected  directly  with  the  penalty. 
In  ours,  it  is  directly  associated  with  the  whole  benefit  of  the  act.  The 
decision  in  Beckford  v.  Hood  cannot  affect  the  present  case,  even  if  it  be 
sound.  Of  the  soundness  of  it,  there  may  be  much  doubt,  when  we  find 
Lord  Hardwicke  deciding,  in  Blackioell  v.  Harpery  2  Atk.  95,  that  "  upon 
the  act  of  8  Ann.,  c.  19,  the  clause  of  registering  with  the  Stationers'  Com- 
pany is  relative  to  the  penalty,  and  the  property  cannot  vest  without  such 
entry."  A  further  view  is  taken  by  Judge  Hopkinson  of  this  decision  in 
Beckford  v.  IToody  which  is  respectfully  submitted  as  a  conclusive  reply. 
It  will  be  found  in  his  printed  opinion. (a) 

Let  us  look  at  the  statutes  themselves.  The  question  here  between  us 
seems  to  be,  whether  the  acts  of  congress  merely  provide  a  remedy,  or  also 
constitute  a  right?  The  act  of  Slst  of  May  1790,  would  have  com- 
menced with  *its  second  section,  if  it  had  merely  intended  to  suggest  r^^^^ 
redress  for  the  infringement  of  an  existing  right.  This  second  sec-  ^ 
tion,  however,  is  only  a  corollary  or  incident  to  the  first,  which  provides,  in 
compliance  with  what  the  constitution  had  authorized,  security  to  authors 
which  they  did  not  in  any  shape  enjoy  before.  There  is  nothing  declara- 
tory about  it.  "  From  and  after  the  passing  of  this  act,  the  author,  Ac, 
shall  have  the  sole  right,- Ac."  The  right  is  certainly  prospective,  and  it  is 
(we  say)  conditional.  The  right  is  to  arise,  at  all  events,  subsequently  to 
the  passage  of  the  act,  and  it  is  to  commence  "  from  the  recording  the  title, 
Ac,  in  the  clerk's  oflice,  as  is  hereinafter  directed."  It  would  seem  to  be 
quite  unnecessary  thus  gravely  to  confer  in  prospect  a  privilege  already 
enjoyed,  and  to  trammel  it  with  conditions,  if  it  was  already  unconditional. 
This  is  ciTtainly  no  restraining  statute. 

(a)  See  Appendix,  11. 
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An  argument  has  already  been  used,  and  it  will  not  be  formally  repeated, 
that  the  ostensible  or  professed  encouragement  of  learning,  by  securing, 
&c.,  during  the  times  mentioned,  would  be  a  mere  delusion  ;  for  the  en- 
couragement had  been  more  liberal,  the  security  not  less  perfect,  and  the 
right  more  comprehensive,  because  of  unlimited  extent,  if  they  respectively 
had  any  anterior  existence  whatever.  It  is  no  less  striking,  that  congress, 
who  are  supposed  to  be  declaring  the  common  law,  and  merely  providing  a 
precise  penalty  for  the  infraction  of  a  right  under  it,  could  not,  by  any  pos- 
sible exercise  of  their  power  or  authority,  come  up  to  the  supposed  com- 
mon-law right ;  for  the  paramount  authority  of  the  constitution  restrains 
the  exercise  of  any  encouragement  to  a  limited  time. 

The  act  proceeds  to  mark  out  the  ])reparatory  step  towards  penalty  or 
prohibition,  viz.,  the  legal  acquisition  of  a  copyright.  (§  1.)  And  how  is 
the  copyright  to  be  legally  acquired  ?  Why,  only  by  following  the  direc- 
tions of  the  statute,  L  e.,  depositing  the  title  in  the  clerk's  office,  publishing 
the  record,  and  delivering  a  copy  within  six  months  to  the  secretary  of 
state,  to  be  preserved  in  his  office.  (§  3.)  Judge  Washington  was  inclined 
to  think,  that  some  of  these  provisions  were  merely  necessary  to  enable  the 
author  to  sue  for  the  forfeitures  provided  by  the  second  section.  But  that 
would  be  quite  an  empty  satisfaction.  The  copies  forfeited  by  the  invad- 
^  -  ing  party  are  to  be  destroyed  ;  and  the  *penalty  of  fifty  cents  for 
-•  every  sheet  in  his  possession,  belongs  one-half  to  the  United  States. 
The  author  is  not  much  the  better  for  this  provision,  lie  might  have 
reserved  all  the  damages  for  himself,  independently  of  the  act,  if  the  right 
existed  previously. 

It  is  not  necessary  to  rely  upon  the  construction  of  this  act  alone,  if 
there  be  any  doubt  with  regard  to  the  true  interpretation  of  it.  The  sup- 
plementary act,  passed  April  29th,  1802,  is  free  from  all  difficulty.  It  is  on 
this  that  Judge  Washington  relies.  This  last  act  provides,  §  1,  that  the 
author,  "  before  he  shall  be  entitled  to  the  benefit,  &c,,  shall,"  in  addition 
to  the  requisites  enjoined  in  the  third  and  fourth  sections  of  said  act,  4Skc., 
"give  information,  by  causing  the  copy  of  the  record,  Ac,  to  be  inserted  at 
full  length  in  the  title-page,  Ac."  It  thus  makes  those  clauses  which  had 
before  been  of  doubtful  name,  requisites.  It  requires  him  to  perform  them, 
not  as  preliminary  to  forfeiture  or  penalty,  which  are  only  particular  provi- 
sions of  parts  of  the  act,  but  as  preliminary  to  the  benefit  of  the  act  itself. 
He,  therefore,  in  terms,  is  denied  its  advantages,  unless  he  perform  the 
conditions  precedent.  These,  agreeable  to  a  well-known  rule,  are  to  be 
construed  strictly,  and  the  party  who  omits  to  bring  himself  within  them, 
can  claim  no  right  whatever.  The  statute  becomes  a  unit ;  all  its  benefits 
are  yielded  or  withheld,  exactly  as  all  its  requisites  have  been  fulfilled  or 
disregarded. 

Requisite  is  aptly  defined  by  the  American  lexicographer,  Noah  Webster, 
to  be  **  so  needful  that  it  cannot  be  dispensed  with  ;  something  indispen- 
sable." An  author  must  show  that  he  has  complif»d  with  these  affirmative 
requisitions,  or  they  will  not  be  presumed  for  liim.  There  are  analogies 
which  will  fully  sustain  this  position.  Take  the  statute  which  regulates 
distresses  for  rent.  Certain  provisions  are  made  which  justify  a  landlord 
for  acts  which  w^ould  otherwise  amount  to  a  trespass.  But  he  must  show 
that  he  has  performed  them  strictly,  or,  as  the  law  at  first  stood  in  England, 
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and  does  still  in  Pennsylvania,  ho  is  a  trespasser  ab  initio ^  and  tlic  statute 
of  Geo.  II.  only  so  far  alters  tlie  rule,  as  to  leave  the  part^.  to  bis  remedy 
by  action  on  the  *case,  for  the  recovery  of  the  actual  damages  that  ^^ 
may  have  been  sustained.  If  notice  be  required  by  statute,  as,  for  1- 
example,  preparatory  to  a  suit  against  a  magistrate  for  misconduct  in  office, 
not  only  is  it  never  presumed,  but  nothing  can  supply  his  proof  ;  not  oven 
knowledge  of  the  design  to  sue,  which  might  be  substantially  the  same 
thing.     In  such  case,  knowledge  is  not  notice. 

There  is  nothing  against  our  construction,  in  the  principle  which  requires 
a  strict  interpretation  of  certain  statutes.  If  the  act  be  penal,  we  arc  not 
endeavoring  to  enforce  the  penalty.  There  is  nothing  penal  as  to  the  author 
claiming  the  copyright.  All  the  penalties  are  against  other  persons.  It  is 
to  be  construed  strictly,  when  it  is  to  be  enforced  against  them.  He  claims 
the  benefit  of  his  copyright,  which  is  a  grant  to  be  obtained  only  on  condi- 
tions precedent  and  well-defined.  He  attempts  to  enforce  with  rigor,  if  not 
the  penal  forfeitures,  at  least,  the  penal  prohibitions  of  the  law  against  the 
defendant,  whom  he  alleges  to  be  a  wrongdoer.  Against  the  defendant, 
thus,  without  (if  it  be  without)  bringing  himself  under  the  provisions  of  the 
law,  the  alleged  proprietor  denounces  awful  consequences.  The  defendant 
asks  nothing — wants  nothing,  but  to  be  let  alone,  until  it  can  be  shown  that 
be  has  violated  the  rights  of  another. 

Where  is  the  difference  between  this  act  and  the  act  respecting  patents, 
as  regards  the  right  of  the  alleged  owner  ?  This  court  has  said,  that  if  a 
defendant  sued  for  the  infringement  of  a  patent-right,  "  shows  that  the 
patentee  has  failed  in  any  of  these  prerequisites  on  which  the  authority  to 
issue  the  patent  is  made  to  depend,  his  defence  is  complete.  He  is  entitled 
to  the  verdict  of  the  jury  and  the  judgment  of  the  court."  Grant  v.  May- 
mondy  6  Pet.  2i?0. 

3.  There  will  bo  little  difficulty  in  showing  that  the  provisions  of  the 
acts  of  congress  have  not  been  complied  with.  The  requisites  are  :  1st.  The 
deposit  of  a  printed  copy  of  the  title  in  the  clerk's  oflBce  of  the  district  court 
where  the  author  or  proprietor  resides.  2d.  Within  two  months  from  the 
date  thereof,  the  publishing  of  a  copy  of  the  record  in  one  or  more  newspa- 
pers printed  in  the  United  States,  for  four  weeks.  *3d.  Within  six  r<8«..- 
months,  the  delivery,  Ac,  to  the  secretary  of  state  of  a  copy  to  be  ^ 
preserved  in  his  office. 

With  regard  to  the  first  volume,  the  bill  is  defective  in  not  stating  either 
of  the  two  last  requisites.  The  complainants  are  informed  by  M.  Carey, 
and  believe,  that  all  things  which  are  requisite  and  necessary  to  be  done,  Ac, 
have  been  done  I  An  inference  or  conclusion  even  of  the  party,  would  be  a 
sorry  substitute  for  the  allegation  and  proof  of  the  facts  themselves.  The 
court  must  have  an  opportunity  to  judge  whether  all  things  were  done,  &c. ; 
and  that  they  can  have  only  when  the  things  which  were  done  are  exhibited 
and  proved.  But  here  is  double-distilled  inference.  The  parties  are  informed 
of  Matthew  Carey's  conjecture  ;  and  this  is  presented  to  the  court  as  a  sub- 
stitute for  proof  ;  while  II.  C.  Carey  proves  that  Matthew  Carey  knew 
nothing  about  it,  for  all  was  left  to  him.  It  is  extraordinary,  if  Mr.  Carey 
really  possessed  any  information  on  this  subject,  that  he  was  not  produced 
as  a  witness. 

Upon  the  complainants'  own  allegation,  their  case  must  fail.     But  the 
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proof  is  scarcely  less  defective  than  the  allegations  of  the  bill.  Henry  C. 
Carey,  the  clerk  of  his  father  in  1816,  states,  that  they  were  in  the  habit  of 
advertising,  and  from  the  course  of  business,  he  does  not  doubt  it  was  adver- 
tised, but  he  had  no  recollection  of  it.  He  has  no  recollection  at  all  of  a 
deposit  of  a  copy  in  the  office  of  the  secretary  of  state.  But  he  says,  that 
the  most  probable  way  in  which  it  was  sent,  was  by  Mr.  Wheaton.  In  other 
words,  that  it  was  not  sent  by  himself ;  and  therefore,  as  to  any  proof  from 
him,  that  it  was  not  sent  at  all.  Mr.  Brent  states,  that  the  eighty  copies  of 
the  volume  of  Wheaton's  Reports,  containing  the  decisions  for  February 
Term  1817,  were  delivered  to  the  department  of  state  on  or  before  the  4th 
day  of  November  1817.  This  refers,  of  course,  to  the  second  volume,  which 
contains  the  decisions  of  that  term,  and  not  the  first,  which  is  for  the  pre- 
vious  year.  Subsequent  volumes  had  been  delivered  in  the  same  manner  ; 
all  of  them  were  received  under  the  acts  of  congress,  giving  a  salary  to  the 
reporter.  He  adds,  that  there  has  always- been,  according  to  his  recollection, 
one  or  more  complete  sets  of  said  reports,  from  the  time  of  their  publica- 
tion, in  the  said  department  of  state.  But  he  is  unable  to  recollect,  or  state 
^  ,  more  *particularly,  when  the  same  were  first  placed  in  said  depart- 
-•  ment,  or  for  what  purpose.  Both  of  these  particulars,  it  is  conceived, 
must  be  made  out.  The  delivery  must  be  within  six  months.  The  loose 
declaration  that,  according  to  his  recollection,  there  has  always  been  one  or 
more  sets,  &c.,  from  the  time  of  publication,  if  it  could  have  any  force  by 
itself,  is  done  away  by  his  acknowledged  inability  to  recollect  when  they 
were  first  placed  there.  The  object  of  the  receipt  of  them,  too,  is  directly 
the  reverse  of  that  prescribed  by  the  copyright  law  ;  for,  instead  of  being 
delivered  to  be  preserved  in  the  office,  Ac,  they  were,  if  delivered  at  all, 
merely  a  part  of  a  general  library,  intended  to  be  lent  out  and  used.  If 
delivered  to  be  preserved,  the  presumption  is,  that  the  particular  copy  so 
left  would  be  found.  It  will  scarcely  be  contended,  that  the  second  edi- 
tion of  the  first  volume  can  cure  the  defects  of  the  first.  It  can  have  no  copy- 
right existence  by  itself. 

With  regard  to  the  subsequent  volumes,  the  bill  is  scarcely  less  defective. 
Tlie  declaration  of  Robert  Donaldson  is  vague  and  unsatisfactory.  It 
could  not  be  otherwise  ;  he  knew  nothing  of  the  subject.  The  result  of  the 
inquiries  of  the  department  of  state,  is  evasively  set  forth  ;  and  were  it 
otherwise,  he  must  state  the  fact,  and  not  the  inquiry.  The  bill  proceeds 
to  insist,  that  the  complainants  would  still  be  entitled  to  the  benefits  of  the 
acts  of  congress,  although  they  should  be  unable  to  prove  that  a  copy  was 
delivered,  &c.     We  say,  that  such  proof  is  a  necessary  preliminary. 

The  proof,  with  regard  to  these  subsequent  volumes,  is  equally  defective. 
Of  the  second  volume,  there  is  no  proof  of  publication.  And  of  none  of 
the  volumes  is  there  either  allegation  or  proof  of  deposit,  agreeable  to  the 
provisions  of  the  law.  The  fourth  volume  wants  publication.  It  began 
August  28th,  and  ended  September  17th,  instead  of  25th.  The  seventh  had 
but  two  publications  in  July,  four  in  August,  and  one  in  September.  The 
eighth  had  one  publication  in  October,  ^ve  in  November,  and  two  in 
December.  Of  the  ninth,  there  is  no  evidence  of  publication  at  all.  The 
tenth,  eleventh  and  twelfth  are  all  defective  in  publication, 
♦ft'i^l  *^^  ^®  "^^  necessary  to  dwell  upon  the  facility  with  which  proof 
J  of  delivery  might  have  been  preserved  and  exhibited,  if  it  had  been 
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made.  The  requisitos  of  the  law  must  be  shown.  But  the  certificate  of 
Mr.  Van  Buren,  with  regard  to  the  second  edition  of  the  first  volume,  is  a 
specimen  of  what  might  have  been,  and  would  have  been  produced  with 
regard  to  the  whole,  if  the  deposit  had  in  fact  been  made. 

In  the  absence  of  all  right  on  the  part  of  the  complainants,  not  much 
difficulty  is  apprehended,  from  any  supposed  possession  or  enjoyment,  by 
color  of  privilege.  Judge  Washington,  in  delivering  his  opinion  in  Ewer 
V.  Coxe,  disposes  of  this  question  to  our  band.  4  W.  C.  C.  489.  "I  hold 
it  to  be  beyond  controversy,"-  says  he,  "  that  if  the  plaintiff  has  no  copy- 
right in  the  work  of  which  he  claims  to  be  the  owner,  a  court  of  equity  will 
not  grant  him  an  injunction.  This  was  formerly  the  doctrine  of  the  Eng- 
lish court  of  chancery,  and  still  is,  as  I  conceive,  notwithstanding  Lord 
Eldon  has,  in  some  instances,  granted  an  injunction  and  continued  it  to 
the  hearing,  under  circumstances  which  rendered  the  title  doubtful,  if  the 
plaintiff  had  possession  under  a  color  of  title.  But  surely,  if  he  has  no  title 
at  all,  or  such  a  one  as  would  enable  him  to  recover  at  law,  even  that  jndge 
would,  I  presume,  refuse  an  injunction."  The  authorities  cited  by  Judge 
Washington,  support  the  principle  which  he  maintains.  Against  whom 
is  this  mere  naked  possession  claimed?  Not  the  defendant  ;  for  during  the 
period  when  it  has  existed,  he  was  only  one  of  the  mass  of  individuals  who 
had  not  any  particular  concern  in  disturbing  the  complainants'  colorable 
claims.  It  is,  therefore,  against  the  public,  who  cannot  thus  be  baffled  of 
their  rights. 

It  is,  however,  a  most  extraordinary  case,  that  would  justify  a  perpet- 
ual injunction,  without  a  trial  at  law.  This  is  a  proceeding  which  turns 
aside  from  the  regular  and  proper  mode  of  ascertaining  title,  and  asks  that 
the  existence  of  it  shall  be  definitely  rested  upon  mere  colorable  claims. 
The  complainants  do  not  choose  to  bring  their  case  to  the  proper  test ;  but 
assuming  as  conclusive,  what  at  the  utmost  is  only  prim d  facie  evidence  in 
their  favor,  they  propose  to  hang  up  for  ever,  in  a  state  of  presumption  and 
doubt,  that  which  is  susceptible  of  a  just  and  satisfactory  settlement.  Ail 
that  the  defendants  *ask,  in  the  dismissal  of  the  bill,  is,  that  their  r^ 
rights  may  not  be  prejudged.  *- 

Sergeant^  for  the  defendants. — The  claim  now  asserted  by  the  appellants, 
is  to  a  perpetual  right  in  Wheaton^s  reports,  in  Mr.  Wheaton  and  his  repre- 
sentatives and  assigns.  Such  a  right  is  necessarily  exclusive.  It  goes 
beyond  the  right  claimed  to  be  secured  under  the  copyright  acts  of  con- 
gress. Such  a  claim  should  be  clearly  established  It  is  asserted  for  the 
first  time  in  a  court  of  the  United  States.  It  has  no  precedent  in  the  pro- 
ceedings of  the  courts  of  England  ;  for  since  the  decision  in  that  country, 
that  the  statute  of  Anne  took  away  the  alleged  right  of  an  author  at  com- 
mon law,  there  can  be  found  no  precedent  in  that  country,  to  sustain  such 
a  claim. 

The  Condensed  reports,  so  far  as  it  is  now  material  to  examine  them,  are 
made  up  of  statements,  which  are  to  be  found  on  the  records,  and  of  the 
opinions  of  the  court.  Mr.  Wheaton's  notes  are  not  interfered  with — nor 
are  his  reports  of  the  arguments  of  counsel.  These,  it  might  be  admitted, 
are  his  own  ;  if  he  can  have  a  property  in  any  of"*the  matters  contained  in 
the  volumes  published  as  a  public  officer.  Mr.  Wheaton's  reports  are  made 
up  as  an  officer  of  the  court.    The  court  appointed  him,  under  the  authority  of 
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a  law  of  the  United  States,  and  furnished  him  the  materials  for  the  volames, 
not  for  his  own  sake,  but  for  the  benefit  and  use  of  the  public  ;  not  for  his 
own  exclusive  property,  but  for  the  free  and  unrestrained  use  of  the  citizens 
of  the  United  States.  In  relation  to  the  work,  he  was  not  an  author,  but 
as  an  oiHcer,  as  a  public  agent,  selected,  authorized  and  paid  for  making  up 
the  reports  of  the  decisions  of  the  court.  In  the  whole  composition,  under 
those  views  of  the  facts  of  the  case,  not  a  word  in  the  reports  belongs  to 
him.  It  could  not  be  the  intention  of  the  court  to  give  him  a  perpetual 
right  to  the  opinions  delivered  by  them.  No  such  purpose  could  have  been 
entertained  by  congress,  when  the  appointment  of  a  reporter  was  directed. 
The  objects  of  the  law,  and  of  the  court,  were  to  authorize,  enforce  and 
secure  the  publication  of  the  proceedings  and  decisions  of  the  court,  for 
public  information.  Any  argument,  or  course  of  argument,  tending  to 
*  oi  **  different  conclusion,  must  be  wrong  ;  because  contrary  to  the 
■•  design  of  his  appointment.  It  is  m  derogation  of  common  right. 
Let  us  see  how  the  claim  of  the  complainants  is  made  out. 

I.  The  question  whether  the  power  to  rt^gulate  copyrights  under  the 
constitution  is  exclusive,  can  never  arise,  until  some  state  shall  pass  a  law 
interfering  with  its  exercise  by  congress.  3  Story's  Com.  60.  Until  then, 
it  must  be  a  theoretical  question.  The  law  of  New  York,  which  was 
intended  to  secure  exclusive  rights  in  the  navigation  of  the  waters  of  thai 
state  by  steam,  was  by  this  court  decided  to  be  unconstitutional.  The  court 
decided  the  case  on  other  grounds,  it  is  true,  but  still  so  decided.  Up  to 
the  present  moment,  no  state  has  asserted  a  right  to  interfere  with  the 
power  of  congress,  under  the  constitution,  to  regulate  copyright.  There  is 
no  judicial  decision  which  asserts  or  supposes  any  such  right.  There  is  not 
a  trace,  sign  or  symptom  of  any  such  right  existing  in  the  legislation,  or 
judicial  proceedings  of  any  state.  There  is,  therefore,  no  collision  ;  no  case 
for  judgment ;  but  the  contrary  is  evident. 

It  is  not  necessary  to  inquire,  whether  states  have  the  power,  if  they 
have  not  chosen  to  exercise  or  claim  it.  It  is  clear,  that  there  was  no  such 
thing  in  any  of  the  states,  prior  to  the  constitution,  but  by  the  invitation  of 
congress,  under  the  confederation.  Fed.  No.  43  ;  3  Story's  Com.  49.  Con- 
gross  found  the  whole  case  unprovided  for  ;  and  the  laws  made  by  some  of 
the  states,  at  their  instance,  and  which  have  been  referred  to  by  the  counsel 
for  the  appellants,  ceased,  when  the  constitution  was  adopted.  But  supposing 
that  a  concurrent  power  to  regulate  and  secure  copyright  existed,  in  the 
states  and  the  United  States  ;  a  supposition  of  exceeding  difficulty  and 
doubt ;  and  that  the  states  may  act,  notwithstanding  the  exercise  of  the 
power  by  congress  ;  it  is  for  the  states  to  choose  whether  they  will  do  so  or 
not.  They  have  not  so  chosen — they  leave  it  to  congress.  But  there  are 
many  reasons  for  considering  this  power  exclusive,  as  well  as  reasons  which 
clearly  show  it  ought  to  be  exclusive. 

1.  It  was  originally  taken  up  by  congress  as  matter  properly  belonging 
^  ,  to  their  cognisance.  Early  in  the  progress  of  the  *government,  the 
-*  first  law  was  passed  ;  which  was  followed  by  other  legislation,  thus 
establishing  the  present  regulations.  This  power  did  not  exist  in  congress, 
under  the  confederation.  None  of  the  provisions  in  that  compact  applied 
to  it ;  and  it  now  rests  upon  the  article  in  the  constitution  which  gives 
congress  the  power  to  "  promote  the  progress  of  science  and  the  useful  arts." 
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The  whole  ground  is  admitted  to  have  been  vacant,  on  the  establishment  of 
the  present  government.  It  was  a  new  power.  Fed.  No.  43  ;  3  Story's  Com. 
48  ;  Rawle  on  the  Const,  ch.  9,  p.  105-0  ;  2  Kent's  Cora.  306,  &c. 

2.  The  power  could  only  be  properly,  beneticially  and  effectually  exer- 
cised by  congress.  By  vesting  the  power  in  the  national  legislature,  the 
system  became  uniform  and  certain.  Authors,  but  for  this,  would  have 
been  subjected  to  different  provisions  and  conditions  in  every  state  ;  thus 
materially  affecting  the  value  of  all  their  rights.  And  the  community, 
throughout  the  whole  nation,  were  thus,  after  a  certain  interval,  entitled  to 
the  benefits  of  the  writings  or  compositions  of  those  who  availed  them- 
selves of  the  laws,  passed  under  the  constitutional  provisions.  3  Story's 
Cora.  48-9. 

9.  There  is  an  absolute  incompatibility  between  the  existence  of  the 
power  in  the  United  States,  and  in  the  states.  It  has  been  repeatedly  said, 
that  the  constitution  has  not  occupied  the  wliole  ground.  That  it  has  pro- 
vided for  the  author,  and  not  for  the  public.  But  the  true  state  of  the  case 
is  directly  the  reverse  of  this.  It  has  provided  for  the  case  of  the  author, 
only  as  inatrumental  to  the  provision  for  the  public.  The  clause  in  the 
constitution  gives  congress  the  power,  not  to  secure  a  copyright  to  the 
author;  but  to  "protect  the  progress  of  science  and  the  useful  arts,  l)y 
securing  for  limited  times  to  authors,  <fec.,  the  exclusive  right  to  their 
respective  writings,  Ac."  It  is  to  be  for  a  limited  time,  no  longer.  3  Story's 
Com.  49. 

4.  The  state  of  the  law  in  England  was  known  here,  by  the  adjudications 
in  the  courts  of  that  country.  These  adjudications  stood  in  this  way  : 
1st.  That  there  was  a  comraon- law  right  before  the  statute  of  Anne.  2d. 
That  there  was  no  common-law  right  after  that  statute.  According  to 
those  decisions,  the  effect  of  legislation  was  to  take  away  the  comraon-law 
right.  Where  the  power  of  legislation  over  the  subject  was  placed,  there 
was  the  power  over  the  whole  matter. 

*6.  The  same  word  "secure"  is  applied  in  the  article  in  the  con-  r^^,, 
stitution  to  inventions,  as  well  as  to  the  works  of  authors.  In  inven-  *• 
tions,  it  is  admitted,  there  was  no  common-law  pi'operty.  The  use  of  the 
word  "secure"  cannot,  therefore,  presuppose  an  existing  right.  It  would 
have  the  same  effect,  and  be  equally  applicable  to  both.  No  benefit  can, 
therefore,  be  derived  frora  the  use  of  the  terra  ;  however  ingenious  the  argu- 
ment which  invokes  it  in  aid  of  the  pretensions  of  the  complainants.  See 
Act  of  41  Geo.  III.  ;  Maugham  36-7. 

6.  The  uniform  construction,  and  the  practice  under  it,  have  been  such 
as  is  contended  for  by  the  defendants.  It  is  true,  there  was  an  omission  in 
the  laws  to  give  full  j)Ower  to  the  courts  of  the  United  States,  in  cases  of 
copyrights.  But  the  omission  was  to  no  great  extent.  There  was  no  pro- 
vision for  jurisdiction,  when  the  parties  to  a  suit  of  which  copyright  was 
the  subject,  were  citizens  of  the  same  state.  Binns  v.  Woodruffs  4  W.  C. 
C.  48.     But  that  omission  was  supplied  by  the  act  of  1819.     (3  U.  S.  Stat. 

481.) 

7.  In  what  state,  supposing  an  authoi'  to  have  a  right  at  common-law,  is 
the  right  to  exist,  and  be  protected.  If  there  is  aright  of  property, it  must 
be  governed  by,  and  have  the  benefit  of,  all  the  rules  which  affect  such  prop- 
erty.    It  accompanies  the  owner  everv where.     It  is  not  his,  because  he  is  a 
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citizen  of  tbe  United  States  ;  it  derives  no  additional  security  from  Ruoh 
citizenship.  A  stranger,  who  is  an  author — a  foreigner  has  the  sniue  com- 
mon-law right  of  proporty  ;  and  no  foreign  book  can  be  printed  here.  Such 
has  not  been  tlie  understanding  in  England,  from  which  the  principles  to 
sustain  the  right  are  derived.  Ko  common-law  right  extended  to  Ireland 
before  the  union.  There,  at  all  times,  before  the  union,  the  works  of  authors, 
however  secured  under  the  statute  of  Anne,  in  England,  wera  printed  and 
published.  If  a  common-law  right  existed,  or  was  supposed  to  exist,  wo 
should  have  found,  in  the  proceedings  of  the  Irish  courts,  its  establish- 
ment by  judicial  decisions. 

But  BuppoR'ng  it  were  otherwise,  and  that  a  right  at  common  law  doi^s 
exist;  upon  tlu'  laws  of  what  state  do  the  complainants  rely?  Upon  the 
law  of  PenuHyivania?  In  the  circuit  court,  the  right  was  claimed  on  the 
common  law  of  the  nation.  In  this  court,  it  is  asserted  to  rest  upon  the  com* 
,  mon  *law  of  a  state  ;  below,  no  intimation  of  such  a  thing  was  given. 

"J  If  any  such  right,  under  the  common  law  of  Pennsylvania,  exists^  we 
of  Pennsylvania  do  not  know  it  ;  strangers  have  discovered  it,  and  claim 
the  benefit  of  it,  for  the  first  time.  Not  a  trace  of  its  existence  can  be  found 
in  the  whole  history  of  that  state  ;  no  authority  from  any  of  the  laws,  or 
the  decisions  of  the  courts,  has  been  vouched.     It  is  denied  that  it  exista. 

It  is,  then,  assumed,  without  hesitation,  that  the  right  of  action,  whatever 
it  is,  which  an  author  has  for  an  infringement  of  his  copyright,  arises  from 
the  constitution  and  laws  of  the  United  States.  The  constitution  gives  con- 
gress the  power  '*  to  promote  the  progress  of  science  and  the  useful  arts,  by 
securing,  for  limited  times,  to  authors  and  inventors,  tb^  exclusive  right  to 
their  respective  writings  and  discoveries."  Art.  I.,  §  8,  ch.  8.  Until  seeuretl 
by  congress,  he  could  have  no  right  under  the  constitution.  When  secunKi, 
it  must  be  to  such  extent,  and  upon  such  terms  as  congress  may  enaust. 

Some  argument  has  been  presented  upon  the  word  '*  securing,"  as  admitr 
ting  a  pre-existing  right.  But  there  is  no  force  in  the  suggeslion,  TJum'o 
must  be  a  [)re  existing  state  of  things,  out  of  which  a  right  to  apply  to  be 
secured  arises.  That  right  is  brought  into  existence  by  the  constitutional 
provision.  It  had  no  existence  as  a  right  incident  to  the  fact  of  tbe  autli4>r 
being  a  member  of  the  community  of  the  nation,  until  the  constitutional 
provision.  By  the  agreement  of  those  who  made  the  constitution,  the  rigltl 
was  brought  into  existence  ;  and  it  was  to  be  secured.  The  language,  then^ 
fore,  is  accurate.  It  has  already  been  observed,  that  the  term  "s<H;uring!' 
is  applied  equally  to  inventions  ;  yet  no  common-law  right  to  inventions  kai) 
been  asserted.  The  federal  judiciary,  at  all  events,  can  have  no  cognisance 
of  claims  to  copyright,  but  under  the  laws  of  the  United  States,  mada  iti 
pursuance  of  the  constitution  ;  and  to  the  extent  such  laws  may  authorizo 
them  to  go. 

Thus  understood,  what  is  the  right  of  an  author  ?  There  is  a  difference 
between  a  patent  and  a  copyright.  A  patent,  in  due  form,  is  primd  facie 
evidence  of  the  right  of  the  inventor.  It  is,  itself,  j9riw?<^  facie  proof  of  all 
the  prior  acts  required  by  the  laws.  It  rests  for  its  support  upon  the  inven- 
^  ,  tion.  But  *invention,  without  a  patent,  is  nothing.  A  man,  witltout 
-I  a  patent,  could  not  ask  the  aid  of  the  court  to  protect  his  claims*  The 
patent  is,  therefore,  evidence, /?r/w(^/a<?2e,  of  right.  A  copyright  is  quite  a 
different  thing.     Its  existence  as  a  right,  depends  u|>on  doing  certain  act«. 

408 


1834]  OF  THE   UNITED  STATES.  d4a 

Wheaton  7.  Potere. 

The  doing  of  these  is  the  foundation  of  the  right.  Their  being  done,  is  the 
only  evidence  of  the  right.  If  they  are  not  done,  no  right,  or  even  claim 
exints.  These  acts,  therefore,  as  to  copyright,  are  as  a  patent  in  the  case 
of  an  invention.  There  is  nothing  that  performs  the  office  of  a  patest. 
The  whole  acts  together  establish  the  right.  In  the  case  of  an  invention,  the 
patent  being  a  primd  facie  case  of  right,  in  the  first  instance,  where  the 
right  of  the  inventor  is  disputed,  it  is  sufficient  to  prove  the  patent,  at  law 
or  in  equity.  In  the  case  of  a  copyright,  the  title  is  made  owt  primd  facie^ 
at  law  and  in  equity,  by  stating  and  proving  the  acts  which,  by  the  pro- 
visions of  the  law,  constitute  the  copyright.  This  distinction  is  a  most 
material  one,  and  to  be  always  kept  in  mind.  It  goes  to  the  root  of  the 
whole  case.  If  anything  has  been  omitted  or  neglected  ;  if  any  of  the 
requirements  of  the  law,  the  performance  of  which  are  conditions  upon  which 
the  right  rests,  and  by  which  the  right  would  be  protected  by  the  law,  have 
been  neglected  ;  there  is  no  title  at  all ;  no  title  in  existence.  Sach  a  case 
is  the  same  with  that  of  an  inventor  coming  into  court  without  a  patent; 
the  court  will  not  grant  him  an  injunction.  Moer  v.  Coxe^  4  W.  C.  C.  48lr. 
There  is  nothing  in  such  a  case  on  which  to  engraft  the  doctrine  of  posses- 
sion. It  is  only  when  a  primd  facie  title  exists,  one  made  out  by  showing 
a  compliance  with  the  law,  that  the  doctrine  of  possession  can  be  applied. 
Ewer  V.  Coxe,  4  W.  C.  C.  488. 

This  brings  us  to  the  first  head  of  inquiry,  which  separates  itself  into 
two  branches.  I.  What  are  the  requisites  to  a  copyright,  under  the  laws  of 
congress?     2.  Have  these  requisites  been  complied  with  ? 

1.  Upon  the  first  question,  we  have  the  light  of  a  judicial  deoision,  aad 
there  is  no  decision  to  the  contrary.  It  is  that  of  a  judge  of  the  highest  and 
the  most  regarded  judicial  talents  ;  *one  whose  opinions  have  always  r«  . . 
received  the  utmost  respect.  In  Ewer  v.  Coxe^  4  W.  C.  C.  487,  Judg^  ^ 
Waseiinoton  held,  that  to  entitle  the  author  of  a  book  to  a  oopyright,  he 
must  deposit  a  printed  copy  of  the  title  of  such  book  in  the  clerk's  c^Kdd  ; 
publish  a  copy  of  the  record  of  his  title  within  the  period,  and  for  the  k^igth 
of  time,  prescribed  by  the  third  section  of  the  act  of  congress  of  31st  of  Ma^' 
1790  ;  and  deposit  a  copy  of  the  book  in  the  secretary  of  state's  oiBee, 
within  six  months  after  its  publication.  The  requisites  of  the  third  aad 
fourth  sections  of  the  act  of  congress  of  1790,  relative  to  copy  rights,  are  not 
merely  directory  ;  but  their  performance  is  essential  to  vesting  a  titie  to  the 
copyright  secured  by  law.  The  act  of  congress  of  29th  April  1602,  deolaise% 
that,  in  addition  to  the  requisites  enjoined  in  the  third  and  foBFtb  seotiaaa 
of  tiie  act  of  1790,  and  before  the  person  claiming  a  copyright  shall  be 
entitled  to  the  benefits  of  the  same  act,  he  shall  perform  all  the  new  requis- 
ites ;  and  that  he  must  perform  the  whole,  before  he  shall  be  entitled  to. the 
benefits  of  the  act.  **  It  seems  to  me,"  says  the  judge^  "  that  the  aot  will 
admit  of  no  other  construction." 

The  argument  upon  the  two  acts  taken  together  is  plain  and  ooavioting. 
Aot  of  1790  (1  U.  S.  Stat.  124);  Act  of  1802  (2  Ibid.  171).  The  qaestUMH 
be  it  remembered,  is,  what  are  the  requisites  under  the  aot  of  1802  ?  1. 
When  these  acts  were  passed,  the  whole  subject  of  copyrights  was  open  for. 
legislation.  The  object  of  congress  was  to  carry  into  effect  the  proviskuia 
of  the  constitution,  by  establishing  a  mode  of  obtaining  a  copyright ;  the 
provisions  of  the  laws  have  no  other  view.     It  is  material  and  reasonable, 
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then  to  siippoee,  that  whatever  was  directed  to  he  done  was  a  requireniont. 
The  acts  to  be  performed,  were  to  secnre  for  a  limited  time  to  an  author, 
the  benefit  of  his  writings  ;  and  these  acts  were  directed  for  that  purpose. 
It  is  impossible  to  distinguish,  so  that  one  of  the  acts  shall  be  decree*:! 
material,  and  another  not  so.  The  whole,  and  each  of  the  acts  are  pointed 
out  in  the  law,  and  the  most  natural  course  is  to  deem  them  all  materia.. 
They  do  all,  in  effect,  constitute  the  conditions  of  the  title  ;  they  constitute 
^j  ,  the  title  itself.  *2.  Upon  the  words  of  the  act,  it  seems  impossible 
J  to  raise  a  doubt ;  they  are  plain,  clear,  and  require  no  explanation. 
The  acts  they  require  are  of  easy  performance ;  the  evidence  that  they  have 
been  performed,  can  always  be  obtained  and  preserved.  The  reason  of 
requiring  these  acts  is  not  here  in  question. 

It  is  probably  true,  that  when  the  act  of  1790  was  passed,  congress  had 
before  them  the  statute  of  Anne,  and  the  decisions  of  the  English  courts 
upon  that  statute,  and  on  all  the  litigated  questions  of  literary  property,  and 
of  copyright.  This  is  equally  true  of  the  act  of  1802  ;  and  this  must  be  con- 
sidered in  reading  that  act.  But  the  reason  of  the  requirement  of  the  law  is 
obvious.  The  author  "  shall  deliver  a  copy  to  the  secretary  of  state,  to  be 
preserved  in  his  office.*'  The  copy  to  be  delivered  is  not  to  constitute  a  part 
of  the  library  of  the  secretary  of  state.  The  books  deposited  for  copyright, 
never  do  form  a  part  of  the  library  of  the  department  of  state.  They  are, 
it  is  understood,  always  marked,  "deposited  for  copyright,"  with  the  date 
of  the  deposit.  The  books  so  deposited  are  not  lent  out,  or  ought  not  to  be. 
They  are  "  to  be  preserved  in  the  office"  of  the  secretary  of  state.  They  are 
riot  delivered  for  the  sake  of  the  officer,  nor  are  they  like  the  copies  deliv- 
ered to  the  Stationers'  Company,  under  the  act  of  Anne. 

Why  does  the  law  require  a  copy  to  be  deposited  in  the  office  of  the 
secretary  of  state  ?  It  is  a  material  requirement.  Why,  it  is  asked,  were 
models  and  drawings  to  be  deposited  in  the  patent-office,  a  part  of  the 
department  of  state?  That  is  a  kindred  subject,  and  the  reason  is  the  same 
in  one  case  as  in  the  other.  If  a  model,  or  a  drawing  of  a  machine  or  inven- 
tion, is  required  to  be  deposited  in  the  patent-office,  the  reasons  and  the 
objects  of  the  requirement  are,  that  the  public  may  know  what  the  inven- 
tion is  ;  and  that,  after  the  limited  period  shall  have  expired,  they  may  have 
the  use  of  it,  according  to  the  purpose  of  the  provision  in  the  constitution. 
A  book  or  writing  is  required  to  be  deposited  for  the  same  reason.  The 
matter  claimed  as  original  is  there  to  be  preserved,  in  order  that  the  extent 
and  nature  of  the  claim  for  the  limited  period  may  be  known.  The  deposit 
*aj.aT  ^^  ^^®  ^^^^^  *"  ^^*®  clerk's  office,  the  ♦publication  of  the  record  in  the 
-1  newspapers,  give  no  information  of  the  contents  of  the  work  ;  but  the 
deposit  of  it  in  the  secretary's  office  does  this  :  and  as  it  is  "  to  be  preserved" 
there  at  all  times  ;  there  the  extent  of  the  author's  claims  can  be  always 
known. 

The  law  enjoins  on  the  secretary  of  state  obligations  which  are  consistent 
with  those  views  of  its  purposes.  It  is  made  his  duty  to  preserve  the  books 
deposited  in  his  office.  He  is  thus  the  trustee  of  the  author  and  of  the  pub- 
lic. The  court  will  not  suppose  this  duty  is  ever  neglected.  It  will  alway  i 
presume  the  injunctions  of  the  law  are  complied  with.  As  to  the  author, 
he  has  an  easy  mode  of  securing  the  evidence  of  his  compliance  with  the 
Uw.     To  his  rights,  the  preservation  of  the  book  deposited,  is  not  essential. 
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He  has  done  all  that  is  required  of  him,  by  depositing  the  copy  of  his  work  ; 
and  the  certificate  of  the  secretary  of  state,  which  the  secretary  has  power 
to  give,  will  be  evidence  of  the  deposit. 

An  examination  of  the  provisions  of  the  act  of  1802,  must  result  in  the 
conviction,  that  the  construction  contended  for  by  the  defendants  is  the  true 
one.  The  act  must  be  interpreted,  not  altered.  It  must  be  read  in  its  own 
words,  and  according  to  the  common  moaning  and  use  of  the  terms  in  which 
it  is  expressed.  The  first  and  second  sections  of  the  act  are  those  upon 
which  the  construction  is  to  be  given  ;  and  no  better  language  for  the  clear 
interpretation  of  them  can  be  used  than  those  used  by  Judge  Washington, 
in  Ewer  v.  Coxe, 

It  is  of  no  importance  to  the  ca?**,  whether,  by  the  law  of  1790,  the  acts  to 
be  done  by  an  author  were  conditional  or  directory.  They  were  enjoined — 
they  were  "  requisites."  Tlie  act  of  1802  has  so  declared  them,  and  without 
this  they  were  clearly  so  ;  this  cannot  reasonably  be  denied.  The  construc- 
tion conceded  by  Judge  Washington,  in  Eijoer  v.  Coxe^  of  the  provisions 
of  the  act  of  1790,  is  not  satisfactory.  Having  ascertained  to  his  complete 
satisfaction,  that  the  act  of  1802  left  no  room  to  doubt,  that  the  acts  imposed 
on  an  author,  were  conditions  essential  to  his  copyright ;  that  venerable  and 
learned  judge  did  not  consider  it  necessary  to  examine  the  provisions  of  the 
law  of  1790,  with  the  care  and  scrutiny  he  would  have  done,  had  the  case 
rested  on  that  law  only. 

The  requirements  of  the  law  of  1790  are  made  of  the  party  himself.  It 
is  in  his  power  to  perform  them  all.  They  are  *all,  and  each  of  them,  r^^^  .  ^ 
parts  of  a  system  having  reference  to  the  author  and  publisher.  The  ^ 
act  of  depositing  a  copy  in  the  office  of  the  secretary  of  state,  is  one  of  the 
number  of  acts  by  which  he  evinces  his  intention  to  secure  a  copyright,  and 
by  which  he  executes  his  intention.  Less  than  the  whole  does  not  suffice 
to  prove  the  intention  ;  less  than  the  whole,  is  not  a  copyright.  The  pub- 
lication in  the  newspapers  is  on  the  same  footing.  It  will  surely  be  admit- 
ted that  was  material.  Yet  they  are  both  of  the  same  character.  There 
was  no  necessity  for  either,  if  not  for  both.  Unless  both  were  to  be  per- 
formed, both  were  nugatory  ;  and  the  whole  provisions  of  the  law  might 
have  been  a  dead  letter. 

The  law  of  1802  places  the  question  of  construction  of  the  act  of  1790 
out  of  doubt  or  controversy.  It  declares  the  acts  stated  in  the  law  of  1790  to 
be  requirements.  He  shall,  in  addition  to  the  "requisites"  "enjoined  "  in 
the  third  and  fourth  sections  of  the  act  of  1790,  do  certain  things.  Every 
word  of  the  law  must  have  effect.  Each  section  contains  one  requisite,  and 
no  more  ;  neither,  therefore,  can  be  rejected  ;  all  must  have  their  full  force. 
The  second  section  is  equally  clear  ;  it  helps  to  construe  the  other.  These, 
it  will  be  seen,  are  words  of  enactment,  not  of  recital  ;  they  make  the  law  ; 
they  do  not  declare  or  expound  it.  Whatever  the  law  may  have  been  before 
1802,  it  is  now  established.  The  decision  in  Ewer  v.  Coxe^  in  establishing 
the  construction  of  the  act  of  1802,  establishes  that  of  both  statutes. 

Under  these  views  of  the  law,  founded  on  the  fair  and  sound  construc- 
tion of  their  provisions,  and  supported  by  the  decision  in  Ewer  v.  Coxe^  copy- 
right is  the  union  of  these  acts,  the  "  requirements"  of  the  laws  by  an 
author.  It  is  nomen  coUectivum,  signifying  all  that  confers  and  constitutes 
the  right. 
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11.  Sach  being  the  law,  how  stand  the  facts  of  the  case  ?  And  now  it 
mast  be  conceded,  that  the  proof  of  title,  and  compliance  with  the  law,  lies 
upon  the  complainant.  He  must  state  the  facts  distinctly  in  the  bill,  and 
he  must  prove  them  as  stated.  Most  clearly,  this  is  his  duty,  when  he  asks 
ifg^.Q^  the  extraordinary  aid  of  a  court  of  equity.  *Nor  can  it  be  deemed 
'  unreasonable  to  require  this.  The  proof  of  his  title  to  copyright  u 
of  such  a  nature  that  it  may  easily  be  preserved,  it  may  consist  of  an  official 
certificate  of  the  deposit  of  a  copy  of  the  work — of  newspapers  to  prove 
the  required  publication.  There  is  a  want  of  such  allegations  in  the  bill,  as 
well  as  of  such  proof. 

Mr.  Sergeant  declined  going  into  an  examination  of  the  bill  and  evidence 
in  support  of  the  positions  he  assumed  ;  considering  that  they  had  been  fully 
sustained  by  the  argument  of  Mr.  Ingersoll.  He  also  referred,  in  support  of 
these  positions,  to  tlie  opinion  of  the  learned  judge  in  the  circuit  court,  by 
whom  the  case  was  decidexl.(a)  Upon  the  point  made  by  the  counsel  for 
the  appellants,  that  the  delivery  of  the  eighty  copies  of  the  reports  under 
the  reporter's  act,  was  a  compliance  with  the  requisite  of  copyright  acts,  o 
the  deposit  of  a  copy  in  the  secretary  of  state's  office  ;  he  also  referred  to 
the  decision  of  Judge  Hopkinson. 

The  case,  as  exhibited  on  the  record,  and  by  the  examination  of  it  which 
has  been  submitted  to  the  court,  is  one  which  has  no  claim  to  the  relief  sought 
by  the  complainants.  Its  principal  features  are  repeated,  to  connect  with 
them  other  mattera  deserving  the  consideration  of  the  court.  Mr.  Wheaton 
undertook  the  preparation  and  publication  of  the  reports  of  the  decisions  of 
the  court,  under  the  appointment  of  the  court.  He  furnished  nothing  orig- 
inal from  his  own  mind.  All  the  contents  of  the  reports  were  the  fruits  of 
the  minds  of  others  ;  supplied  for  the  public  use  ;  at  the  public  expense  ;  or 
at  the  expense  of  others.  There  is  not  a  thought  of  Mr.  Wheaton's  from 
the  beginning  to  the  end  of  the  work.  It  was  intended  for  the  public,  for 
their  use  and  benefit ;  and  should,  therefore,  be  made  as  public  as  possible. 
In  process  of  time,  after  the  publication  of  the  first  volume  of  his  reports, 
Mr.  Wheaton  became  a  public  officer  ;  with  a  salary  for  his  labor  as  repor- 
ter>  and  obliged  to  perform  the  duties  of  the  office.  This  provision  for  the 
reports,  it  has  been  said,  in  the  course  of  the  argument  for  the  complainants, 
*P4.9l  ^^®  obtained  at  the  earnest  solicitation  of  Mr.  Wheaton.  It,  *there- 
-"  fore,  became  a  contract  on  his  part,  for  the  sum  allowed  by  the  law, 
to  prepare  and  publish  the  reports.  (See  act  of  1823.)  He  became,  like  the 
olerk  of  the  house  of  representatives,  keeping  the  journals.  The  object 
of  his  appointment,  the  plain  purpose  of  the  law,  was,  to  preserve  a  record  of 
the  proceedings  and  decisions  of  the  court ;  the  highest  tribunal  in  the 
nation  ;  and  to  give  them  circulation.  If  Mr.  Wheaton  could  have  a  copy- 
right, this  object  might  be  entirely  defeated — his  book  might  be  a  sealed 
book.  Out  of  this  public  work,  it  becomes  necessary  to  compile  something 
less  bulky  and  expensive.  The  usefulness  of  such  a  publication  is  admitted 
by  all  but  those  interested  to  deny  it.  Mr.  Peters  undertakes  to  prepare  i', 
and  he  has  completed  the  work.  He  announced  his  intention  to  do  thi^ 
publicly  ;   and  fully  explained  his   plan.     No   efforts  were  made  to  stay 

(a)  See  Appendix,  II. 
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ihjs  proceeding,  until  invited  by  him  ;  and  after  he  had  completed  the  third 
volume  of  his  work.  If  the  further  circulation  of  his  book  is  stopped,  it  witl 
be  a  public  injury.  Such  a  result  will  limit  the  knowledge  of  the  law  of  the 
land,  as  determined  and  established  by  this  court,  to  but  a  small  portion  of 
the  community  ;  while  all  are  interested  in  knowing  it. 

But  here  a  question  arises,  whether  books  of  reports  can  be  copyrighted, 
in  England  or  in  the  United  States?     There  are  no  cases  decided,  in  whiclx 
the  principle  is  established,  that  reports  of  the  decisions  of  courts  of  law  ar^ 
the  subjects  of  copyright.     The  case  of  Streater  v.  Ropery  4  Bac.  Abr.  Prcs— 
rogative  (Maugham  101,  note)  was  reversed  in  parliament.     By  that  deci^  — 
ion  the  prerogative  right,  the  right  of  the  patentee,  was  established.     N 
right,  as  author,  was  sustained  by  this  case  ;  but  the  contrary.     It  is  tru^ 
that  Maugham  says,  the  prerogative  claim  is  ridiculous;  but  it  rests  on 
decision  that  it  is  the  ancient  law.     In  the  case  of  Buttericorth  v.  Robinsot^ 
5  Ves.  500,  it  does  not  appear  how  the  right  was  derived.     By  the  decisroia 
of  the  house  of  lords,  no  such  right  is  maintained.    No  copyright,  in  any  om 
author,  is  suppoited  by  those  decisions.     No  one  could   report  but   by  th 
authority  of  the  chancellor ;  and  this  authority  was  exclusive  ;  it  prohibite* 
all  others  from  interfering.    Guruey  v.  Longman,  13  Ves.  493.  *The  [*or^^ 
whole  of  this  subject  will  be  found  to  be  examined  in  the  compila-  *• 
tions  of  Jeremy,  Maugham  and  Godson.    The  law  is  not  established,  at  least, 
it  has  not  been  so  declared,  that  reports  can  be  private  property.    Essentially,    '~~] 
their  contents  ure  public  property.    The  knowledge  of  the  decisions  of  courts 
should  not  be  confined.     It  is  consistent  with  the  views  of  this  court,  that 
copies  of  their  opinions  should  be  multiplied  to  any  extent,  and  in  any  form 
required.     Publicity  is  the  very  thing  required. 

The  reporter  is  a  public  officer,  and  his  duty,  by  law,  is,  to  publish.  He 
has  no  liberty  to  keep  back  the  matter  which  he  collects  and  prepares,  in 
the  performance  of  his  official  duties.  The  act  of  1817  (3  U.  S.  Stat.  376), 
regards  him  as  a  public  officer.  So,  by  the  subsequent  acts  (Ibid.  606,  768  ; 
4  ibid.  i*05).  The  court,  in  3  Pet.  307,  at  January  term  1 830,  decided,  that 
the  reporter  was  the  proper  officer  to  give  copies  of  the  opinions  of  the 
court,  when  required.  Could  he  refuse  such  copies?  Could  he  refuse  to 
give  a  copy  of  a  report  of  a  case,  when  asked  for  it,  on  the  ground  that  it 
was  his  property,  and  only  to  be  used  by  his  consent,  and  for  his  benefit? 
The  whole  purpose  of  the  reporter's  act  would  be  defeuted,  could  this  be 
done.  That  act  makes  him  the  officer  to  give  publicity  to  the  proceedings 
of  the  court ;  but  upon  this  view  of  the  matter,  it  has  placed  him  in  a  situa- 
tion to  get  possession  of  the  official  actions  of  the  court ;  it  has  given 
access  to  the  records  of  the  court,  and  has  placed  him  in  a  situation  by 
which  he  has  obtained  all  the  materials  to  accomplish  the  plain  and  obvious 
intention  of  the  law,  for  his  private  advantage,  and  that  he  may  defeat  and 
Bet  at  naught  that  intention.  Such  cannot  be  the  law  ;  this  court  will 
never  sanction  such  pretensions. 

The  pnr[>ose  of  the  appellants  is  to  subject  the  defendants  to  all  the  evils 
of  a  violation  of  the  copyright  acts,  by  a  proceeding  which  deprives  them  of 
Wie  benefits  of  a  trial  by  jury.  Such  a  course  will  not  receive  the  favor 
of  this  court.  The  facts  upon  which  the  rights  of  the  complainants  must 
rest,  whatever  may  be  the  construction  of  the  acts  of  congress,  are  not  madu 
out.     All  the  essential  facts  to  sustain  their  claims  are  denied  ;  and  certainly, 
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it  will  bo  admitted,  the  proof  offered  to  sustain  them  by  the  complainants, 
is  imperfect.  Will  the  court,  then,  give  its  aid  in  such  a  case?  Will  they 
^  I  ^'^^'^''^^G  the  *deci8ion  of  the  circuit  court,  and  order  a  perpetual 
^  injunction  ?  Will  they  not  say  to  the  complainants,  If  you  have 
rights,  go  into  a  court  of  law  and  establish  them  ? 

Webster^  in  reply. — There  was  at  one  period  no  regular  series  of  reports 
of  the  decisions  of  this  court.  Mr.  Cranch's  reports  had  been  published  so 
far  as  the  sixth  volume  ;  the  rest  of  the  matter,  which  afterwards  formed 
the  remaining  volumes,  was  in  manuscript.  In  this  state  of  things,  Mr. 
Wheaton  proposed  a  regular  annual  publication  of  the  decisions,  with  good 
type,  and  to  be  neatly  printed.  It  was  found  necessary  that  there  should 
be  some  patronage  from  the  legislature,  there  being  so  few  persons  who 
would  purchase  the  reports.  Mr.  Wheaton  applied  to  congress,  personally 
solicited  its  aid,  and  made  a  case  which  prevailed.  Congress  passed  a  tem- 
porary law,  which  was  renewed  again  and  again.  The  succes.sor  of  Mr. 
Wheaton  has  had  the  full  benefit  of  the  grant  obtained  by  the  personal 
e.\ertions  of  Mr.  Wheaton. 

If  the  work  of  the  appellee  be  an  interference  with  the  rights  of  the 
appellants,  it  is  not  a  heedless  one ;  it  may  not  be  an  intentional  interfer- 
ence, but  the  acts  which  constitute  it  are  intentional.  The  defendant  was 
well  advised  of  the  injury  which  the  appeliauts  foresaw  ;  this  is  fully 
proved  by  the  evidence.  The  publication  of  the  defendant  has  materially 
injured  the  appellants.  Many  volumes  of  Wheatou's  reports  were  on  hand, 
unsold,  at  the  time  of  the  publication  of  the  third  volume  of  Condensed 
reports.  The  intention  of  the  defendant  was  not  to  make  an  abridgment, 
but  to  make  a  substitute  for  the  whole  of  the  appellant's  work.  The  reports 
of  the  appellant  were  the  result  of  the  joint  action  of  congress  and  the 
reporter ;  they  set  the  price.  If  congress  had  thought  that  the  people 
should  have  them  cheaper,  they  would  have  lowered  the  price.  The  defend- 
ant should  not  have  run  a  risk  in  accommodating  the  public ;  they  could 
judge  for  themselves. 

The  question  before  the  court  is  one  for  the  most  enlarged  and  liberal 
consideration.  Cases  which  are  not  in  form,  but  are  in  substance,  an 
^  ,  infringement  of  the  author's  rights,  are  to  *be  viewed,  as  respects 
-I  the  author,  liberally.  This  spirit  pervades  all  the  adjudged  cases. 
Has  there  been  an  indefensible  use  of  the  appellant's  labors?  In  the  Con- 
densed reports  there  is  the  same  matter  as  in  the  reports  of  the  appellant, 
under  the  same  names.  Is  this  an  abridgment?  An  abridgment,  fairly 
done,  is  itself  authorship,  requires  mind  ;  and  is  not  an  infringement  any 
more  than  another  work  on  the  same  subject.  In  the  English  courts,  there 
are  frequently  more  reports  than  one  of  the  same  cases.  These  reports  are 
distinct  works.  Abridgments  are  the  efforts  of  different  minds.  The  Con- 
densed reports  have  none  of  the  features  of  an  abridgment,  and  the  work  is 
made  up  of  the  same  cases,  and  no  more  than  is  contained  in  Whcaton's 
reports. 

The  attention  of  the  court  is  called  to  certain  facts.  The  laws  of  con- 
gress relating  to  the  reporter's  office  do  not  bear  on  the  question  of  copy- 
right. There  is  no  intimation  in  the  statute  of  such  an  interference,  or  that 
the  sum  allowed  the  reporter  is  in  lieu  of  copyright.     The  right  in  the 
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roporler  to  fix  the  price  of  the  volumes,  recognises  a  right  to  exclude  others 
from  publishing.  He  receives  $1000,  and  gives  eighty  copies  to  theTTnited 
States,  of  the  value  of  $400.  Would  he  give  up  the  copyright  for  this  sum  ; 
this  modicum?  The  law  was  intended  to  secure  to  him  the  rights  h?  pos- 
sessed, and  to  add  to  them  also. 

}3efore  the  statute  of  Anne,  the  copyright  of  authors  was  acknowledged. 
In  1 769,  it  underwent  investigation  in  the  courts.  The  statute  of  Anne  was 
passed  1711.  Pennsylvania  was  settled  in  1682.  The  common  law  was 
carried  to  Pennsylvania  on  its  settlement ;  and  the  statute  of  Anne  did  not 
change  or  affect  it.  The  copyright  of  an  author  existed  in  the  colonies, 
and  exists  in  the  United  States ;  and  particularly  in  Pennsylvania. 

It  has  been  said  by  the  counsel  for  the  defendants,  that  there  is  no 
legislation  in  the  state  of  Pennsylvania,  or  judgment  of  her  courts  recognis- 
ing the  common-law  right.  Before  the  revolution,  there  were  few  books 
made  ;  and  there  are  no  reports  of  the  decisions  of  the  courts,  anterior  to 
that  event.  The  common  law  is  a  fountain  of  remedy,  perennial  and 
perpetual  ;  by  *it8  principles,  protecting  rights  when  they  are  in-  ri^^f.^ 
fringed,  and  its  principles  existing,  although  not  called  into  action.  ^ 
The  import  of  the  act  of  congress  of  1790  is,  that  before  its  enactment, 
there  were  legal  rights  of  authorship  existing ;  it  provides  for  existing 
property,  not  for  property  created  by  the  statute  ;  there  is  nothing  for  its 
provisions  to  stand  upon,  but  the  common  law.  That  law  is  not  one  of 
grant  or  bounty  ;  it  recognises  existing  rights,  which  it  secures.  The  aim 
of  the  statute  was  to  benefit  authors,  and  thereby  the  public. 

The  right  of  an  author  to  the  production  of  his  mind  is  acknowledged 
everywhere.  It  is  a  prevailing  feeling,  and  none  can  doubt  that  a  man's 
[)ook  is  his  book — is  his  property.  It  may  be  true,  that  it  is  property  which 
requires  extraordinary  legislative  protection,  and  also  limitation.  Be  it  so. 
But  the  appellants  are  entitled  to  protection  under  the  statute.  It  is  a  clear 
case.  All  the  statutes  should  bo  taken  together.  The  decision  of  Judge 
Washington  in  £Jwer  v.  Coxe,  was  not  appealed  from  ;  and  the  question  is 
for  the  first  time  before  this  court. 

Is  the  deposit  of  the  copy  in  the  office  of  the  secretary  of  state  a  condi- 
tion precedent  or  subsequent  ?  There  is  no  question  but  that  it  is  the  lat- 
ter. There  is  no  need  of  the  deposit  being  made,  until  six  months  after  pub- 
lication. From  and  after  the  recording  of  the  title,  the  right  is  secured, 
and  the  author  may  immediately  bring  his  action  for  an  infringement. 
Does  this  case  stand  differently  from  what  it  would,  if  the  action  had  been 
brought  within  six  months  after  recording  the  title  page?  £trer  \.  Coxe 
says  the  book  must  be  deposited,  before  the  right  arises ;  the  statute  says 
differently. 

By  the  act  of  1790,  there  were  certain  requisites,  not  pre-requisites, 
enjoined  on  an  author.  Does  the  law  of  lb02  make  the  requisites  of  the 
act  of  1790  pre-requisites?  There  are  conclusive  reasons  against  this.  It 
was  the  intention  of  the  law  to  add  to,  but  not  to  change  the  character  of 
the  law  of  1790.  If  this  was  otherwise,  there  was  a  direct  repeal  of  the 
second  section  of  that  law,  by  which  an  action  is  given  upon  filing  the  title 
page  in  the  clerk's  office.  The  act  of  1802  is  an  addition  to  the  first  act, 
but  not  a  repeal  of  it.     This  is  the  hinge  of  this  case.     The  construction 
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^contended  for  will  repeal  tli3  second  section  of  the  act  of  1790,  and  will 
crealte  a  forfeiture. 

What  reason  is  there  to  doubt  that  the  copies  were  deposited  as  required 
by  the  law  ?  It  is  the  ordinary  course  of  trade  to  deliver  them.  Is  it  an 
unfair  construction,  to  suppose,  that  the  one  copy  required  by  the  laws  to  be 
delivered,  is  included  in  the  eighty  copies  delivered  as  reporter  ?  Is  there 
not  a  special  provision  in  the  case  of  the  reporter,  that  he  shall  deliver 
eighty  copies,  while  others  deliver  one  copy.  The  same  term  of  six  months 
IB  required  for  the  delivery  in  both. 

McLban,  Justice,  delivered  the  opinion  of  the  court. — After  stating  tho 
case,  he  proceeded  :  Some  of  the  questions  which  arise  in  this  case  are  as 
novel,  in  this  country,  as  they  are  interesting.  But  one  case  involving  sim- 
ilar principles,  except  a  decision  by  a  state  court,  has  occurred  ;  and  that 
was  decided  by  the  circuit  court  of  the  United  States  for  the  district  of 
Pennsylvania,  from  whose  decree  no  appeal  was  taken. 

The  right  of  the  complainants  must  be  first  examined.  If  this  right 
shall  be  sustained,  as  set  forth  in  the  bill,  and  the  defendants  shall  be  proved 
to  have  violated  it,  the  court  will  be  bound  to  give  the  appropriate  redress. 

The  complainants  assert  their  right  on  two  grounds.  First,  under  the 
common  law.     Secondly,  under  the  acts  of  congress. 

And  they  insist,  in  the  first  place,  that  an  author  was  entitled,  at  com- 
mon  law,  to  a  perpetual  property  in  the  copy  of  his  works,  and  in  the  proiits 
of  their  publication  ;  and  to  recover  damages  for  its  injury,  by  an  action 
on  the  case,  and  to  the  protection  of  a  court  of  equity.  In  support  of  this 
proposition,  the  counsel  for  the  complainants  have  indulged  in  a  wide  range 
of  argument,  and  have  shown  great  industry  and  ability.  The  limited  time 
allowed  lor  the  preparation  of  this  opinion,  will  not  admit  of  an  equally 
extended  consideration  of  the  subject  by  the  court. 

Perhaps,  no  topic  in  England  has  excited  more  discussion,  among  liter- 
ary and  talented  men,  than  that  of  the  literary  property  of  authors.  So 
engrossing  was  the  subject,  for  a  long  time,  as  to  leavcxfew  neutrals,  among 
^  ,  those  who  were  distinguished  *for  their  learning  and  ability.  At 
J  length,  the  question,  whether  the  copy  of  a  book  or  literary  compo- 
sition belongs  to  the  author  at  common  law,  was  brought  before  the  court 
of  king's  bench,  in  the  great  case  of  Milkir  v.  Taylor^  4  Bcrr.  2303.  This 
was  a  case  of  great  expectation  ;  and  the  four  judges,  in  giving  their  opin- 
ions, seriatim^  exhausted  the  argument  on  both  sides.  Two  of  the  judges, 
and  Lord  Mansfield,  held,  that,  by  the  common  law,  an  author  had  a  lit- 
erary property  in  his  works  ;  and  they  sustained  their  opinion  with  very 
great  ability.  Mr.  Justice  Yates,  in  an  opinion  of  great  length,  and  with  an 
ability,  if  equalled,  certainly  not  surpassed,  maintained  the  opposite  ground. 
Previous  to  this  case,  injunctions  had  issued  out  of  chancery  to  prevent  the 
publication  of  certain  works,  at  the  instance  of  those  who  claimed  a  prop-- 
erty  in  the  copyright,  but  no  decision  had  been  given.  And  a  case  had 
been  commenced,  at  law,  between  Tonson  and  Collins^  on  the  same  ground 
and  was  argued  with  great  ability,  more  than  once,  and  the  court  of  king's 
bench  were  .about  to  take  the  opinion  of  all  the  judges,  when  they  discov- 
ered that  the  suit  had  been  brought  by  collusion,  to  try  the  question,  and  it 
was  dismissed.     This  question  was  brought  before  the  house  of  lords,  in  the 
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case  of  Doncddaon  v.  Beckett  and  ot/ierSy  reported  in  4  Burr.  2408.  Lord 
Mansfield,  being  a  peer,  through  feelings  of  delicacy,  declined  giving  any 
opinion.     The  eleven  judges  gave  their  opinions  on  the  following  points. 

1st.  Whether,  at  common  law,  an  author  of  any  book  or  literary  com- 
position, had  the  sole  right  of  first  printing,  and  publishing  the  same  for 
sale  ;  and  might  bring  an  action  against  any  person  who  printed,  published 
and  sold  the  same,  without  his  consent  ?  On  this  question,  there  were  eight 
judges  in  the  affirmative,  and  three  in  the  negative. 

2d.  If  the  author  had  such  right,  originally,  did  the  law  take  it  away» 
upon  his  printing  and  publishing  such  book  or  literary  composition  ;  and 
might  any  person,  afterwards,  reprint  and  sell,  for  his  own  benefit,  such 
book  or  literary  composition,  against  the  will  of  the  author?  This  question 
was  answered  in  the  affirmative,  by  four  judges,  and  in  the  negative  by 
seven. 

8d.  If  such  action  would  have  lain,  at  common  law,  is  it  taken  away  by 
the  statute  of  8  Anne  ;  and  is  an  author,  by  *the  said  statute,  pre- 
cluded from  every  remedy,  except  on  the  foundation  of  the  said  stat-  ^ 
rite,  and  on  the  terms  of  the  conditions  prescribed  thereby  ?    Six  of  the 
judges,  to  five,  decided  that  the  remedy  must  be  under  the  statute. 

4th.  Whether  the  author  of  any  literary  composition,  and  his  assigns,  had 
the  sole  right  of  printing  and  publishing  the  same  in  perpetuity,  by  the 
common  law  ?  Which  question  was  decided  in  favor  of  the  author,  by 
seven  judges  to  four. 

5th.  Whether  this  right,  is  any  way  impeached,  restrained  or  taken 
away,  by  the  statute  8  Anne  ?  Six  to  five  judges,  decided  that  the  right  is 
taken  away  by  the  statute.  And  the  lord  chancellor  seconding  Lord  Cam- 
den's motion  to  reverse,  the  decree  was  reversed. 

It  would  appear  from  the  points  decided,  that  a  majority  of  the  judges 
were  in  favor  of  the  common-law  right  of  authors,  but  that  the  same  had 
been  taken  away  by  the  statute.  The  title  and  preamble  of  the  statute 
8  Ann.,  c.  19,  is  as  follows  :  **  An  act  for  the  encouragement  of  learning,  by 
vesting  the  copies  of  printed  books  in  the  authors  or  purchasers  of  such 
copies,  during  the  times'therein  mentioned."  "  Whereas  printers,  book- 
sellers and  other  persons,  have  of  late  frequently  taken  the  liberty  of  print- 
ing, reprinting  and  publishing,  or  causing  to  be  printed,  reprinted  and 
published,  books  and  other  writings,  without  the  consent  of  the  authors  or 
proprietors  of  such  books  and  writings,  to  their  very  great  detriment,  and 
too  often  to  the  ruin  of  them  and  their  families,"  Ac, 

In  7  T.  R.  627,  Lord  Eenyon  says,  ''all  arguments  in  the  support  of 
the  rights  of  learned  men  in  their  works,  must  ever  be  heard  with  great 
favor  by  men  of  liberal  minds  to  whom  they  are  addressed.  It  was  prob« 
ably  on  that  account,  that  whep  the  great  question  of  literary  property  was 
discussed,  some  judges  of  enlightened  understanding  went  the  length  of 
maintaining,  that  the  right  of  publication  rested  exclusively  in  the  authors 
and  those  who  claimed  under  them,  for  all  time ;  but  the  other  opinion 
finally  prevailed,  which  established  that  the  right  was  confined  to  the  times 
limited  by  the  act  of  parliament ;  and,  that,  I  have  no  doubt,  was  the  right 
decision."  And  in  the  case  of  the  University  of  Cambridge  v.  Pryer^  16 
East  319,  Lord  Ellenborouoh  remarked, ''  it  has  been  said,  that  *the  r^^^^,. 
statute  of  8  Anne  has  three  objects  ;  but  I  cannot  subdivide  the  two  ^ 
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first ;  I  think  it  has  only  two.  The  counsel  for  the  plaintiffs  contended, 
that  there  was  no  right  at  common  law  ;  and  perhaps,  there  might  not  be  ; 
but  of  that  we  have  not  particularly  anything  to  do."  From  the  above 
authorities,  and  others  which  might,  be  referred  to,  if  time  permitted,  the 
law  appears  to  be  well  settled  in  England,  that,  since  the  statute  of  8  Anne, 
the  literary  property  of  an  author  in  his  works  can  only  be  asserted  under 
the  statute.  And  that,  notwithstanding  the  opinion  of  a  majority  of  the 
judges  in  the  great  case  of  Millar  v.  Tat/lor  was  in  favor  of  the  common- 
law  right,  before  the  statute,  it  is  still  considered,  in  England,  as  a  question 
by  no  means  free  from  doubt. 

That  an  author,  at  common  law,  has  a  property  in  his  manuscript,  and 
may  obtain  redress  against  any  one  who  deprives  him  of  it,  or  by  improperly 
obtaining  a  copy,  endeavors  to  realize  a  profit  by  its  publication,  cannot  be 
doubted  ;  but  this  is  a  very  different  right  from  that  which  asserts  a  per- 
petual and  exclusive  property  in  the  future  publication  of  the  work,  after 
the  author  shall  have  published  it  to  the  world.  The  argument  that  a  liter- 
ary man  is  as  much  entitled  to  the  product  of  his  labor  as  any  other  mem- 
ber of  society,  cannot  be  controverted.  And  the  answer  is,  that  he  realizes 
this  product  by  the  transfer  of  his  manuscripts,  or  in  the  sale  of  his  works, 
when  first  published.  A  book  is  valuable  on  account  of  the  matter  it  con- 
tains, the  ideas  it  communicates,  the  instruction  or  entertainment  it  affords. 
Does  the  author  hold  a  perpetual  property  in  these  ?  Is  there  an  implied 
contract  by  every  purchaser  of  his  book,  that  he  may  realize  whatever 
instruction  or  entertainment  which  the  reading  of  it  shall  give,  but  shall  not 
write  out  or  print  its  contents  ? 

In  what  respect  does  the  right  of  an  author  differ  from  that  of  an  indi- 
vidual who  has  invented  a  most  useful  and  valuable  machine  ?  In  the  pro- 
duction of  this,  his  mind  has  been  as  intensely  engaged,  as  long,  and,  perhaps, 
as  usefully  to  the  public,  as  any  distinguished  author  in  the  composition  of 
^  ,  his  book.  The  result  of  their  labors  may  be  equally  beneficial  to  *8o- 
^  ciety,  and  in  their  respective  spheres,  they  may  be  alike  distinguished 
for  mental  vigor.  Does  the  common  law  give  a  perpetual  right  to  the  author, 
and  withhold  it  from  the  inventor?  And  yet  it  has  never  been  pretended, 
that  the  latter  could  hold,  by  the  common  law,  any  property  in  his  inven- 
tion, after  he  shall  have  sold  it  publicly.  It  would  seem,  therefore,  that  the 
existence  of  a  principle  may  well  be  doubted,  which  operates  so  unequally. 
This  is  not  a  characteristic  of  the  common  law.  It  is  said  to  be  founded 
on  principles  of  justice,  and  that  all  its  rules  must  conform  to  sound  reason. 
Does  not  the  man  who  imitates  the  machine  profit  as  much  by  the  labor  of 
another,  as  he  who  imitates  or  republishes  a  book?  Can  there  be  a  differ- 
ence between  the  types  and  press  with  which  one  is  formed,  and  the  instru- 
ments used  in  the  construction  of  the  others  ?  That  every  man  is  entitled 
to  the  fruits  of  his  own  labor,  must  be  admitted  ;  but  he  can  enjoy  them 
only,  except  by  statutory  provision,  under  the  rules  of  property  which  regu- 
late society,  and  which  define  the  rights  of  things  in  general. 

But  if  the  common-law  right  of  authors  were  shown  to  exist  in  England, 
does  the  same  right  exist,  and  to  the  same  extent,  in  this  country  ?  It  is 
clear,  there  can  be  no  common  law  of  the  United  States.  The  federal  gov- 
ernment is  composed  of  twenty-four  sovereign  and  independent  states  ;  each 
of  which  may  have  its  local  usages,  customs  and  common  law.  There  is  no 
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principle  which  pervadcB  the  Union  and  has  the  authority  of  law,  that  is 
not  embodied  in  the  constitution  or  laws  of  the  Union.  The  common  law 
could  be  made  a  part  of  our  federal  system,  only  by  legislative  adoption. 
When,  therefore,  a  common-law  right  is  asserted,  we  must  look  to  the  state 
in  which  the  controversy  originated.  And  in  the  case  under  consideration, 
as  the  copyright  was  entered  in  the  clerk's  office  of  the  district  court  of 
Pennsylvania,  for  the  first  volume  of  the  book  in  controversy,  and  it  was 
published  in  that  state ;  we  may  inquire,  whether  the  common  law,  as  to 
copyrights,  if  any  existed,  was  adopted  in  Pennsylvania. 

It  is  insisted,  that  our  ancestors,  when  they  migrated  to  this  r^^e^n 
"country,  brought  with  them  the  English  common  law,  as  a  part  of  ^ 
their  heritage.  That  this  was  the  case,  to  a  limited  extent,  is  admitted. 
No  one  will  contend,  that  the  common  law,  as  it  existed  in  England,  has 
ever  been  in  force,  in  all  its  provisions,  in  any  stale  in  this  Union.  It  was 
adopted,  so  far  only  as  its  principles  were  suited  to  the  condition  of  the 
colonies  ;  and  from  this  circumstance  wo  see,  what  is  common  law  in  one 
state,  is  not  so  considered  in  another.  The  judicial  decisions,  the  usages  and 
customs  of  the  respective  states,  must  determine,  how  far  the  common  law 
has  been  introduced  and  sanctioned  in  each. 

In  the  argument,  it  was  insisted,  that  no  presumption  could  be  drawn 
against  the  existence  of  the  common  law,  as  to  copyrights,  in  Pennsylvania, 
from  the  fact  of  its  never  having  been  asserted,  until  the  commencement 
of  this  suit.  It  may  be  true,  in  general,  that  the  failure  to  assert  any  par« 
ticular  right,  may  afford  no  evidence  of  the  non-existence  of  such  right.  But 
the  present  case  may  well  form  an  exception  to  this  rule.  If  the  common 
law,  in  all  its  provisions,  has  not  been  introduced  into  Pennsylvania,  to  what 
extent  has  it  been  adopted  ?  Must  not  this  court  have  some  evidence  on 
this  subject.  If  no  right,  such  as  is  set  up  by  the  complainants,  has  hereto- 
fore been  asserted,  no  custom  or  usage  established,  no  judicial  decision  been 
given,  can  the  conclusion  be  justified,  that,  by  the  common  law  of  Pennsyl- 
vania, an  author  has  a  perpetual  property  in  the  copyright  of  his  works. 
These  considerations  might  well  lead  the  court  to  doubt  the  existence  of  this 
law  in  Pennsylvania  ;  but  there  are  others  of  a  more  conclusive  character. 

The  question  respecting  the  literary  property  of  authors,  was  not  made 
a  subject  of  judicial  investigation  in  England  until  1760;  and  no  decision 
was  given  until  the  case  of  Millar  v.  Taylor  was  decided  in  1 709.  Long 
before  this  time,  the  colony  of  Pennsylvania  was  settled.  What  part  of  the 
common  law  did  Penn  and  his  associates  bring  with  them  from  England  ? 
The  literary  property  of  authors,  as  now  asserted,  was  then  unknown  in  that 
country.  Laws  had  been  passed,  regulating  the  publication  of  new  works, 
under  license.  And  the  king,  as  the  head  of  the  church  and  the  state, 
claimed  the  exclusive  bright  of  publishing  the  acts  of  parliament,  the  _ 
book  of  common  prayer,  and  a  few  other  books.  No  such  right  at  the  ^ 
common  law  had  been  recognised  in  England,  when  the  colony  of  Penn  was 
organized.  Long  afterwards,  literary  property  became  a  subject  of  contro- 
versy, but  the  question  was  involved  in  great  doubt  and  perplexity  ;  and  a 
little  more  than  a  century  ago,  it  was  decided  by  the  highest  judicial  court 
in  England,  that  the  right  of  authors  could  not  be  asserted  at  common  law, 
but  under  the  statute.  The  statute  of  8  Anne  was  passed  in  1710.  Can  it  be 
oontended|  that  this  common-law  right,  so  involved  in  doubt  as  to  divide  the 
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most  learned  jurists  of  England,  at  a  period  in  her  history,  as  much  distin- 
guished by  learning  and  talents  as  any  other,  was  brought  into  the  wilds  of 
Pennsylvania  by  its  first  adventurers.     Was  it  suited  to  their  condition  ? 

But  there  is  another  view,  still  more  conclusive.  In  the  eighth  section 
of  the  first  article  of  the  constitution  of  the  United  States,  it  is  declared, 
that  congress  shall  have  power  ''  to  promote  the  progress  of  science  and  use- 
ful arts,  by  securing,  for  limited  times,  to  authors  and  inventors,  the 
Exclusive  right  to  their  respective  writings  and  discoveries."  And  in  pursu- 
ance of  the  power  thus  delegated,  congress  passed  the  act  of  the  30th  of 
May  1790.  This  is  entitled  "  an  act  for  the  encouragement  of  learning,  by 
securing  the  copies  of  maps,  charts  and  books,  to  the  authors  and  proprietors 
of  such  copies,  during  the  times  therein  mentioned."  In  the  first  section  of 
this  act,  it  is  provided,  'Uhat  from  and  after  its  passage,  the  author  and 
authors  of  any  map,  chart,  book  or  books,  already  printed  within  these 
United  States,  being  a  citizen,  <fec.,  who  hath  or  have  not  transferred  to  any 
other  person  the  copyright  of  such  map,  chart,  book  or  books,  ifec,  shall 
have  the  sole  right  and  liberty  of  printing,  Reprinting,  publishing  and  vend- 
ing such  map,  book  or  books,  for  fourteen  years." 

In  behalf  of  the  common-law  right,  an  argument  has  been  drawn  from 
the  word  secure,  which  is  used  in  relation  to  this  right,  both  in  the  constitu- 
tion and  in  the  acts  of  congress.  This  word,  when  used  as  a  verb  active, 
1  signifies  to  protect,  insure,  save,  ascertain,  Ac.  *The  counsel  for  the 
'  complainants  insist  that  the  term,  as  used,  clearly  indicates  an  inten- 
tion, not  to  originate  a  right,  but  to  protect  one  already  in  existence. 

There  is  no  mode  by  which  the  meaning  afiSxed  to  any  word  or  sentence, 
by  a  deliberative  body,  can  be  so  well  ascertained,  as  by  comparing  it  with 
the  words  and  sentences  with  which  it  stands  connected.  By  this  rule,  the 
word  secure,  as  used  in  the  constitution,  could  not  mean  the  protection  of  an 
acknowledged  legal  right.  It  refers  to  inventors,  as  well  as  authors,  and  it 
has  never  been  pretended  by  any  one,  either  in  this  country  or  in  England, 
that  an  inventor  has  a  perpetual  right,  at  common  law,  to  sell  the  thing 
invented.  And  if  the  word  secure  is  used  in  the  constitution,  in  reference 
to  a  future  right,  was  it  not  so  used  in  the  act  of  congress  ? 

But,  it  is  said,  that  part  of  the  first  section  of  the  act  of  congress,  which 
has  been  quoted,  a  copyright  is  not  only  recognised  as  existing,  but  that  it 
may  be  assigned,  as  the  rights  of  the  assignee  are  protected,  the  same  as 
those  of  the  author.  As  before  stated,  an  author  has,  by  the  common  law 
A  property  in  his  manuscript;  and  there  can  be  no  doubt,  that  the  rights  of 
assignee  of  such  manuscript  would  be  protected  by  a  court  of  chancery. 
This  is  presumed  to  be  the  copyright  recognised  in  the  act,  and  which  was 
intended  to  be  protected  by  its  provisions.  And  this  protection  was  given 
as  well  to  books  published  under  such  circumstances,  as  to  mannscnpt  copies. 

That  congress,  in  passing  the  act  of  1790,  did  not  legislate  in  reference 
to  existing  rights,  appears  clear,  from  the  provision  that  the  author,  ifec, 
"  shall  have  the  sole  right  and  liberty  of  printing,"  &c.  Now,  if  this 
exclusive  right  existed  at  common  law,  and  congress  were  about  to  adopt 
legislative  provisions  for  its  protection,  would  they  have  used  this  language  ? 
Could  they  have  deemed  it  necessary  to  vest  a  right  already  vested.  Such 
a  presumption  is  refuted  by  the  words  above  quoted,  and  their  force  is  not 
lessened  by  any  other  part  of  the  act.     Congress,  then,  by  this  act,  instead 
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or  sanctioning  an  existing  right,  as  contended  for,  created  it.  This  seems 
to  be  the  clear  import  of  the  law,  connected  with  the  circumstances  under 
which  it  was  enacted. 

*Frora  these  considerations,  it  would  seem,  that  if  the  right  of  the  (-1^^^^ 
complainants  can  be  sustained,  it  must  be  sustained  under  the  acts  ^ 
of  congress.  Such  was,  probably,  the  opinion  of  the  counsel  who  framed  the 
bill,  as  the  right  is  asserted  under  the  statutes,  and  no  particular  reference 
is  made  to  it  as  existing  at  common  law.  The  claim,  then,  of  the  com- 
plainants, must  be  examined  in  reference  to  the  statutes  under  which  it  is 
asserted. 

There  are  but  two  statutes  which  have  a  bearing  on  this  subject ;  one  of 
them  has  already  been  named,  and  the  other  was  passed  the  29th  of  April 
1802.  The  first  section  of  the  act  of  1790  provides,  that  an  author,  or  his 
assignee,  ^'  shall  have  the  sole  right  and  liberty  of  printing,  reprinting, 
publishing  and  vending  such  map,  chart,  book  or  books,  for  the  term  of 
fourteen  years,  from  the  recording  of  the  title  thereof  in  the  clerk's  office, 
as  hereinafter  directed  :  and  that  the  author,  ifec,  in  books  not  published, 
Ac,  shall  have  the  sole  right  and  liberty  of  printing,  reprinting,  publishing 
and  vending  such  map,  chart,  book  or  books,  for  the  like  term  of  fourteen 
years,  from  the  time  of  recording  the  title  thereof  in  the  clerk's  office,  as 
aforesaid.  And  at  the  expiration  of  the  said  term,  the  author,  ifec,  shall 
have  the  same  exclusive  right  continued  to  him,  <fec.,  for  the  further  term  of 
fourteen  years :  provided  he  or  they  shall  cause  the  title  thereof  to  be  a 
second  time  recorded,  and  published  in  the  same  manner  as  is  hereinafter 
directed,  and  that  within  six  months  before  the  expiration  of  the  first  term 
of  fourteen  years.  The  third  section  provides,  that  "  no  person  shall  be 
entitled  to  the  benefit  of  this  act,  &c.,  unless  he  shall  first  deposit,  ifec,  a 
printed  copy  of  the  title  in  the  clerk's  office,  &c."  "  And  such  author  or 
proprietor  shall,  within  two  months  from  the  date  thereof,  cause  a  copy  of 
said  record  to  be  published  in  one  or  more  of  the  newspapers  printed  in  the 
United  States,  for  the  space  of  four  weeks."  And  the  fourth  section  enacts, 
that  "the  author,  i&c,  shall,  within  six  months  after  the  publishing  thereof, 
deliver  or  cause  to  be  delivered  to  the  secretary  of  state,  a  copy  of  the  same 
to  be  preserved  in  his  office."  The  first  section  of  the  act  of  1802  provides, 
that  "every  person  who  shall  claim  to  be  the  author,  Ac,  before  he  shall 
♦be  entitled  to  the  benefit  of  the  act  entitled  *  an  act  for  the  encourage-  r^^^^ 
ment  of  learning,  by  securing  the  copies  of  maps,  charts  and  books,  *- 
to  the  authors  and  proprietors  of  such  copies,  during  the  time  therein 
mentioned,'  he  shall,  in  addition  to  the  requiMtes  enjoined  in  the  third  and 
fourth  sections  of  said  act,  if  a  book  or  books,  give  information  by  causing 
the  copy  of  the  record  which  by  said  act  he  is  required  to  publish,  to  be 
inserted  in  the  page  of  the  book  next  to  the  title." 

These  are  substantially  the  provisions  by  which  the  complainants'  right 
must  be  tested.  They  claim  under  a  renewal  of  the  terra,  but  this  neces- 
sarily involves  the  validity  of  the  right  under  the  first  as  well  as  the  second 
term.  In  the  language  of  the  statute,  the  "same  exclusive  right"  is 
continued  the  second  term  that  existed  the  first. 

It  will  be  observed,  that  a  right  accrues,  under  the  act  of  1790,  from  the 
time  a  copy  of  the  title  of  the  book  is  deposited  in  the  clerk's  office.  But 
the  act  of  1802  adds  another  requisite  to  the  accruing  of  the  right,  and  that 
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Ib,  that  the  record  made  by  the  clerk,  shall  be  published  in  the  page  next  to 
the  title  page  of  the  book.  And  it  is  argued  with  great  earnestness  and 
ability,  that  these  are  the  only  requisities  to  the  perfection  of  the  complain-  i 

ant's  title.  That  the  requisition  of  the  third  section,  to  give  public  notice  in 
the  newspapers,  and  that  contained  in  the  fourth,  to  deposit  a  copy  in  the 
department  of  state,  are  acts  subsequent  to  the  accruing  of  the  right,  and 
whether  they  are  performed  or  not,  cannot  materially  affect  the  title.  The 
case  is  compared  to  a  grant  with  conditions  subsequent,  which  can  never 
operate  as  a  forfeiture  of  the  title.  It  is  said,  also,  that  the  object  of  the 
publication  in  the  newspapers,  and  the  deposit  of  the  copy  in  the  depart- 
ment of  state  was  merely  to  give  notice  to  the  public  ;  and  that  such  acts, 
not  being  essential  to  the  title,  after  so  great  a  lapse  of  time,  may  well  be 
presumed.  That  if  neither  act  had  been  done,  the  right  of  the  party  having 
accrued,  before  either  was  required  to  be  done,  it  must  remain  unshaken. 

This  right,  as  has  been  shown,  does  not  exist  at  common  law — it  origin- 
ated, if  at  all,  under  the  acts  of  congress.  No  one  can  deny,  that  when  the 
legislature  are  about  to  vest  an  exclusive  right  in  an  author  or  an  inventor,  ^ 
*A  Ai  ^^^y  have  the  *power  to  prescribe  the  conditions  on  which  such  right 
^  shall  be  enjoyed  ;  and  that  no  one  can  avail  himself  of  such  right  who 
does  not  substantially  comply  with  the  requisitions  of  the  law.  This  prin- 
ciple is  familiar,  as  it  regards  patent-rights ;  and  it  is  the  same  in  relation 
to  the  copyright  of  a  book.  If  any  difference  shall  bn  made,  as  it  respects  a 
strict  conformity  to  the  law,  it  would  seem  to  be  more  reasonable,  to  make  ^ 

the  requirement  of  the  author,  rather  than  the  inventor.  The  papers  of  the 
latter  are  examined  in  the  department  of  state,  and  require  the  sanction  of 
the  attorney-general ;  but  the  author  takes  every  step  on  his  own  responsi- 
bility, unchecked  by  the  scrutiny  of  sanction  of  any  public  functionary. 

The  acts  required  to  be  done  by  an  author,  to  secure  his  right,  are  in 
the  order  in  which  they  must  naturally  trau.spirt*.  First,  the  title  of  the 
book  is  to  be  deposited  with  the  clerk,  and  the  record  he  makes  must  be 
inserted  in  the  first  or  second  page  ;  then  the  public  notice  in  the  newspapers 
is  to  be  given  ;  and  within  six  months  after  the  publication  of  the  book,  a 
copy  must  be  deposited  in  the  department  of  state.  A  right  undoubtedly 
accrues,  on  the  record  being  made  with  the  clerk,  and  the  printing  of  it  as 
required  ;  but  what  is  the  nature  of  that  right.  Is  it  perfect?  If  so,  the 
other  two  requisities  are  wholly  useless.  How  can  the  author  be  compelled 
either  to  give  notice  in  the  newspaper,  or  deposit  a  copy  in  the  state  depart- 
ment ?  The  statute  affixes  no  penalty  for  a  failure  to  perform  either  of  these 
acts  ;  and  it  provides  no  means,  by  which  it  may  be  enforced. 

But  we  are  told,  they  are  unimportant  acts.  If  they  are,  indeed,  wholly 
unimportant,  congress  acted  unwisely  in  requiring  them  to  be  done.  But 
whether  they  are  important  or  not,  is  not  for  the  court  to  determine,  bnt  the 
legislature  ;  and  in  what  light  they  were  considered  by  the  legislature,  we 
can  learn  only  by  their  official  acts  Judging  then  of  these  acts,  by  this  rule, 
we  are  not  at  liberty  to  say  they  are  unimportant,  and  may  be  dispensed 
with.  They  are  acts  which  the  law  requires  to  be  done,  and  may  this  court 
dispense  with  their  performance? 

But  the  inquiry  is  made,  shall  the  non-performance  of  these  subsequent 
♦flflfil  ^^"^*^'**"^  operate  as  a  forfeiture  of  the  right?    *The  answer  is, 
1    that  this  is  not  a  technical  grant  on  precedent  and  subsequent  condi- 
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tions.     All  the  conditions  aro  important ;  the  law  reqnires  them  to  be  per- 
formed ;  and,  consequently,  their  performance  is  essential  to  a  perfect  title. 
On  the  performance  of  a  part  of  them,  the  right  vests ;   and  this  was 
essential  to  its  protection  under  the  statute ;  but  other  acts  are  to  be  done, 
unless  congress  have  legislated  in  vain,  to  render  the  right  perfect.     The 
notice  could  not  be  published,  until  after  the  entry  with  the  clerk,  nor  could 
the  book  be  deposited  with  the  secretary  of  state,  until  it  was  published. 
But  these  are  acts  not  less  important  than  those  which  are  required  to  be 
done  previously.     They  form  a  part  of  the  title,  and  until  they  are  peir~ 
formed,  the  title  is  not  perfect.     The  deposit  of  the  book  in  the  departmei^t: 
of  state,  may  be  important  to  identify  it,  at  any  future  period,  should  tl:^ 
copyright  be  contested,  or  an  unfounded  claim  of  authorship  asserted. 

But  if  doubts  could  be  entertained,  whether  the  notice  and  deposit 
the  book  in  the  state  department,  were  essential  to  the  title,  under  the  a 
of  1790;  on  which  act  my  opinion  is  principally  founded;  though  I  co 
sider  it  in  connection  with  the  other  act ;  there  is,  in  the  opinion  of  th 
of  the  judges,  no  ground  for  doubt,  under  the  act  of  1802.     The  latter  a<3£ 
declares  that  every  author,  &c.,  before  he  shall  be  entitled  to  the  benefit  oF 
the  former  act,  shall,  'Mn  addition  to  the  requisitions  enjoined  in  the  third 
and  fourth  sections  of  3aid  act,  if  a  book,  publish,*'  dsc.     Is  not  this  a  clear 
exposition  of  the  first  act  ?     Can  an  author  claim  the  benefit  of  the  act  of 
1790,  without  performing  "the  requisites  enjoined  in  the  third  and  fourth 
sections  of  it."     If  there  be  any  meaning  in  language,  the  act  of   1802,  the 
three  judges  think,  requires  these  requisites  to  be  performed  ''  in  addition  " 
to  the  one  required  by  that  act,  before  an  author,  dsc,  "  shall  be  entitled 
to  the  benefit  of  the  first  act." 

The  rule  by  which  conditions  precedent  and  subsequent  are  construed, 
in  a  grant,  can  have  no  application  to  the  case  under  consideration  ;  as  every 
requisite,  in  both  acts,  is  essential  to  the  title.  A  renewal  of  the  term  of 
fourteen  years  can  only  be  obtained  *by  having  the  title-page  r^^-^ 
recorded  with  the  clerk,  and  the  record  published  on  the  page  next  *■ 
to  that  of  the  title,  and  public  notice  given  within  six  months  before  the 
expiration  of  the  first  term. 

In  opposition  to  the  construction  of  the  above  statutes,  as  now  given, 
the  counsel  for  the  complainants  referred  to  several  decisions  in  England, 
on  the  construction  of  the  statute  of  8  Anne,  and  other  statutes.  In  the 
case  of  Beckford  v.  Iloody  7  T.  R.  620,  the  court  of  king's  bench  decided, 
''that  an  author,  whose  work  is  pirated,  before  the  expiration  of  twenty- 
eight  years  from  the  first  publication  of  it,  may  maintain  an  action  on  the 
case  for  damages,  against  the  offending  party,  although  the  work  was  not 
entered  at  Stationers'  Hall."  But  this  entry  was  necessary  only  to  subject 
the  offender  to  certain  penalties,  provided  in  the  statute  of  8  Anne.  The 
suit  brought  was  not  for  the  penalties,  and  consequently,  the  entry  of  the 
work  at  Stationers'  Hall,  was  not  made  a  question  in  the  case.  In  the  case 
of  BlcLchcdl  V.  HarpeTy  2  Atk.  95,  Lord  Habdwicke  is  reported  to  have 
said,  upon  the  act  of  8  Ann.,  c.  19,  "  the  clause  of  registering  with  the  Sta- 
tioners' Company,  is  relative  to  the  penalty,  and  the  property  cannot  vest 
without  such  entry  ;"  for  the  words  are,  ''  that  nothing  in  this  act  shall  be 
construed  to  subject  any  bookseller,  Ac,  to  the  forfeitures,  Ac,  by  reason 
of  printing  any  book,  Ac,  unless  the  title  to  the  copy  of  such  book,  here- 
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after  published,  shall,  before  such  publication,  be  entered  in  the  register 
book  of  the  Company  of  Stationers."  The  very  language  quoted  by  his 
lordship  shows,  that  the  entry  was  not  necessary  to  an  investiture  of  the 
title,  but  to  the  recovery  of  the  penalties  provided  in  the  act  against  those 
who  pirated  the  work.  His  lordship  decided,  in  the  same  case,  that  "  under 
an  act  of  parliament,  providing  that  a  certain  inventor  shall  have  the  solo 
right  and  liberty  of  printing  and  reprinting  certain  prints,  for  the  term  of 
fourteen  years,  and  to  commence  from  the  day  of  first  publishing  thereof, 
which  shall  be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate, 
and  printed  on  every  such  print  or  prints,"  the  property  in  the  prints  vests 
absolutely  in  the  engraver,  though  the  day  of  publication  is  not  mentioned. 
^  ^  *The  authority  of  this  case  is  seriously  questioned  in  the  case  of 
J  Newton  v.  Cowie^  4  Bing.  241.  And  it  would  seem,  from  the  decis- 
ion of  Lord  Habdwicke,  that  he  had  doubts  of  the  correctness  of  the 
decision,  as  he  decreed  an  injunction,  without  bygone  profits.  And  Lord 
Alvanley,  in  the  case  of  HarrUon  v.  Hogg^  cited  in  4  Bing.  242,  said  "  that 
he  was  glad  he  was  relieved  from  deciding  on  the  same  act,  as  he  was 
inclined  to  differ  from  Lord  Hardwicke." 

By  a  reference  to  the  English  authorities,  in  the  construction  of  statutes, 
somewhat  analogous  to  those  under  which  the  complainants  set  up  their 
right,  it  will  be  found,  that  the  decisions  often  conflict  with  each  other ; 
but  it  is  believed,  that  no  settled  construction  has  been  given  to  any  British 
statute,  in  all  respects  similar  to  those  under  consideration,  which  is  at  vari- 
ance with  the  one  now  given.  If,  however,  such  an  instance  could  be  found, 
it  would  not  lessen  the  confidence  wc  feel  in  the  correctness  of  the  view 
which  we  have  taken. 

The  act  of  congress  under  which  Mr.  Wheaton,  one  of  the  complainantSy 
in  his  capacity  of  reporter,  was  required  to  deliver  eighty  copies  of  each 
volume  of  his  reports  to  the  department  of  state,  and  which  were,  probably, 
faithfully  delivered,  does  not  exonerate  him  from  the  deposit  of  a  copy 
under  the  act  of  1790.  The  eighty  volumes  were  delivered  for  a  different 
purpose  ;  and  cannot  excuse  the  deposit  of  the  one  volume  as  specially 
required. 

The  construction  of  the  acts  of  congress  being  settled,  in  the  further 
investigation  of  the  case,  it  would  become  necessary  to  look  into  the  evi- 
dence and  ascertain  whether  the  complainants  have  not  shown  a  substantial 
compliance  with  every  legal  requisite.  But  on  reading  the  evidence,  we 
entertain  doubts,  which  induce  us  to  remand  the  cause  to  the  circuit  court, 
where  the  facts  can  be  ascertained  by  a  jury.  And  the  case  is  accordingly 
remanded  to  the  circuit  court,  with  directions  to  that  court  to  order  an  issue 
of  facts  to  be  examined  and  tried  by  a  jury,  at  the  bar  of  said  court,  upon 
this  point,  viz.,  whether  the  said  Wheaton,  as  author,  or  any  other  person, 
as  proprietor,  had  complied  with  the  requisites  prescribed  by  the  third  and 
fourth  sections  of  the  said  act  of  congress,  passed  the  31st  day  of  May  1790, 
in  regard  to  the  volumes  of  Wheaton's  reports  in  the  said  bill  mentioned,  or 
*ftftftl  '"  *regard  to  one  or  more  of  them  in  the  following  particulars,  viz., 
J  whether  the  said  Wheaton,  or  proprietor,  did,  within  two  months 
from  the  date  of  the  recording  thereof  in  the  clerk's  office  of  the  district 
court,  cause  a  copy  of  the  said  record  to  be  published  in  one  or  more  of  the 
newspapers  printed  in  the  resident  states,  for  the  space  of  four  weeks  ;  and 
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whether  the  said  Wheaton,  or  proprietor,  after  the  puhlishing  thereof,  did 
deliver  or  cause  to  be  delivered  to  the  secretary  of  state  of  the  United 
States,  a  copy  of  the  same,  to  be  preserved  in  his  office,  according  to  the 
provisions  of  the  said  third  and  fourth  sections  of  the  said  act.  And  if 
the  said  requisites  have  not  been  complied  with  in  regard  to  all  the  said 
volumes,  then  the  jury  to  find  in  particular  in  regard  to  what  volumes  they 
or  either  of  them  have  been  so  complied  with. 

It  may  be  proper  to  remark,  that  the  court  are  unanimously  of  opinion^ 
that  no  reporter  has  or  can  have  any  copyright  in  the  written  opinions  deliv— 
ered  by  this  court ;  and  that  the  judges  thereof  cannot  confer  on  any  reportev 
any  such  right. 

Thompson,  Justice.  (Dissenting,) — ^It  is  matter  of  regret  with  me,  a 
any  time  to  dissent  from  an  opinion  pronounced  by  a  majority  of  this  court;., 
and  where  my  mind  is  left  balancing,  after  a  full  examination  of  the  cas^^ 
my  habitual  respect  for  the  opinion  of  my  brethren  may  justify  a  snrrendes 
of  my  own.  But  where  no  such  apology  is  left  to  me  to  rest  upon,  i  c 
becomes  a  duty  to  adhere  to  my  own  opinion  ;  and  I  shall  proceed  to  assigrm 
the  reasons  which  have  led  me  to  a  conclusion  different  from  that  at  whicb 
a  majority  of  the  court  has  arrived. 

It  is  unnecessary  for  me  to  state  anything  more  with  respect  to  the  bill 
and  answer,  than  barely  to  observe,  that  the  complainants  in  the  court  below 
rest  their  claim,  both  upon  the  statutory  and  the  common-law  right.  The 
bill  charges,  that  all  the  provisions  of  the  acts  of  congress  have  been  com- 
plied with  ;  that  everything  has  been  done  which  was  required  by  those  acts, 
in  order  to  entitle  them  to  the  benefit  thereof  ;  and  that  if  it  were  otherwise, 
the  orator,  Henry  Wheaton,  has,  as  the  author  of  said  reports,  the  prop- 
erty in  the  copy  of  the  same,  and  the  sole  right  to  enjoy  and  ilispose  of  the 
same. 

'*'It  would  be  improper,  in  the  present  stage  of  this  cause,  to  exam-  r^,^^^ 
ine  the  evidence  which  was  before  the  court  below,  touching  certain  ^ 
questions  of  fact  which  it  is  alleged  are  required  by  the  acts  of  congress  in 
order  to  entitle  the  complainants  to  the  benefit  of  those  acts,  have  been 
complied  with.  An  issue  has  been  directed  to  inquire  into  those  matters. 
Nor  is  it  deemed  necessary  to  examine  whether  the  publication  of  the  Con- 
densed reports  by  the  defendants,  is  a  violation  of  the  complainants'  copy- 
right, if  they  haye  complied  with  all  the  requisites  of  the  acts  of  congress. 
This  would  seem  necessarily  implied,  by  the  ordering  of  the  issue  ;  for  such 
inquiries  would  be  useless,  if  the  right  secured  under  those  acts  has  not  been 
violated.  I  shall,  therefore,  confine  myself  to  an  examination  of  the  com- 
mon-law right,  and  the  effect  and  operation  of  the  acts  of  congress  upon 
such  right. 

I  think,  I  may  assume  as  a  proposition  not  to  be  questioned,  that  in  Eng- 
land, prior  to  the  statute  of  Anne,  the  right  of  an  author  to  the  benefit  and 
profit  of  his  work,  is  recognised  by  the  common  law.  No  case  has  been 
cited  on  the  argument,  and  none  has  fallen  under  my  observation,  at  all 
throwing  in  doubt  this  general  proposition.  Whenever  the  question  has 
been  there  agitated,  it  has  been  in  connection  with  the  operation  of  the  stat- 
ute upon  this  right.  The  case  of  Millar  v.  Taylor^  4  Burr.  2303,  decided 
in  the  year  1769,  was  the  first  determination  in  the  court  of  king's  bench 
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upon  the  oommon-law  right  of  literary  property.    In  that  case,  the  broad 
question  is  stated  and  examined,  whether  the  copy  of  a  book  or  literary  com- 
position belongs  to  the  author  by  the  common  law  ;  and  three  of  the  judges, 
including  Lord  Mansfibld,  decided  in  the  affirmative.     Mr.  Justice  Yates 
dissented.    But  I  am  not  aware,  that  upon  this  abstract  question,  a  contrary 
decision  has  ever  been  made  in  England.     This  would  seem  t  >  be  sufficient 
to  put  at  rest  that  general  question,  and  render  it  unnecessary  to  go  into  a 
very  particular  examination  of  the  reasons  and  grounds  upon  which  the 
decision  was  founded.     The  elaborate  examination  bestowed  upon  the  ques- 
tion by  the  judges  in  that  case,  has  brought  into  view,  on  both  sides  of  the 
question,  the  main  arguments  of  which  the  point  is  susceptible.     The  great 
»A^nl   P^'^^^'P^®  ^^  which  the  author's  right  rests,  is,  that  it  is  the  *fruit  or 
'  J  production  of  his  own  labor,  and  which  may,  by  the  labor  of  the 
faculties  of  the  mind,  establish  a  right  of  property,  as  well  as  by  the  facul- 
ties of  the  body  ;  and  it  difficult  to  perceive  any  well-founded  objection  to 
such  a  claim  of  right.    It  is  founded  upon  the  soundest  principles  of  justice, 
equity  and  public  policy.     Blackstone,  in  his  Commentaries,  2d  vol.  405,  has 
succinctly  stated  the  principle,  that  when  a  man,  by  the  exertion  of  his 
rational  powers,  has  produced  an  original  work,  he  seems  to  have  clearly  a 
right  to  dispose  of  that  identical  work  as  he  pleases  ;  and  any  attempt  to 
vary  the  disposition  he  has  made  of  it,  appears  to  be  an  invasioa  of  that 
right.     That  the  identity  of  a  literary  composition  consists  entirely  in  the 
sentiment  and  the  language.     The  same  conception,  clothed  in  the  same 
words,  must  necessarily  be  the  same  composition  ;  and  whatever  method  be 
taken  to  exhibit  that  composition  to  the  ear  or  to  the  eye  of  another,  by 
recital,  by  writing,  or  by  printing,  in  any  number  of  copies,  or  at  any  period 
of  time,  it  is  always  the  identical  work  of  the  author  which  is  so  exhibited  ; 
and  no  other*man,  it  has  been  thought,  can  have  a  right  to  exhibit  it,  espe- 
cially for  profit,  without  the  author's  consent.     The  origin  of  this  right  is 
not  probably  to  be  satisfactorily  ascertained,  and  indeed,  if  it  could,  it  might 
be  considered  an  objection  to  its  existence  as  a  common-law  right ;  but  from 
the  time  of  the  invention  of  printing,  in  the  cjirly  part  of  the  fifteenth  cent- 
ury, such  a  right  seems  to  have  been  recognised.    The  historical  account  of 
the  recognition  of  the  right,  is  to  be  collected  from  the  discussions  in  Millar 
V.  Taylor,     The  Stationers'  Company  was  incorporated  in  the  year  1666, 
and  from  that  time  to  the  vear  1640,  the  crown  exercised  an  unlimited 
authority  over  the  press,  which  was  enforced  by  the  summary  process  of 
search,  confiscation  and  imprisonment,  given  to  the  Stationers'  Company, 
and  executed  by  the  then  supreme  jurisdiction  of  the  star  chamber.'    In  the 
year  1640,  the  star  chamber  was  abolished ;  and  the  existence  of  copyrights, 
before  that  period,  upon  principles  of  usage,  can  only  be  looked  for  in  the 
Stationers'  Company,  or  the  star  chamber,  or  acts  of  state  ;  and  the  evidence 
on  this  point,  says  Mr.  Justice  Willes,  is  liable  to  little  suspicion.     It  was 
indifferent  to  the  views  of  government,  whether  the  property  of  an  innocent 
book  licensed,  was  open  or  private  property. 
*A7n         *^^  ^'^  certainly  against  the  power  of  the  crown  to  allow  it  as 

-*  private  property,  without  being  protected  by  any  royal  privilege.     It 

^— «— »— ^— ^-i— — ^— ^-— ^— ^— ^^^-^^ ^— ^^^^— —  - 1. .  ^^»^.^^— ^-^^— ^^■— ^^^^— ^^ 

*  A  Knight  of  the  coanty  of  Northurnber-  booke,  called  "Murtin  Marprelate"  to  be 
land  was  fined  in  a  great  suniro,  in  the  stan*  printed  in  \  is  house ;  32  Eliz.  Star  Chamber 
ishamber,  because   hee  permitted  a  seditious     Cases  29. 
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coald  be  done  only  on  principles  of  private  justioe,  moral  fitness  and  pablio 
convenience,  which^  when  applied  to  a  new  subject,  make  common  law, 
without  a  precedent ;  much  more,  when  received  and  approved  by  usage. 
And  in  this  case  of  MiUar  v.  Taylor^  it  was  found  by  the  special  verdict, 
'^  that  before  the  reign  of  her  late  majesty,  Queen  Anne,  it  was  usual  to  pur-  1 

chase  from  authors  the  perpetual  copyright  of  their  books,  and  to  assign  ^ 

the  same,  from  hand  to  hand,  for  valuable  consideration  and  to  make  the 
same  the  subject  of  family  settlements,  for  the  provision  of   wives  andL 
children."     This  usage  is  evidence  of  the  common  law,  and  shows  that  tl\e 
copyright  was  considered  and  treated  as  property,  transferrible  from  part;^ 
to  party  ;  and  property,  too,  of  a  permanent  nature,  suitable  for  family  se-^^ 
tleraent  and  provisions. 

Common  law,  says  Lord  Coke  (1  Inst.  1-2),  is  sometimes  called  rigt^-^^ 
common  right,  common  justice.     And  Lord  Mansfield  says,  the  comnK^;!;^ 
law  is  drawn  from  the  principles  of  right  and  wrong,  the  fitness  of  thin^^^ 
convenience  and  policy.     And  it  is  upon  these  principles,  that  the  copyriglii^ 
of  authors  is  protected.     After  the  year  1640,  when  the  press  became  8ul>^ 
ject  to  license,  the  various  ordinances  and  acts  of  parliament  referred  to  ii^ 
Millar  v.  TayloVy  and  collected  in  Maugham's  treatise  on  the  Law  of  Lite^ 
rary  Property,  p.  13-10,  necessarily  imply,  and  presuppose,  the  existence  of 
a  common-law  right  in  the  author. 

The  common  law,  says  an  eminent  jurist,  2  Kent's  Com.  471,  includes 
those  principles,  usages  and  rules  of  action,  applicable  to  the  government 
and  security  of  person  and  property  which  do  not  rest  for  their  authority 
upon  any  express  and  positive  declaration  of  the  will  of  the  legislature.  A 
great  proportion  of  the  rules  and  maxims  which  constitute  the  immense 
code  of  the  common  law,  grew  into  use  by  gradual  adoption,  and  received, 
from  time  to  time,  the  sanction  of  the  courts  of  justice,  without  any  legisla- 
tive act  or  interference.  It  was  the  application  of  the  dictates  of  natural 
justice,  and  of  cultivated  reason,  to  particular  cases.  In  the  just  language 
of  Sir  MArniEW  Hale,  the  common  law  of  England  is  not  the  product  of 
the  wisdom  of  some  one  man,  or  society  of  men,  in  any  *one  age,  but  r^^^. 
of  the  wisdom,  counsel,  experience  and  observation  of  many  ages  of  L 
wise  and  observing  men.  And,  in  accordance  with  these  sound  principles, 
and  as  applicable  to  the  subject  of  copyright,  are  the  remarks  of  Mr.  Chris- 
tian, in  his  notes  to  Blackstone's  Commentaries  (2  Bl.  Com.  406,  and  note). 
Nothing,  says  he,  is  more  erroneous,  than  the  practice  of  referring  the  origin 
of  moral  rights,  and  the  system  of  natural  equity,  to  the  savage  state,  which 
is  supposed  to  have  preceded  civilized  establishments,  in  which  literary  com- 
position, and,  of  consequence,  the  right  to  it,  could  have  no  existence.  But 
the  true  mode  of  ascertaining  a  moral  right,  is  to  inquire  whether  it  is  such 
as  the  reason,  the  cultivated  reason  of  mankind,  must  necessarily  assent  to. 
No  proposition  seems  more  conformable  to  that  criterion,  than  that  every 
one  should  enjoy  the  reward  of  his  labor,  the  harvest  where  he  has  sown,  or 
the  fruit  of  the  tree  which  he  has  planted.  Whether  literary  property  is 
9ui  generUy  or  under  whatever  denomination  of  rights  it  may  be  classed,  it 
seems  founded  upon  the  same  principle  of  general  utility  to  society,  which 
18  the  basis  of  all  other  moral  rights  and  obligations.  Thus  considered,  an 
author's  copyright  ought  to  be  esteemed  an  invaluable  right,  established  in 
sound  reason  and  abstract  morality. 
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It  18  UDDeoessary,  for  the  purpose  of  showing  my  views  upon  this  branch 
of  the  case,  to  add  anything  more.  In  my  judgment,  every  principle  of 
justice,  equity,  morality,  fitness  and  sound  policy  concurs  in  protecting  the 
literary  labors  of  men,  to  the  same  extent  that  property  acquired  by  manual 
labor  is  protected.  The  objections  to  the  admission  of  the  common-law  right 
of  authors,  are  generally  admitted  to  be  summed  up,  in  all  their  force  and 
strength,  by  Mr.  Justice  Yates,  in  the  case  of  Miliar  v.  Taylor.  These 
objections  may  be  classed  under  two  heads  :  the  one  founded  upon  the 
nature  of  the  property  or  subject-matter  of  the  right  claimed;  and  the  other, 
on  the  presumed  abandonment  of  the  right  by  the  author's  publication. 

The  first  appears  to  me  to  be  too  subtle  and  metaphysical  to  command 
the  assent  of  any  one,  or  to  be  adopted  as  the  ground  of  deciding  the  ques- 
tion. It  seems  to  be  supposed,  that  the  right  claimed  is  to  the  ideas  con- 
tained in  the  book.  The  claim,  says  Mr.  Justice  Yates,  is  to  the  style  and 
ideas  of  the  author's  composition  ;  and  it  is  a  well-established  maxim,  that 
^  ,  ^nothing  can  be  an  object  of  property,  which  has  not  a  corporal  sub- 
J  stance.  The  property  claimed  is  all  ideal  ;  a  set  of  ideas  which  have 
no  bounds  or  marks  whatever — nothing  that  is  capable  of  a  visible  posses- 
sion— nothing  that  can  sustain  any  one  of  the  qualities  or  incidents  of  prop- 
erty. Their  whole  existence  is  in  the  mind  alone.  Incapable  of  any  other 
modes  of  acquisition  and  enjoyment  than  by  mental  possession  or  apprehen- 
sion ;  safe  and  invulnerable  from  their  own  immateriality,  no  trespass  can 
reach  them,  no  tort  affect  them  ;  no  fraud  or  violence  diminish  or  damage 
them.  Yet  these  are  the  phantoms  which  the  author  would  grasp  and  con- 
fine to  himself  ;  and  these  are  what  the  defendant  is  charged  with  having 
robbed  the  plaintiff  of.  He  asks,  can  sentiments  themselves  (apart  from  the 
paper  on  which  they  are  contained)  be  taken  in  execution  for  a  debt ;  or  if 
the  author  commits  treason  or  felony,  or  is  outlawed,  can  the  ideas  be  for- 
feited ?  Can  sentiments  be  seized  ;  or,  by  any  act  whatever,  be  vested  in 
the  crown?  If  they  cannot  be  seized,  the  sole  right  of  publishing  them 
cannot  be  confined  to  the  author.  How  strange  and  singular,  says  he,  must 
this  extraordinary  kind  of  property  be,  which  cannot  be  visibly  possessed, 
forfeited  or  seized,  nor  is  susceptible  of  any  external  injury,  nor;  conse- 
quently, of  any  specific  or  possible  remedy.  These,  and  many  other  similar 
declarations  are  made  by  Mr.  Justice  Yates,  to  illustrate  his  view  of  the 
nature  of  a  copyright.  And  he  seems  to  treat  the  question,  as  if  the  claim 
was  to  a  mere  idea,  not  embodied  or  exhibited  in  any  tangible  form  or  shape. 
No  such  pretension  has  ever  been  set  up,  that  I  am  aware  of,  by  any  advo- 
cate of  the  right  to  literary  property.  And  this  view  of  it  would  hardly 
deserve  a  serious  notice^  had  it  not  been  taken  by  a  distinguished  judge. 
Lord  Mansfield,  in  the  case  of  Millar  v.  Taylor^  in  defining  the  nature  of 
the  right  or  copyright,  says,  "  I  use  the  word  copy  in  the  technical  sense  in 
which  that  name  or  term  has  been  used  for  ages,  to  signify  an  incorporeal 
right  to  the  sole  printing  and  publishing  of  something  intellectual,  commu- 
nicated by  letters  ;"  and  this  is  the  sense  in  which  I  understand  the  term 
copyright  always  to  bo  used,  when  spoken  of  as  property. 

The  other  objection  urged  by  Mr.  Justice  Yates,  that  the  publication 

^       ..  by  the  author  is  an  abandonment  of  the  exclusive  *right,  rests  upon 

-*  more  plausible  grounds,  but  is  equally  destitute  of  solidity.     This 

would  seem,  according  to  his  view  of  the  case,  the  main  point  in  the  cause. 
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The  general  question,  he  says,  is,  whether,  after  a  voluntary  and  genercU 
publication  of  an  author's  work  by  himself,  or  by  his  authority,  the  author 
has  a  sole  and  perpetual  property  in  that  work,  so  as  to  give  him  a  right 
to  confine  every  subsequent  publication  to  himself,  or  his  assigns,  for  ever. 
And  he  lays  down  this  general  proposition  :     That  the  right  of  publica- 
tion must  for  ever  depend  on  the  claimant's  property  in  the  thing  to  be 
published.     Whilst  the  subject  of  publication  continues  his  own  exclusive 
property,  he  will  so  long  have  the  sole  and  perpetual  righth  to  publish  it. 
But  whenever  that  property  ceases,  or  by  any  act  or  event  becomes  common, 
the  right  of  publication  will  be  equally  common.     The  particular  terms  ii^ 
which  Mr.  Justice  Yatss  states  his  proposition,  are  worthy  of  notice.     H.^ 
puts  the  case  upon  its  being  a  general  publication,  the  meaning  of  whioXi 
undoubtedly  is,  that  the  publication  is  without  any  restriction,  expressed 
or  implied,  as  to  the  use  to  be  made  of  it  by  the  party  into  whose  hands    mt 
might  come,  by  purchase  or  otherwise.     Unless  such  was  his  meaning,  tb  ^ 
proposition,  I  presume,  no  one  will  contend,  can  be  maintained.     Suppose 
an  express  contract  made  with  a  party  who  shall  purchase  a  book,  that  be 
shall  not  republish  it ;  this  surely  would  be  binding  upon  him.     So,  if  the 
bookseller  should  give  a  like  notice  of  the  author's  claim,  and  a  purchase  of 
a  book  made,  without  any  express  stipulation  not  to  republish,  the  law 
would  imply  an  assent  to  the  condition.     And  any  circumstances  from  which 
such  an  undertaking  could  be  reasonably  inferred,  would  lead  to  the  same 
legal  consequences.     The  nature  of  the  property,  and  the  general  purposes 
for  which  it  is  published  and  sold,  show  the  use  which  is  to  be  made  of  it. 
The  usual  and  common  object  which  a  person  has  in  view  in  the  purchase 
of  a  book  is  for  the  instruction,  information  or  entertainment  to  be  derived 
from  it,  and  not  for  republication  of  the  work.     It  is  the  use  of  it  for  these 
purposes  which  is  implied  in   the  sale  and  purchase.     And  this  use  is  in 
subordination  to  the  antecedent  and  higher  right  of  the  author  ;  and  comes 
strictly  within  the  maxim,  sic  utere  *tuo  ut  alienum  non  Icedas.     But  ^^ 
the  case  is  not  left  to  rest  on  any  implied  notice  of  the  author's  claim,  »- 
and  the  conditions  on  which  he  makes  it  public.     This  is  contained  on  the 
title-page  of  the  very  book  purchased,  and  cannot  be  presumed  to  escape 
the  notice  of  the  purchaser.     It  is  there,  in  terms,  announced,  that  the 
author  claims  the  right  of  publication  ;  and  whoever  purchases,  therefore, 
does  it  with  notice  of  such  claim,  and  is  bound  to  use  it  in  subordination 
thereto.     Mr.  Justice  Yatbs  admits, that  every  man  is  entitled  to  the  fruits 
of  his  own  labor ;  but  that  he  can  be  entitled  to  it  only  subject  to  the  general 
rights  of  mankind,  and  the  general  rules  of  property  ;  and  that  there  must 
be  a  limitation  to  such  right,  otherwise  the  rights  of  others  are  infringed. 
The  force  of  such  limitation  upon  the  right,  is  not  readily  perceived.     If 
the  right  exist,  it  is  a  common-law  right,  growing  out  of  the  natural  jus- 
tice ot  the  case  ;  being  the  result  of  a  man's  own  labor.     He  thinks  the 
ft^^atnte  of  Anne  fixes  a  just  limitation.     But  suppose,  no  statute  had  been 
passed  on  the  subject ;  where  would  have  been  the  limitation  ?    The  right 
existing,  who  would  have  authority  to  say  where  it  should  end  ?    It  must 
necessarily  be  without  limitation,  and  it  is  no  infringement  of  the  rights  ot 
others.     They  enjoy  it  for  the  purpose  intended,  and  according  to  the  nature 
of  the  property.     The  purchaser  of  the  book  has  a  right  to  all  the  benefit 
resulting  from  the  information  or  amusement  he  can  derive  from  it.    And 
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if,  in  coDseqnence  thereof,  he  can  write  a  book  on  the  same  subject,  he  has 
a  right  80  to  do.  But  this  is  a  very  different  use  of  the  property,  from  the 
taking  and  publishing  of  the  very  language  and  sentiment  of  the  author  ; 
which  constitute  the  identity  of  his  work.  Mr.  Justice  Yatbs  puts  the 
effect  of  a  publication,  upon  the  ground  of  intent  in  the  author.  The  act 
of  publication,  says  he,  when  voluntarily  done  by  the  author,  is  virtually 
and  necessarily  a  gift  to  the  public.  And  he  must  be  deemed  to  have  so 
intended  it.  But  no  such  intention  can  surely  be  inferred,  when  the  con- 
trary intention  is  inscribed  upon  the  first  page  of  the  book,  which  cannot 
escape  notice. 

The  case  of  PercivcU  v.  PhippSy  2  Ves.  Ss  Beam.  19,  recognises  the 
implied  prohibition  against  publishing  the  work  of  another,  arising  from 
the  very  nature  of  the  property.  It  was  held,  in  that  case,  that  private  let- 
^  .  ters,  having  the  character  *of  literary  composition,  were  within  the 
'  J  spirit  of  the  act  protecting  literary  property,  and  that  by  sending  a 
letter,  the  writer  did  not  give  the  receiver  authority  to  publish  it ;  and  this 
is  the  doctrine  of  Lord  Habdwickb,  in  Pope  v.  Curl,  2  Atk.  342,  where 
it  is  said,  that  familiar  letters  may  form  a  literary  composition,  in  which  the 
author  retains  his  copyright,  and  does  not,  by  sending  them  to  the  per- 
son to  whom  they  are  addressed,  authorize  him,  or  a  third  person,  to  use 
them  for  the  purpose  of  profit,  by  publishing  them,  against  the  interest  and 
intention  of  the  author.  That  by  sending  the  letter,  though  he  parts  with 
the  property  of  the  paper,  he  does  not  part  with  the  property  of  copyright 
in  the  composition. 

But  how  stands  the  case,  with  respect  to  the  effect  of  publication  by  the 
author,  according  to  Mr.  Justice  Yates's  own  rule.  He  says,  '*  in  all  aban- 
donments of  such  kind  of  property,  two  circumstances  are  necessary,"  an 
actual  relinquishing  of  the  possession,  and  an  intention  to  relinquish  it. 
That  the  author's  name  being  inserted  in  the  title-page  is  no  reason  against 
the  abandonment ;  for  many  of  our  best  and  noblest  authors  have  published 
their  works  from  more  generous  views  than  pecuniary  profit.  Some  have 
written  for  fame,  and  the  benefit  of  mankind.  That  the  omission  of  the 
author's  name  can  make  no  difference  ;  for,  if  the  property  be  absolutely  his, 
he  has  no  occasion  to  add  his  name  to  the  title  page.  He  cannot  escape,  it 
seems,  from  calling  the  copyright  property^  although  a  mere  idea ;  and 
resorts  again  to  his  favorite  theory,  that  it  has  no  indicia,  no  distinguishing 
marks,  to  denote  his  proprietary  interest  therein  ;  and  hard,  says  he,  would 
be  the  law,  that  should  adjudge  a  man  guilty  of  a  crime,  when  he  had  no 
possibility  of  knowing  that  he  was  doing  the  least  wrong  to  any  individual. 
That  he  could  not  know  who  was  the  proprietor  of  these  intellectual  ideas, 
they  not  having  any  ear-marks  upon  them,  or  tokens  of  a  particular 
proprietor. 

If,  as  Mr.  Justice  Yates  admits,  it  is  a  question  of  intention  whether  the 
author  meant  to  abandon  his  work  to  the  public,  and  relinquish  all  private  or 
individual  claims  to  it,  no  possible  doubt  can  exist  as  to  the  conclusion  in  the 
present  case.  Would  a  jury  hesitate  a  moment  upon  the  question,  under 
the  cvidK'nce  before  the  court  ?  The  right  set  up  and  stamped  upon  the  title- 
*«*•*' 1  P^S^  ^^  ^^®  book,  shuts  the  door  against  any  *inference,  that  the  pub- 
*  * '  lication  was  intended  to  be  a  gift  to  the  public.  Mr.  Justice  Yates 
admits,  that  so  long  as  a  literary  composition  is  in  manuscript,  and  remains 
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under  the  sole  domiDion  of  the  author,  it  is  his  exclusive  property.  It  would 
seem,  therefore,  that  the  eo^a,  when  once  reduced  to  writing,  is  susceptible 
of  identity,  and  becomes  the  subject  of  property.  But  property,  without 
the  right  to  use  it,  is  empty  sound,  says  Mr.  Justice  Aston,  in  MiUar  v. 
Taylor.  And,  indeed,  it  would  seem  a  mere  mockery  for  the  law  to  recognise 
anything  as  property,  which  the  owner  could  not  use  safely  and  securely  for 
the  purposes  for  which  it  was  intended,  unless  interdicted  by  the  principles 
of  morality  or  public  policy. 

It  is  not  necessary  that  I  should  go  into  any  particular  examination  of 
the  construction  of  the  statute  of  Anne,  or  to  what  extent  it  may  effect  the 
common-law  right  of  authors  in  England  ;  because,  as  I  shall  hereafter  show, 
that  statute  was  never  considered  in  force  in  Pennsylvania.  The  mere  com- 
mon-law right,  uninfluenced  by  that  statute,  is  alone  drawn  in  question  under 
this  branch  of  the  case.  And  the  decision  in  the  case  of  Millar  v.  Taylor y 
would  seem  to  put  that  question  at  rest  in  England,  at  that  day.  Mr.  Justice 
Yatss,  in  aid  of  his  opinion,  relied  much  upon  that  statute ;  arguing  that, 
from  the  title,  which  is  an  "  act  for  the  encouragement  of  learning,  by  vesting 
the  copies  of  printed  books  in  the  authors  or  purchasers  of  such  copies,  dur- 
ing the  times  therein  mentioned  ;"  and  from  the  provision  in  the  act,  that 
the  sole  right  should  be  vested,  Jkc.  for  twenty-one  years,  and  uo  longer;  the 
right  was  created,  and  limited  by  the  act,  and  did  not  rest  upon  the 
common  law.  The  other  three  judges,  however,  maintained,  that  an  author's 
right  was  not  derived  from  the  statute,  but  that  he  had  an  original  perpetual 
common -law  right  and  property  in  his  work,  and  that  the  statute  was  only 
cumulative,  and  giving  additional  remedies  for  a  violation  of  the  right. 
That  the  preamble  in  the  act  proceeds  upon  the  ground  of  a  right  of  prop- 
erty in  the  author  having  been  violated  ;  and  that  the  act  was  intended  as 
a  confirmation  of  such  right.  And  that,  from  the  remedy  enacted  against 
the  violation  of  the  right  being  only  temporary,  it  might  be  argued,  that  it 
afforded  an  implication,  that  there  existed  no  right  but  what  was  '''se-  r^^Hg 
cured  by  the  act.  To  guard  against  which,  there  is  an  express  saving  *- 
in  the  ninth  section  of  the  art.  "Provided,  that  nothing  in  this  act  con- 
tained, shall  extend,  or  be  construed  to  extend,  either  to  prejudice  or  confirm 
any  right,  that  the  said  universities  or  any  of  them,  or  any  person  or  per^ 
sons,  have  or  claim  to  have  to  the  printing  or  reprinting,  any  book  or  copy 
already  printed  or  hereafter  to  be  printed."  That  the  words  any  right, 
manifestly  meant  any  other  right,  than  the  term  secured  by  the  act.  It  may 
be  observed  here,  that  whatever  may  be  the  just  weight  to  be  given  to  the 
term  "vested,"  and  the  words  "no  'ouger,"  as  used  in  the  statute  of  Anne, 
and  BO  much  relied  on  by  Mr.  Justice  Yates,  have  no  application  to  our  acts 
of  congress  ;  no  such  term  or  provision  being  used. 

A  writ  of  error  was  brought  in  this  case  of  MiUar  v.  Taylor ^  but  after- 
wards abandoned,  and  the  law  was  considered  settled,  until  called  in  ques- 
tion in  Donaldson  v.  Becketty  4  Burr.  2408,  which  came  before  the  house  of 
lords,  in  the  year  1774,  upon  an  appeal  from  a  decree  of  the  court  of  chan- 
cery, founded  upon  the  judgment  in  Millar  v.  Taylor,  Upon  this  appeal, 
certain  questions  were  propounded  to  the  twelve  judges.  Lord  Mansfield, 
however,  gave  no  opinion,  it  being  very  unusual,  as  the  reporter  states,  from 
reasons  of  delicacy,  for  a  peer  to  support  his  own  judgment  upon  appeal  to 
the  house  of  lords.    This  statement  neQessarily  implies,  however,  that  h^ 
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had  not  ohsnged  his  opinion.  There  were^  therefore^  eleven  judges  who 
voted  upon  the  questions.  One  of  the  questions  propounded  was  :  whether, 
at  common  law,  an  author  of  any  book  or  literary  composition^  had  the  sole 
right  of  first  printing  and  publishing  the  same  for  sale,  and  might  bring  an 
action  against  any  person  who  printed,  published  and  sold  the  same,  without 
bis  consent  ?  Upon  this  question,  ten  voted  in  the  affirmative,  and  one  in  the 
negative.  Another  question  was  :  if  the  author  had  such  right  originally, 
did  the  law  take  it  away  upon  his  printing  and  publishing  such  book  or 
literary  composition,  and  might  any  person,  afterwards,  reprint  and  sell,  for 
his  own  benefit,  such  book  or  literary  composition,  against  the  will  of  the 
author  ?  Upon  this  question,  seven  were  in  the  negative,  and  four  in  the 
*A70l  Ai^i'iQA^^ve.  *The  vote  upon  these  two  questions  settled  the  point, 
-'  that,  by  the  common  law,  the  author  of  any  literary  composition,  and 
his  assigns,  had  the  sole  right  of  printing  and  publishing  the  same  in  per- 
petuity. 

Another  question  propounded  was  :  if  an  action  would  have  lain,  at 
common  law,  is  it  taken  away  by  the  statute  of  Anne  ?  and  is  an  author,  by 
the  said  statute,  precluded  from  every  remedy,  except  on  the  foundation  of 
the  statute,  and  on  the  terms  and  conditions  prescribed  thereby  ?  Upon  this 
question,  six  voted  in  the  affirmative,  and  five  in  the  negative  ;  and  it  will 
be  perceived,  that  if  Lord  Mansfield  had  voted  on  this  question,  and  in 
conformity  with  his  opinion  in  Millar  v.  Taylor^  the  judges  would  have 
been  equally  divided. 

That  the  law  in  England  has  not  been  considered  as  settled,  in  conform- 
ity with  the  vote  on  this  last  question,  is  very  certain.  For  it  is  the  constant 
practice,  in  chancery,  to  grant  injunctions  to  restrain  printers  from  publish- 
ing the  works  of  others,  which  practice  can  only  be  sustained,  on  the  ground 
that  the  penalties  given  by  the  statute,  are  not  the  only  remedy  that  can  be 
resorted  to.  In  Millar  v.  Taylor^  Lord  Mansfield  says,  the  whole  juris- 
diction exercised  by  the  court  of  chancery,  since  1710,  the  date  of  the  statute 
of  Anne,  against  pirates  of  copies,  is  an  authority  that  authors  had  a  prop- 
erty antecedent,  to  which  the  act  gives  a  temporary  additional  security.  It 
can  stand  upon  no  other  foundation.  And  in  the  case  of  JBeckford  v.  Hood^ 
7  T.  R.  616,  it  was  decided,  that  an  author,  whose  work  is  pirated  before 
the  expiration  of  the  time  limited  in  the  statute,  may  maintain  an  action  on 
the  case  for  damages,  against  the  offending  party.  Lord  Kenton  says,  the 
question  is,  whether  the  right  of  property  being  vested  in  authors  for 
certain  periods,  the  common -law  remedy  for  a  violation  of  it,  does  not  attach 
within  the  time  limited  by  the  act  of  parliament  ?  Within  those  periods, 
the  act  says,  that  the  author  shall  have  the  sole  right  and  liberty  of  printing, 
Jkc.  ThttTt,  the  statute  having  vested  that  right  in  the  author,  the  common 
9aw  gives  the  remedy  by  action,  in  the  case  for  violation  of  it ;  and  that  the 
meaning  of  the  act  in  creating  the  penalties,  was  to  give  an  accumulative 
remedy.  And  in  this  all  the  judges  concurred.  And  Mr.  Justice  Gbose 
♦ftftnl  *^^serves,  that  in  the  great  case  of  Millar  v.  Taylor ^  Mr.  Justice 
-I  Yates  gave  his  opinion  against  the  common-law  right  of  authors ; 
but  he  was  decidedly  of  opinion,  that  an  exclusive  right  of  property  was 
vested  by  the  statute,  for  the  time  limited  ;  and  he  says,  that  by  the  decision 
in  the  house  of  lords,  of  Donaldson  v.  Beckett^  the  common-law  right  of 
action  is  not  considered  as  taken  away  by  the  statute  of  Anne,  but  that  it 
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could  not  be  exercised  beyond  the  time  limited  by  that  statute :  and  it  is 
worthy  of  notice,  that  this  action  on  the  case,  for  damages,  was  sustained, 
although  the  work  was  not  entered  at  Stationers'  Hall,  nor  the  author's  name 
affixed  to  the  first  publication.  This,  Lord  Kektok  observes,  was  to  serve 
as  a  notice  and  warning  to  the  public,  that  none  might  ignorantly  incur  the 
penalties  and  forfeitures  given  against  such  as  pirate  the  works  of  others. 
But  calling  on  a  party  who  has  injured  the  civil  property  of  another,  for  a 
remedy  in  damages,  cannot  properly  fall  under  the  description  of  a  forfeiture 
or  penalty. 

From  this  view  of  the  law,  as  in  stands  in  England,  it  is  very  clear,  that, 
previous  to  the  statute  of  Anne,  the  perpetual  common-law  right  of  authors, 
was  undisputed.  That  after  that  statute,  in  the  case  of  MiUar  v.  Tat/lor,  it 
was  held,  that  this  common-law  right  remained  unaffected  by  the  statute, 
which  only  gave  a  cumulative  remedy.  That  the  subsequent  case  of 
Donaldson  v.  Beckett  limited  the  right  to  the  times  mentioned  in  the  statute. 
But  that  for  all  violations  of  the  right,  during  that  time,  all  the  common- 
law  remedies  continued,  although  no  entry  of  the  work  at  Stationers'  Hall 
bad  been  made,  according  to  the  provisions  of  the  statute.  Such  entry  being 
necessary,  only  for  the  purpose  of  subjecting  the  party  violating  the  right, 
to  the  penalties  given  by  the  act. 

I  do  not  deem  it  necessary  particularly  to  inquire,  whether,  as  an  abstract 
question,  the  same  reasons  do  not  exist  for  the  protection  of  mechanical 
inventions,  as  the  production  of  mental  labor.  The  inquiry  is  not,  whether 
it  would  have  been  wise  to  have  recognised  an  exclusive  right  to  the 
mechanical  inventions.  It  is  enough,  when  we  are  inquiring  what  the  law 
is,  and  not  what  it  ought  to  have  been,  to  find  that  no  such  principle  ever 
has  been  recognised  by  any  judicial  decision.  The  argument  was  urged  with 
great  earnestness  by  Mr.  Justice  Yat£S,  in  Millar  v.  TayloVy  but  repudiated 
by  Lord  Maksfisld  and  the  other  *judge8.  With  respect  to  copy-  r^,^«, 
rights,  however,  the  law  has  been  considered  otherwise ;  and  the  I- 
original  common-law  right  fully  established,  though  modified  in  some 
respects  by  the  statute  of  Anne. 

I  shall  proceed,  now,  to  some  notice  of  the  light  in  which  copyrights  have 
been  viewed  in  this  country.  It  appears  from  the  journals  of  the  old  con- 
gress (8  Joum.  257),  that  this  question  was  brought  before  that  body  by 
sundry  papers  and  memorials  on  the  subject  of  literary  property ;  and  which 
were  referred  to  a  committee,  of  which  Mr.  Madison  was  one  ;  and  on  the 
2*7 th  of  May  1788,  the  following  resolution  was  reported  and  adopted. 
^'  Resolved,  that  it  be  recommended  to  the  several  states,  to  secure  to  the 
authors  or  publishers  of  any  new  books,  not  hitherto  printed,  being  citizens  of 
the  United  States,  and  to  their  executors,  administrators  and  assigns,  the 
copyright  of  such  books,  for  a  certain  time,  not  less  than  fourteen  years 
from  the  first  publication  ;  and  to  secure  to  the  said  authors,  if  they  shall 
survive  the  term  first  mentioned,  and  to  their  executors,  administrators  and 
assigns,  the  copyright  of  such  books  for  another  term  or  time,  not  less  than 
fourteen  years ;  such  copy  or  exclusive  right  of  printing,  publishing  and 
vending  the  same,  to  be  secured  to  the  original  authors  or  publisliers,  their 
executors,  administrators  and  assigns,  by  such  laws  and  such  restrictions,  as 
to  the  several  states  may  seem  proper.'^  This  right  is  here  treated  and  dealt 
with  as  property  already  existing  ;  and  not  as  creating  anything  which  bad 
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previously  no  being.  It  is  spoken  of  as  something  tangible,  that  might  pass 
to  executors  and  administrators,  and  transferable  by  assignment.  And 
the  recommendation  to  the  state  was,  to  pass  laws  to  secure  such  a  right. 

It  must  be  presumed,  that  congress  understood  the  light  in  which  this 
subject  was  viewed  in  the  mother  country.  And  it  is  deserving  of  notice, 
that  Mr.  Madison,  one  of  the  committee,  afterwards  wrote  the  number  in 
the  Federalist,  where  this  subject  is  discussed  ;  and  where  it  is  expressly 
asserted,  that  this  has  been  adjudged  in  England  to  be  a  right  at  common 
law.  And  it  is  worthy  of  remark  also,  that  no  mention  is  here  made  of  any 
right  in  mechanical  inventions  :  and  although  the  arts  and  sciences  are  con- 
♦AQQl  i^ccted  in  the  same  clause  in  the  constitution  *and  placed  under  the 
-*  legislative  power  of  congress,  it  does  not,  by  any  means  follow,  that 
they  were  considered  as  standing  on  the  same  footing. 

Several  of  the  states  had  already  passed  laws  on  this  subject ;  and  many 
others,  in  compliance  with  the  recommendation  of  congress,  did  the  same. 
The  state  of  Massachusetts,  as  early  as  March  1783,  passed  a  law,  entitled, 
**  an  act  for  the  purpose  of  securing  to  authors,  the  exclusive  right  and  bene, 
fit  of  publishing  their  literary  productions  for  twenty-one  years."  The  pre- 
amble to  this  act  shows,  in  a  strong  and  striking  manner,  the  views  enter- 
tained, at  that  day,  in  this  enlightened  state,  of  the  value  of  this  right. 
"  Whereas,  the  improvement  of  knowledge,  the  progress  of  civilization,  the 
public  weal  of  the  community,  and  the  advancement  of  human  happiness, 
greatly  depend  on  the  efforts  of  learned  and  ingenious  pereons,  in  the  vari- 
ous arts  and  sciences ;  as  the  principal  encouragement  such  persons  can 
have,  to  make  great  and  beneficial  exertions  of  this  nature,  must  exist  in  the 
legal  security  of  the  fruits  of  their  study  and  industry  to  themselves  ;  and 
as  such  security  is  one  of  the  natural  rights  of  all  men,  there  being  no  prop- 
erty more  peculiarly  a  man's  own,  than  that  which  is  produced  by  the 
labor  of  his  mind  :  therefore,  to  encourage  learned  and  ingenious  persons 
to  write  useful  books,  for  the  benefit  of  mankind,  be  it  enacted,"  &c.  The  act 
then  proceeds  to  declare,  that  all  books,  treatises  and  other  literary  works 
Ac,  shall  be  the  sole  property  of  the  author  or  authors,  being  subjects  of 
the  United  States  of  America,  their  heirs  and  assigns,  for  the  full  and  com* 
plete  term  of  twenty-one  years  from  the  date  of  their  first  publication. 
And  certain  penalties  are  affixed  to  a  violation  of  the  right,  with  a  proviso, 
that  the  act  shall  not  be  construed  to  extend  in  favor,  or  for  the  benefit,  of  any 
author,  or  subject  of  any  other  of  the  United  States,  until  the  state  of  which 
such  author  is  a  subject,  shall  have  passed  similar  laws  for  securing  to 
authors  the  exclusive  right  and  benefit  of  publishing  their  literary  produc- 
tions. (1  Laws  Mass.  94.)  This  act  recognises  in  the  fullest  and  most 
unqualified  manner,  the  natural  right  which  an  author  has  to  the  productions 
and  labor  of  his  own  mind.  And  it  is  worthy  of  notice,  that  the  act  does 
♦fift^l  °^^  recognise  as  a  natural  right,  or  in  any  manner  *provide  for  the 

*  -'  protections  of  mechanical  inventions ;  thereby  snowing  the  distinc- 
tion between  mental  and  manual  labor,  in  the  view  of  that  legislature, 
although  it  is  now  attempted  to  put  them  on  the  same  footing. 

The  state  of  Connecticut  had,  previously,  in  the  same  year  (January 
1783),  passed  an  act  for  the  encouragement  of  literature  and  genius,  con- 
taining the  following  preamble  :  "  whereas,  it  is  perfectly  agreeable  to  the 
principles  of  natural  justice  and  equity,  that  every  author  should  be  secured 
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in  receiving  the  profits  that  may  arise  from  the  sale  of  his  works  ;  anv'i  such 
security  may  encourage  men  of  learning  and  genius  to  publish  their  writ- 
ings, which  may  do  honor  to  their  country,  and  service  of  mankind."  Cer- 
tain provisions  are  then  made  for  the  security  of  such  right,  which  it  is 
unnecessary  here  to  be  particularly  noticed.  There  is  a  like  proviso,  as  in 
the  Massachusetts  act,  that  the  benefit  of  the  law  is  not  to  extend  to 
authors,  inhabitants  of,  or  residing  in  other  states,  until  such  states  have 
passed  laws.  (Statutes  of  Conn.  474.)  This  law  is  also  confined  to  liter- 
ary productions,  and  in  no  manner  extending  to  mechanical  laboi*s. 

In  the  colony  of  New  York,  in  the  year  3  786,  a  law,  "  to  promote  liter- 
ature "  was  passed,  ''  whereas,  it  is  agreeable  to  the  principles  of  natural 
equity  and  justice,  that  every  author  should  be  secured  in  receiving  the 
profits  that  may  arise  from  the  sale  of  his  works  ;  and  such  security  may 
encourage  persons  of  learning  and  genius  to  publish  their  writings,  Vhioh 
may  do  honor  to  their  country,  and  service  to  mankind  ;"  and  then  making 
provision,  for  securing  to  authors  the  sole  right  of  printing,  publishing  and 
selling  their  works  for  fourteen  years.  With  a  proviso  to  the  fourth 
section  of  the  act,  recognising  a  common-law  right ;  but  leaving  it  open 
and  unaffected  in  cases  not  coming  within  the  act,  viz  :  "  Provided,  that 
nothing  in  this  act  shall  extend  to,  affect,  prejudice  or  confirm  the  rights 
which  any  person  may  have  to  the  printing  or  publishing  of  any  books  or 
pamphlets,  at  common  law,  in  cases  not  mentioned  in  this  act." 

The  state  of  Virginia  also,  in  the  year  1785,  passed  a  similar  law,  for 
securing  to  authors  of  literary  works,  an  exclusive  property  therein,  for  a 
limited  time.  (1  Rev.  Code  634.)  Like  *laws  for  the  same  purpose  -^ 
were  passed  by  other  states,  which  are  not  necessary  here  to  be  »- 
noticed  ;  enough  having  been  referred  to,  to  show  the  light  in  which  literary 
property  was  viewed  in  this  country  ;  and  that  such  laws  were  passed,  with 
a  view  to  protect  and  secure  a  pre-existing  right,  founded  on  the  eternal 
rules  and  principles  of  natural  right  and  justice,  and  recognised  by  the  com- 
mon law.' 

But  under  the  existing  governments  of  the  United  States,  before  the 
adoption  of  the  present  constitution,  adequate  protection  could  not  be  given 
to  authors,  throughout  the  United  States,  by  any  general  law.  It  depended 
on  the  legislatures  of  the  several  states ;  and  this  led  to  the  provisions  in 
the  present  constitution,  giving  to  congress  power  "  to  promote  the  progress 
of  science  and  the  useful  arts,  by  securing,  for  limited  times,  to  authors  and 
inventors,  the  exclusive  right  to  their  respective  writings  and  discoveries." 
Const,  art.  I,  §  8. 

It  h.^a  been  argued  at  the  bar,  that,  as  the  promotion  of  the  progress  of 
science  and  the  useful  arts,  is  here  united  in  the  same  clause  in  the  consti- 
tution, the  rights  of  authors  and  inventors  were  considered  as  standing  on 
the  same  footing  ;  but  this,  I  thing,  is  a  7ion  sequitur.     This  article  is  to  be 

'  See  the  Pennsylvania  copyright  act  of  16th  all  and  every  of  the  states  in  the  Union  shall 

March  1784,  P.  L.  306,  which  does  not  appear  have  passed  similar  laws  in  conformity  to  the 

to  have  been  noticed,  thouglit  more  extensive  recommendation  of    congress.      Nevertheless, 

in  its  provisions  than  the  net  of  the  federal  many  Pennsylvania   books  are  extant,   which 

legislature.     Possibly,  this  statute  never  went  were  copyrighted  in  pursuance  of  this  statute 

into  o|)eration,  as  the  7th  section    provides.  For  one  instance,  see  4  Lloyd's  Debates,  1788. 
that  it  sbail  not  take  effect  until  such  time  as 
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construed  distributively,  and  mast  have  been  so  understood  ;  for  when  con- 
gress came  to  execute  this  power  by  legislation,  the  subjects  are  kept  distinct, 
and  very  different  provisions  are  made  respecting  them.  All  the  laws 
relative  to  inventions,  purport  to  be  acts  to  promote  the  progress  of  the 
useful  arts.  They  do  not  use  any  language  which  implies  or  pre-supposes  any 
existing  prior  right  to  be  secured  ;  but  clearly  imply,  that  the  whole  exclu- 
sive right  is  created  by  the  law,  and  ends  with  the  expiration  of  the  patent. 
The  first  law,  passed  in  the  year  1790  (1  U.  S.  Stat.  109),  requires  that  the 
specification  shall  be  so  particular,  as  not  only  to  distinguish  the  invention 
or  discovery  from  other  things  before  known  and  used,  but  also  to  enable  a 
workman,  or  other  person  skilled  in  the  art  or  manufacture,  to  make,  con- 
struct or  use  the  same,  to  the  end  that  the  public  may  have  the  full  benefit 
thereof,  after  the  expiration  of  the  patent  term.  This  is  the  consideration 
demanded  by  the  public,  for  the  protection  during  the  time  mentioned  in 
the  patent ;  and  the  books  furnish  no  case,  that  I  am  aware  of,  where  an 
^  ,  *action  has  been  attempted  to  be  sustained  upon  any  supposed  com- 
-l  mon-law  right  of  the  inventor.  But  the  case  is  quite  different  with 
respect  to  copyrights.  All  the  laws  on  this  subject  purport  to  be  made  for 
securing  to  authors  and  proprietors  such  copyright.  They  pre-suppose  the 
existence  of  a  right,  which  is  to  be  secured,  and  not  a  right  originally 
created  by  the  act.  The  security  provided  by  the  act  is  for  a  limited  time. 
But  there  is  no  intimation  that,  at  the  expiration  of  that  time,  the  copy 
becomes  common,  as  in  the  case  of  an  invention.  The  right,  at  the  expira- 
tion  of  the  time  limited  in  the  acts  of  congress,  is  left  to  the  common-law 
protection,  without  the  additional  security  thrown  around  it  by  the  statutes; 
and  stands  upon  the  same  footing  as  it  did  before  the  statutes  were  passed. 
The  protection  for  a  limited  time,  by  the  aid  of  penalties  against  the  violators 
of  the  right,  proceeds  upon  the  ground,  that  the  author,  within  that  time, 
can  so  multiply  his  work,  and  reap  such  profits  therefrom,  as  to  enable  him 
to  rest  upon  his  common-law  right,  without  the  extraordinary  aid  of  penal 
laws. 

In  the  Federalist,  No.  43,  written  by  Mr.  Madison,  who  reported  the 
resolution  referred  to,  in  the  old  congress,  this  clause  in  the  constitution  is 
under  consideration,  and  the  writer  observes,  ^'  that  the  utility  of  this  power 
will  scarcely  be  questioned.  The  copyright  of  authors  has  been  solemnly 
adjudged  in  Great  Britain,  to  be  a  right  at  common  law.  The  right  to 
useful  inventions  seems,  with  equal  reason,  to  belong  to  the  inventors.  The 
public  good  fully  coincides,  in  both  cases,  with  the  claims  of  individuals. 
The  states  cannot  separately  make  effectual  provision  for  either  of  the  cases; 
and  most  of  them  have  anticipated  the  decision  of  this  point,  by  laws  passed 
at  the  instance  of  congress."  Although  it  is  here  said,  that  the  right  to 
useful  inventions  seems  with  equal  reason  to  belong  to  the  inventors,  as  the 
copyright  to  authors  ;  yet  it  is  not  pretended,  that  the  common  law  equally 
recognises  them.  But  the  contrary  is  necessarily  implied,  when  it  is 
expressly  said,  that  the  copyright  has  been  adjudged  to  be  a  commoD*law 
right,  but  is  silent  as  to  inventors'  rights. 

The  common-law  right  of  authors  is  expressly  recognised  by  Mr.  Jus- 

♦BRfil  ^*^^  Stoey  in  his  Commentaries.     In  noticing  this  *article  in  the  con- 

^  stitution,  he  says,  '^  this  power  did  not  exist  under  the  confederation, 

and  its  utility  does  not  seem  to  have  been  questioned.    The  copyright  of 
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authors  in  their  works  had,  before  the  revolution,  been  decided  in  Great 
Britain  to  be  a  common-law  right,  and  it  was  regulated  and  limited  under 
statutes  passed  by  parliament  upon  that  subject."  3  Story's  Com.  48.  If 
these  statutes  do  not  affect  the  right,  in  the  case  now  before  the  court,  it 
remains  and  is  to  be  viewed  as  a  common-law  right. 

The  judge  in  the  court  below,  who  decided  this  case,  seems  to  place 
much  reliance  on  what  he  considers  a  doubt,  suggested  by  Chancellor  Kent, 
as  to  the  existence  of  the  common-law  right.  Let  us  see,  what  he  does  say. 
"It  was,"  says  he,  "for  some  time,  the  prevailing  and  better  opinion  in 
England,  that  authors  had  an  exclusive  copyright  at  common  law,  as  perma- 
nent as  the  property  of  an  estate  ;  and  that  the  statute  of  Anne,  protecting 
by  penalties,  that  right,  for  fourteen  years,  was  only  an  additional  sanction, 
and  made  in  affirmance  of  the  common  law.  This  point  came  at  last  to 
be  questioned,  and  it  became  the  subject  of  a  very  serious  ligitation  ia 
the  court  of  king's  bench.  It  was  decided  in  Millar  v.  Taylor,  ]  769,  that 
every  author  had  a  common-law  right  in  perpetuity,  independent  of  statute, 
to  the  exclusive  printing  and  publishing  his  original  compositions.  The 
court  was  not  unanimous,  and  the  subsequent  decision  of  the  house  of  lords, 
in  Donaldson  v.  Beckett,  in  February  1774,  settled  this  very  ligitated  question 
against  the  opinion  of  the  king's  bench,  by  establishing,  that  the  common- 
law  right  of  action,  if  any  existed,  could  not  be  exercised  beyond  the  time 
limited  by  the  statute  of  Anne  (2  Com.  375,  2d  ed.).  It  is  here  fully  admit- 
ted, that  by  the  decision  in  Millar  v.  Taylor,  every  author  had  a  common- 
law  right  in  perpetuity,  to  the  publishing  of  his  original  composition.  And, 
if  it  was  intended  to  intimate,  that  the  subsequent  decision,  in  Donaldson 
v.  Beckett,  overruled  this  decision,  as  to  the  common-law  right,  I  apprehend, 
this  must  be  a  mistake,  according  to  the  report  of  the  case  in  4  Burr.  I 
understand  the  decision  there  was,  by  ten  of  the  judges,  that  at  common 
law,  an  author  had  the  sole  right  of  first  printing  and  publishing  his  work, 
and  by  seven  judges  to  four,  that  such  right  continued  after  his  first  pub- 
lication. It  is  true,  it  *was  decided  by  six  to  five  of  the  judges,  that  .^  ^ 
the  common-law  right  of  action  could  not  be  exercised  beyond  the  ^  ' 
time  limited  by  the  statute  of  Anne.  But  with  the  construction  of  this 
statute,  we  have  no  concern,  if  it  was  not  in  force  in  Pennsylvania.  The 
settlement  of  the  common-law  right  is  the  material  point,  and  that  is  admit- 
ted, by  Chancellor  Kent,  to  have  been  decided  in  favor  of  the  author. 
There  is  certainly  considerable  obscurity  in  the  report  of  this  case,  as  to 
how  far  it  has  modified  the  common-law  remedy  ;  this  arises,  probably, 
from  the  manner  in  which  the  questions  were  propounded  by  the  house  of 
lords  to  the  judges. 

I  do  not  perceive  how  it  becomes  necessary  in  this  case,  to  decide  the 
question,  whether  we  have  here  any  code  of  laws,  known  and  regarded  as 
the  common  law  of  the  United  States.  This  case  presents  a  question 
respecting  the  right  of  property,  and  in  such  cases,  the  state  laws  form  the 
rules  of  decision  in  the  courts  of  the  United  States ;  and  the  case  now 
before  the  court  must  be  governed  by  the  law  of  copyright  in  the  state  of 
Pennsylvania.  The  complainants,  though  citizens  of  New  York,  arc 
entitled  to  the  benefit  of  those  laws,  for  the  protection  of  their  property  ; 
and  have  a  right  to  prosecute  their  suit  in  the  courts  of  the  United  States. 
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If,  by  the  common  law  of  England,  an  author  has  the  copyright  in  hi8 
literary  compositions,  it  becomes  necessary  to  inquire,  whether  that  law  is 
in  force  in  the  state  of  Pennsylvania.  It  was  very  properly  admitted  by 
the  court  below,  on  the  trial  of  this  cause,  that  when  the  American  colonies 
were  first  settled  by  our  ancestors,  it  was  held,  as  well  by  the  settlers,  as  by 
the  judges  and  lawyers  of  England,  that  they  brought  with  them,  as  a 
birthright  and  inheritance,  so  much  of  the  common  law  as  was  applicable  to 
their  local  situation  and  change  of  circumstances ;  and  that  each  colony 
judged  for  itself,  what  parts  of  the  common  law  were  applicable  to  its  new 
condition.  Mr.  Justice  Story  recognises  the  same  principle  in  his  Commen- 
taries, vol.  1,  137-40.  Englishmen,  says  he,  removing  to  another  country, 
must  be  deemed  to  carry  with  them  those  rights  and  privileges  which  belong 
to  them  in  their  native  country ;  and  that  the  plantations  formed  in  this 
*  tQQi  ^^"^^''y  were  to  be  deemed  a  part  of  the  ancient  dominions,  *and 
^  the  subjects  inhabiting  them  to  belong  to  a  common  country,  and  to. 
retain  their  former  rights  and  privileges.  That  the  universal  principle  has 
been  (and  the  practice  has  conformed  to  it),  that  the  common  law  is  our 
birthright  and  inheritance,  and  that  our  ancestors  brought  hither  with  them, 
upon  their  immigration,  all  of  it  which  was  applicable  to  their  situation. 
The  whole  structure  of  our  present  jurisprudence  stands  upon  the  original 
foundation  of  the  common  law.  The  old  congress,  in  the  year  1774, 
unanimously  resolved,  that  the  respective  colonies  are  entitled  to  the  common 
law  of  England.     1  Story's  Com.  140,  and  note. 

The  colony  of  Pennsylvania  was  settled  about  the  year  1682  ;  at  which 
period,  and  down  to  the  time  of  the  case  of  Millar  v.  TayloTy  1769,  the  whole 
course  of  the  British  government,  as  well  in  parliament,  as  in  the  star 
chamber  and  court  of  chancery,  proceeded,  in  relation  to  the  regulation  of 
copyrights,  upon  the  ground  of  an  existing  common-law  right  in  authors ; 
and  which  was  so  universally  acknowledged,  that  it  was  not  contested  in  a 
court  of  justice  until  that  case  ;  and  then  solemnly,  and  upon  the  most 
mature  deliberation,  decided  to  be  a  common-law  right,  notwithstanding  the 
statute  of  Anne  passed  in  the  year  1710.  And  the  subsequent  decision  of 
Donaldson  v.  Beckett^  turned  entirely  upon  the  construction  of  that  act, 
which  it  was  supposed  limited  the  remedy  to  the  time  prescribed  in  the  act 
for  the  protection  of  the  copyright.  So  that  at  the  time  of  the  settlement 
of  Pennsylvania,  and  for  nearly  a  century  thereafter,  the  common-law  right, 
with  all  the  common-law  remedies  attached  to  it,  was  the  received  and 
acknowledged  doctrine  in  England.  And  if  the  common  law  was  brought 
into  Pennsylvania,  by  the  first  settlers,  the  law  of  copyright  formed  a  part 
of  it,  and  was  in  force  there,  and  has  so  continued  ever  since,  not  having 
been  abolished  or  modified  by  any  legislature  in  that  state.  But  the 
existence  of  the  common  law  in  Pennsylvania,  is  not  left  to  inference  upon 
the  general  principles  applicable  to  emigrants,  before  alluded  to ;  there  is 
positive  legislation  on  the  subject. 

We  find,  as  early  as  the  year  1718,  a  law  in  that  colony,  with  a  recital, 
"  whereas.  King  Charles  II.,  by  his  royal  charter  to  William  Penn,  for  erect- 
ing this  country  into  a  province,  did  declare  it  to  be  his  will  and  pleasure, 
*flRQl  ^^^^  ^^^  \^^^  foi  regulating  *and  governing  of  property,  within  the 
■*  said  province,  as  well  for  the  descent  and  enjoyment  of  lands,  as  for 
the  enjoyment  and  succession  of  goods  and  chattels,  and  likewise  as  to 
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felonies,  should  be  and  continue  the  same  as  they  should  be,  for  the  time 
being,  by  the  general  course  of  the  law  in  the  kingdom  of  England,  until 
the  said  laws  shall  be  altered  by  the  said  William  Penn,  his  heirs  and  assigns 
and  by  the  free  men  of  the  said  province,  their  delegates  or  deputies,  or 
the  greater  part  of  them ;  and  whereas,  it  is  a  settled  point,  that  as  the 
common  law  is  the  birthright  of  all  English  subjects,  so  it  ought  to  be  their 
rule  in  the  British  dominions.     But  acts  of  parliament  have  been  adjudged 
not  to  extend  to  these  plantations,  unless  they  are  particularly  named  as 
such ;  now,  therefore,''  Jkc. ;  and  certain  statutes  relating  to  crimes  arc^ 
adopted.     And  this  question  came  under  the  consideration  of  the  snprem.^ 
court  of  that  state,  in  the  case  of  Morrises  Lessee  v.  Yanderen^  1  Dall.  64r 
in  the  year  1782,  and  Chief  Justice  McKean,  in  pronouncing  the  judgmer^ 
of  the  court,  says,  this  state  has  had  her  government  for  above  a  hundre 
years,  and  it  is  the  opinion  of  the  court,  that  the  common  law  of  Engla 
has  always  been  in  force  in  Pennsylvania.     That  all  statutes  made  in  Gres^-^ 
Britain,  before  the  settlement  of  Pennsylvania,  have  no  force  here,  unleia^ 
they  are  convenient,  and  adapted  to  the  circumstances  of  the  country  ;  aiB.<7 
that  all  statutes  made  since  the  settlement  of  Pennsylvania,  have  no  foroo 
here,  unless  the  colonies  are  particularly  named ;  and  he  adds,  that  tbte 
spirit  of  the  act  of  1718  supports  this  opinion. 

With  respect  to  English  statutes  which  have  been  considered  in  force  in 
Pennsylvania,  we  have  the  most  satisfactory  evidence,  in  the  report  of  the 
jndges  of  the  supreme  court  of  that  state,  made  under  an  act  of  the  legisla- 
ture passed  April  7th,  1807  (3  Binn.  395),  by  which  the  judges  were  required 
to  examine,  and  report,  which  of  the  English  statutes  are  in  force  in  that 
commonwealth  ;  and  upon  this  subject  the  report  states  :  ''  with  respect  to 
English  statutes,  enacted  since  the  settlement  of  Pennsylvania,  it  has  been 
assumed,  as  a  principle,  that  they  do  not  extend  here,  unless  they  have  been 
recognised  by  our  acts  of  assembly,  or  adopted  by  long-continued  practice 
in  courts  of  justice.  Of  the  latter  description,  there  are  very  few ;  and 
those,  it  is  supposed,  were  introduced  from  a  sense  of  their  *evident  r^^^.. 
utility.  As  English  statutes,  they  had  no  obligatory  force  ;  but,  from  ^ 
long  practice,  they  may  be  considered  as  incorporated  with  the  law  of  our 
country." 

From  this  view  of  the  law,  I  think,  I  have  shown,  that,  by  the  common 
law  of  England,  down,  at  least,  to  the  decision  in  the  case  of  Donaldson  v. 
Beckett^  an  author  was  considered  as  having  an  exclusive  right,  in  perpetu- 
ity, to  his  literary  compositions.  That  this  right,  as  a  branch  of  the  com- 
mon law,  was  brought  into  Pennsylvania,  with  the  first  settlers,  as  early  as 
the  year  1682.  That  whatever  effect  and  operation  the  statute  of  Anne 
may  have  been  deemed  to  have  had  upon  the  common  law,  in  England,  that 
statute  never  having  been  in  force  in  Pennsylvania,  the  common-law  right 
remains  unaffected  by  it.  And  with  this  view  of  the  law,  and  the  rights  of 
an  author,  I  proceed  to  consider  the  acts  of  congress  which  have  been  passed 
on  this  subject. 

Observing,  in  the  first  place,  that  we  are  bound  to  presume  that  congress 
understood  the  nature  and  character  of  this  claim  of  authors  to  the  enjoy- 
ment of  the  fruits  of  their  literary  labors,  and  the  ground  upon  which  it 
rested.  This  is  useful  and  necessary,  to  conduct  us  to  a  right  understand- 
ing of  their  legislation.    A  knowledge  of  the  mischief  is  necessary,  to  a  just 
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and  correct  view  of  the  remedy  intended  to  be  applied.  But  the  knowledge 
of  congress  on  this  subject  is  not  left  open  to  presumption.  The  question, 
as  to  its  being  an  exclusive  and  perpetual  right,  was  brought  directly  to  the 
view  of  congress.  Three  acts  have  been  passed  on  this  subject ;  and  being 
not  only  in  pari  materidy  but  connected  with  each  other  by  their  very  titles 
and  objects,  are  to  be  construed  together,  and  explained  by  each  other.  The 
last  act  on  the  subject  was  passed  in  the  year  1831,  and  is  entitled  ^*  an  act 
to  amend  the  several  acts  respecting  copyrights,  approved  February  3d, 
1831."  And  the  report  of  the  judiciary  committee,  to  whom  the  subject 
was  referred,  shows  in  what  point  of  light  the  subject  was  presented  to 
congress. 

"  Your  committee,"  says  the  report,  "  believe,  that  the  just  claims  of 
authors,  require  from  our  legislation  sl protection y  not  less  than  what  is  pro- 
posed in  the  bill  reported.  From  the  fii-st  principles  of  proprietorship  in 
^  ,  property,  an  author  has  an  exclusive  *and  perpetual  right,  in  pre- 
-1  fercnce  to  any  other,  to  the  fruits  of  his  labor.  Though  the  nature 
of  literary  property  is  peculiar,  it  is  not  the  less  real  and  valuable.  If  labor 
and  effort  in  producing  what  before  was  not  possessed  or  known  will  give 
title,  then  tlic  literary  man  has  title,  perfect  and  absolute,  and  should  have 
bid  reward."  The  object  of  the  law,  and  to  which  the  attention  of  congress 
was  specially  diawn,  was  the  protection  of  property,  claimed  and  admitted 
to  be  exclusive  and  perpetual  in  the  author. 

It  may  be  useful,  preliminarily,  to  notice  a  few  of  the  settled  rules  by 
which  statutes  a:e  to  be  construed.  In  construing  statutes,  three  points  are 
to  be  regarded  ;  the  old  law,  the  mischief,  and  the  remedy  ;  and  the  con- 
struction should  be  such,  if  possible,  to  suppress  the  mischief,  and  advance 
the  remedy.  1  Bl.  Com.  87  ;  Bac.  Abr.  Stat.  1,  pi.  31,  32.  An  affirmative 
statute  does  not  abrogate  the  common  law.  If  a  thing  is  at  common  law, 
a  statute  cannot  restrain  it,  unless  it  be  in  negative  words.  Plowd.  113; 
2  Kent's  Com.  462  ;  2  Mason  451  ;  1  Inst.  Ill,  115  ;  10  Mod.  118  ;  Bac. 
Abr.  Stat.  9.  Where  a  statute  gives  a  remedy,  where  there  was  one  by  the 
common  law,  and  does  not  imply  a  negative  of  the  common-law  remedy, 
there  will  be  two  concurrent  remedies.  In  such  case,  the  statute  remedy 
is  cumulative.  2  Bac.  803,  805  ;  2  Inst.  200 ;  Com.  Dig.,  Action  upon 
Statute  6. 

Considering  the  common-law  right  of  the  author  established,  and  with 
these  rules  of  constructing  statutes  kept  in  view,  I  proceed  to  the  consider- 
ation of  the  acts  of  congress. 

The  first  law  was  passed  in  the  year  1790  (1  U.  S.  Stat.  124),  and  is 
entitled,  ^'an  act  for  the  encouragement  of  learning,  by  securing  the  copies 
of  maps,  charts  and  books,  to  the  authors  and  proprietors  of  such  copies, 
during  the  times  therein  mentioned."  The  first  section  declares,  that  the 
author  of  any  book  or  books,  already  printed,  being  a  citizen  of  the  United 
States,  and  who  hath  not  transferred  the  copyright  to  any  other  person,  and 
any  other  person,  being  a  citizen  of  the  United  States,  &c.,  who  hath  pur- 
chased, or  legally  acquired  the  copyright  of  such  book,  in  order  to  print, 
reprint,  publish  or  vend  the  same,  shall  have  the  sole  right  and  liberty  of 
^  ,  printing,  reprinting  publishing  and  ♦vending  the  same,  for  fourteen 
-I  years  from  the  recording  of  the  title  thereof  in  the  clerk's  office,  as 
lioroinafter  directed.     The  like  provision  is  made,  with  respect  to  books  or 
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manuscripts,  not  printed,  or  thereafter  composed.  The  title,  and  this  sec- 
tion of  the  act,  obviously  consider  and  treat  this  copyright  as  property  ; 
something  that  is  capable  of  being  transferred ;  and  the  right  of  the  as- 
signee is  protected  equally  with  that  of  the  author  ;  and  the  object  of  the 
act,  and  all  its  provisions  purport  to  be  for  securing  the  right.  Protection 
is  the  avowed  and  real  purpose  for  which  it  is  passed.  There  is  nothing 
here  admitting  the  construction,  that  a  new  right  is  created.  The  provis- 
ion in  no  way  or  manner  deals  with  it  as  such.  It  in  no  manner  limits  or 
withdraws  from  the  right,  any  protection  it  before  had.  It  is  a  forced  and 
unreasonable  interpretation,  and  in  violation  of  all  the  well-settled  rules  of 
construction,  to  consider  it  as  restricting,  limiting  or  abolishing  any  pre- 
existing right.  Statutes  are  not  presumed  to  make  any  alteration  in  the 
common  law,  further  or  otherwise  than  the  act  expressly  declares.  And 
therefore,  when  the  act  is  general,  the  law  presumes  it  did  not  intend  to 
make  any  alteration  ;  for  if  such  was  the  intention,  the  legislature  would 
have  so  expressed  it.  11  Mod.  148  ;  19  Yin.  612,  Sut.  E,  6,  pi.  12.  And 
hence,  the  rule  is  laid  down  in  Plowden,  if  a  thing  is  at  common  law,  a  stat- 
ute cannot  restrain  it,  unless  it  be  in  negative  words.  It  is,  in  every  sense, 
an  affirmative  statute,  and  does  not  abrogate  the  common  law. 

The  cumulative  security  or  protection  given  by  the  statute,  attaches 
from  the  recording  of  the  title  of  the  book  in  the  clerk's  office  of  the  district 
court  where  the  author  or  proprietor  shall  reside.  If  the  statute  should  be 
considered  as  creating  a  new  right,  that  right  vests  upon  recording  the  title. 
This  is  the  only  pre-reqursite,  or  condition  precedent,  to  the  vesting  the 
right.  Whatever  it  is  that  is  given  by  the  statute,  and  the  other  require- 
ments in  the  third  and  fourth  sections,  of  publishing  in  the  newspaper 
within  two  months  from  the  date  of  the  record,  and  delivering  a  copy  of  the 
book  to  the  secretary  of  state,  within  six  months  from  the  publication,  can- 
not be  construed  as  pre-requisites  or  conditions  precedent  to  the  vesting. 
These  provisions  cannot  be  considered  in  any  other  light  than  as  directory. 
In  no  other  view  can  these  sections  of  the  law  be  *made  consistent  r4t|.Q» 
with  the  provisions  of  the  first  section.  The  benefit  of  the  act,  so  far  ^ 
as  respects  the  exclusive  right,  takes  effect  from  the  time  of  recording  the 
title  in  the  clerk's  office  ;  but  the  publication  in  the  newspaper  may  be  made 
at  any  time  within  two  months,  and  the  copy  delivered  to  the  secretary  of 
state  within  six  months.  What  would  be  the  situation  of  the  author,  if  his 
copyright  should  be  violated,  before  the  expiration  of  the  time  allowed  him 
for  these  purposes?  Would  he  have  no  remedy?  The  second  section 
declares  in  terms,  that  if  any  person,  from  and  after  the  recording  the  title, 
shall,  without  the  consent  of  the  author  or  proprietor,  print  or  reprint,  Ac, 
he  thereby  incurs  the  penalties  given  by  the  act.  Both  the  right  and  the 
remedy,  therefore,  given  by  the  act,  attach  on  the  recording  of  the  title. 
And  this  construction  is  not  at  all  affected  by  anything  contained  in  the 
third  section  of  the  act ;  which  declares,  that  no  person  shall  be  entitled  to 
the  benefit  of  this  act,  unless  ho  shall  have  deposited  a  printecl  copy  of  the 
title  in  the  clerk's  office.  This  is  in  perfect  harmony  with  the  first  and 
second  sections ;  and  although  the  requirement  to  publish  a  copy  of  the 
record  in  the  newspaper  is  in  the  same  section,  it  is  in  a  separate  and  distinct 
clause,  and  no  more  required  to  be  considered  a  pre-reqnisite,  than  if  it  was 
in  a  distinct  section  ;  and  so  it  was  considered  by  Mr.  Justice  Washinqtom 
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in  Euoer  v.  CoxCy  4  W.  C.  C.  490  ;  and  he  also,  in  that  case,  considered  tlie 
requirement  in  the  fourth  section,  to  deliver  a  copy  to  the  secretary  of  state 
as  directory,  and  not  as  a  condition  ;  and  indeed,  the  result  of  his  opinion 
was,  that  if  the  author's  copyright  depended  upon  the  act  of  1790,  it  would 
be  complete,  by  a  deposit  of  a  copy  of  the  title  in  the  clerk's  office.  But 
that  the  act  of  1802  not  only  added  another  requisite,  viz.,  causing  a  copy 
of  the  record  to  be  inserted  at  full  length  in  the  title  page,  but  made  the 
publication  in  the  newspaper,  and  the  delivery  of  a  copy  of  the  book  to  the 
secretary  of  state,  pre-requisites,  although  not  made  so  by  the  act  of  1 790. 
Mr.  Justice  Washington  is  fully  supported  in  his  construction  of  the  act  of 
1790,  by  the  case  of  NkhoU  v.  RugghSy  3  Day  145,  decided  in  the  supreme 
court  of  errors  of  the  state  of  Connecticut,  where  it  is  held,  that  the  pro- 
visions of  the  statute,  which  require  the  author  to  publish  the  title  of  his 
♦aoj.1  ^^^^  '^^  ^  newspaper,  and  to  deliver  a  copy  of  the  work  to  the  *sec- 
1  retary  of  state,  are  merely  directory,  and  constitute  no  part  of  the 
essential  requisites  for  securing  the  copyright.  This  case  was  decided  in 
the  year  1808,  and  I  do  not  find  any  reference  to  the  act  of  1802.  This  can 
only  be  accounted  for,  upon  the  supposition,  that,  in  the  opinion  of  the 
counsel  and  court,  this  act  did  not  at  all  affect  the  construction  of  the  act  of 
1790  ;  for  had  it  been  supposed,  that  the  act  of  1802  made  the  publication 
in  a  newspaper,  and  a  delivery  of  a  copy  of  the  work  to  the  secretary  of 
state,  pre-requisites  to  the  vesting  of  the  copyright,  it  would  necessarily 
have  led  to  a  different  result  on  the  motion  for  a  new  trial.  Judge  Hop- 
KiNSON,  who  tried  the  cause  now  before  the  court,  thinks  the  act  of  1 790 
will  not  admit  of  the  construction  given  to  it  by  Judge  Washington  ;  but 
that,  under  that  act,  the  publication  in  a  newspaper  and  delivery  of  a  copy  of 
the  work  to  the  secretary  of  state,  are  pre-requisites  to  the  establishment 
of  the  right ;  and  such  I  understand  to  be  the  opinion  of  a  majority  of  this 
court,  by  which  the  construction  of  the  act  of  1790  by  Judge  Washingtov 
is  overruled.  I  have  already  attempted  to  show  that  this  construction  of 
the  act  of  1790  cannot  be  sustained  ;  nor  do  I  think  that  the  act  of  1802 
will  aid  that  construction  of  the  act  of  1790,  and  in  this  I  understand 
my  brother  McLean  concurs  ;  so  that  upon  this  question,  as  to  the  effect  of 
the  act  of  1802  upon  the  act  of  1790,  the  court  is  equally  divided,  and  the 
decision  of  the  cause  rests  upon  the  act  of  1790.  A  brief  notice,  however, 
of  the  act  of  1802  (2  U.  S.  Stat.  171),  may  not  be  amiss. 

It  purports,  so  far  as  it  relates  to  the  present  question,  to  be  a  supple- 
ment to  the  act  of  1790,  and  declares,  that  the  author  or  proprietor  of  a 
book,  before  he  shall  be  entitled  to  the  benefit  of  that  act,  shall,  in  addition 
to  the  requisites  enjoined  in  the  third  and  fourth  section  of  said  act,  give 
information,  by  causing  a  copy  of  the  record,  required  to  be  published  in  a 
newspaper,  to  be  inserted  at  full  length  in  the  title  page  or  in  the  page  imme- 
diately following  the  title  page  of  the  book.  It  is  to  be  observed,  that  this  pur- 
ports to  be  a  supplementary  act,  the  office  of  which  is  only  to  add  something  to 
the  original  act,  but  not  to  alter  or  change  the  provisions  which  it  already  con- 
tains. It  leaves  the  original  act  precisely  as  it  was,  and  only  superadds  to 
*BO«il  ^^®  provisions,  the  matter  of  the  supplement ;  and  *both,  when  taken 
-'  together,  will  receive  the  same  construclion  as  if  originally  incorpor- 
ated in  the  same  act.  This  is  the  natural  and  rational  view  of  the  matter. 
Suppose,  this  new  requisite  had  been  in  the  original  act,  how  would  :t  stand? 

442 


1834]  OF  THE  UNITED  STATES.  695 

Wheaton  ▼.  Peters. 

If  it  was  in  a  separate  and  distinct  section,  it  would  run  thus  :  that  the 
author,  before  he  shall  be  entitled  to  the  benefit  of  this  act,  shall  insert  at 
full  length,  in  the  title  page  of  the  book,  a  copy  of  the  record  of  the  title. 
This  could  not  change  the  construction  of  the  act  as  to  the  publication  in 
the  newspaper,  or  delivery  of  a  copy  of  the  book  to  the  secreta  -y  of  state. 
Nor  could  it  have  any  such  effect,  if  it  followed  immediately  after  the  pre- 
requisite of  depositing  a  printed  copy  of  the  title  of  the  book  in  the  clerk's 
office  ;  and  this  would  have  been  the  natural  place  for  the  provision,  if  it 
had  been  inserted  in  the  original  act. 

Judge  Washington,  in  Moer  v.  Coxe,  says,  that  the  supplemental  act:. 
declares  that  the  person  seeking  to  obtain  this  right  shall  perform  this  ne 
requisition,  in  addition  to  those  prescribed  in  the  third  and  fourth  section 
of  the  act  of  1790,  and  that  he  must  perform  the  whole,  before  he  shall   l> 
entitled  to  the  benefit  of  the  act.    I  find  no  such  declaration  in  the  act.    Tli. 
second  section,  which  relates  to  prints,  does  contain  this  declaration,  but  s 
has  no  application  to  books.     If  the  act  of  1802  is  intended  as  a  legislativ 
construction  of  the  act  of  1790,  and  is  clearly  erroneous,  it  cannot  be  bin(3  ~ 
ing  upon  the  court. 

The  act  of  1831,  being  in  pari  materia^  may  be  taken  into  consideration, 
in  construing  the  previous  acts  which  it  purports  to  amend  ;  and  we  find  in 
this  act  only  two  pre-requisites  imposed  upon  an  author,  to  entitle  him  to 
the  benefit  of  the  act,  viz.,  to  deposit  a  printed  copy  of  the  title  of  the  book 
in  the  clerk's  office  of  the  district  court  of  the  district  wherein  the  author  or 
proprietor  shall   reside,  and   to  give  information  of  the  copyright  being 
secured,  by  inserting  on  the  title  page,  or  the  page  immediately  following, 
the  entry  therein  directed,  viz.,  "  entered  according  to  the  act  of  congress,'* 
Ac.     And  these  being  pre-requisites  under  the  former  laws,  it  is  fairly  to  be 
concluded,  that  they  were  the  only  pre-requisites,  and  that  the  other  require- 
ments are  merely  directory  ;  and  if  so,  the  complainants  in  the  court  below 
have  shown  all  that  the  acts  of  *congress  require  to  vest  the  copy-  r^ana 
right.    The  title  has  been  recorded  in  the  clerk's  office,  and  a  copy  of  *■ 
the  record  inserted  in  the  title  page  of  the  book. 

But  if  the  complainants  in  the  court  below  have  not  made  out  a  complete 
right,  under  the  acts  of  congress,  there  is  no  ground  upon  which  the  com- 
mon-law remedy  can  be  taken  from  them.  If  there  be  a  common-law  right, 
there  certainly  must  be  a  common-law  remedy.  The  statute  contains  noth- 
ing, in  terms,  having  any  reference  to  the  common-law  right ;  and  if  such  is 
considered  abrogated,  limited  or  modified  by  the  acts  of  congress,  it  must  be 
by  implication  ;  and  to  so  construe  these  acts,  is  in  violation  of  the  estab- 
lished rules  of  construction,  that  where  a  statute  gives  a  remedy  in  the  affir- 
mative, without  a  negative  expressed  or  implied,  for  a  matter  which  was 
actionable  at  common  law,  the  party  may  sue  at  common  law,  as  well  as 
upon  the  statute.  1  Chitty's  PL  144.  This  is  a  well-settled  principle,  and 
fully  recognised  and  adopted  in  the  case  of  Almy  v.  Harris^  5  Johns.  176. 

Whatever  effect  the  statute  of  Anne  may  have  had  in  England,  as  to 
limiting  or  abridging  the  common-law  right  there  ;  no  such  effect,  upon  any 
sound  rules  of  interpretation,  can  grow  out  of  our  acts  of  congress.  There 
is  a  wide  difference  in  the  phraseology  of  the  laws.  The  statute  of  Anne 
contains  negative  words.  It  declares,  that  the  author  shall  have  the  sole 
right  and  liberty  of  printing,  Jkc,  for  the  time  contained  in  the  statute,  and 
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no  longer ;  and  these  are  the  words  upon  which  the  advocates  for  the 
limitation  of  the  common-law  right  mainly  rest ;  and  it  was,  for  a  long 
time,  considered  by  the  ablest  judges  in  England,  that  even  these  strong 
words  did  not  limit  or  abridge  the  common-law  right ;  and  the  question,  at 
this  day,  is  not  considered  free  from  doubt. 

This  act,  and  the  construction  which  it  had  received  in  England,  were 
well  known  and  understood,  when  the  act  of  congress  was  passed,  and  no 
such  limitation  is  inserted  or  intended,  or  any  matter  at  all  repugnant  to 
the  continuance  of  the  common-law  right,  in  its  full  extent.  These  laws 
proceed  on  the  ground  that  the  common-law  remedy  was  insufficient  to 
protect  the  right ;  and  provide  additional  security,  by  means  of  penalties,  for 
the  violation  of  it.  Congress  having  before  them  the  statute  of  Anne,  and 
*flQ7l  *PP'''8^^  ^^  ^^^  doubt  entertained  in  ^England  as  to  its  effect  upon 
^  the  common-law  right,  if  it  had  been  intended  to  limit  or  abridge 
that  right,  some  plain  and  explicit  provision  to  that  effect  would  doubtless 
have  been  made ;  and  not  having  been  made,  is,  to  my  mind,  satisfactory 
evidence  that  no  such  effect  was  intended. 

If  the  present  action  was  to  recover  the  penalties  given  by  the  statute, 
it  might  be  incumbent  on  the  appellants,  to  show  that  all  the  requirements 
in  the  acts  of  congress  had  been  complied  with.  This  would  be  resorting  to 
the  new  statutory  remedy,  and  the  party  must  bring  himself  within  the 
statute,  in  order  to  entitle  him  to  that  remedy.  But  admitting  that  the 
right  depends  upon  the  statute,  and  is  limited  to  the  time  therein  prescribed, 
the  remedy  by  injunction  continues  during  that  time.  This  is  admitted  by 
Mr.  Justice  Yates,  in  Millar  v.  Taylor,  The  author,  says  he,  has  certainly 
a  property  in  the  copy  of  his  book,  during  the  term  the  statute  has  allowed  ; 
and  whilst  that  term  exists,  it  is  like  a  lease,  a  grant,  or  any  other  common- 
law  right ;  and  will  equally  entitle  him  to  all  common-law  remedies  for  the 
enjoyment  of  that  right.  He  may,  I  should  think,  iilc  an  injunction  bill  to 
stop  the  printing.  But  I  may  say,  with  more  positivcness,  he  might  bring 
an  action  to  recover  satisfaction  for  the  injury  done,  contrary  to  law,  under 
the  statute.  And  the  same  doctrine  is  laid  down  by  the  whole  court,  in 
Beckford  v.  Hood,  7  T.  R.  620.  Lord  Kenyon  says,  the  statute  vests  the 
right  in  authors  for  certain  periods  ;  and  within  those  periods,  the  act  says, 
the  author  shall  have  the  sole  right  and  liberty  of  printing,  &c. ;  and  the 
statute  having  vested  the  right  in  the  author,  the  common  law  gives  the 
remed}'  by  action  on  the  case,  for  a  violation  of  it ;  and  that  the  act,  by 
creating  the  penalties,  meant  to  give  a  cumulative  remedy. 

The  language  in  the  statute  of  Anne,  which  is  considered  as  vesting  the 
right,  is  the  same  as  in  the  act  of  congress.  In  the  former,  it  is  considered 
as  necessarily  implied  in  the  declaration,  that  the  author  shall  have  the  solo 
right,  during  such  time,  Jkc.  And  in  the  act  of  congress,  there  is  the  same 
declaration,  that  the  author  shall  have  the  sole  right  of  printing,  Ac,  from 
the  time  of  recording  the  title  in  the  clerk's  office.  The  right  being  thus 
vested  at  the  time,  draws  after  it  the  common  law  remedy.  And  there  is 
KAOfil  °^  more  reason  for  *contending,  that  the  remedy  given  by  the 
-'  statute,  supersedes  the  common-law  remedy,  under  the  act  of  con- 
gress, than  under  the  statute  of  Anne.  The  statute  remedy  is  through  the 
means  of  penalties,  in  both  cases. 

The  term  for  which  the  copyright  is  secured  in  the  case  now  before  the 
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court,  has  not  expired  ;  and  according  to  the  admitted  and  settled  doctrine 
in  England,  under  the  statute  of  Anne,  the  common-law  remedy  exists 
during  that  period.  Upon  the  whole,  in  whatever  light  this  case  is  viewed, 
whether  as  a  common-law  right,  or  depending  on  the  act  of  congress, 
I  think,  the  appellants  arc  entitled  to  the  remedy  sought  by  the  bill ;  and 
that  the  decree  of  the  court  below  ought  to  be  reversed,  the  injunction 
made  perpetual,  and  an  account  taken  according  to  the  prayer  in  the  bill, 
without  directing  an  issue  to  try  any  matter  of  fact,  touching  the  right. 


Baldwin,  Justice.  (Dissenting.) — The  bill  of  the  complainants  prays 
an  injunction,  an  account,  and  for  general  relief.   The  bill  states,  the  answ^^f 
does  not  deny,  and  the  fact  is  admitted,  that  the  complainants  have  been    ^  o 
the  quiet,  peaceable  and  unquestioned  possession  of  a  copyright  to   t' 
twelve  volumes  of  Wheatou's  reports,  from  the  time  of  their  first  public 
tion  till  the  publication  of  the  third  volume  of  Condensed  reports,  by  1  fs^ 
respondents,  in  February  1831,  which  possession  has  been  had  and  continu^?^ 
under  claim  and  color  of  title.     The  first  volume  of  Mr.  Whea ton's  repoi-^^ 
was  entered  for  copyright  in  the  office  of  the  clerk  of  the  district  court  of 
Pennsylvania,  in  December  1816,  and  a  copy  of  the  entry  duly  published  on 
the  title  leaf  ;  the  succeeding  volumes  were  entered  in  the  same  manner,  in 
each  successive  year,  till  1827,  when  Mr.  Wheaton  ceased  to  be  the  reporter 
of  the  supreme  court. 

In  May  and  June  1830,  the  first  volume  was  again  entered  in  the  clerk's 
office  of  the  southern  district  of  New  York,  in  order  to  secure  the  copyright 
for  a  further  term  of  fourteen  years,  and  in  October  following,  there  was 
deposited  in  the  department  of  state  a  copy  of  the  book  ;  the  publication  in 
the  newspapers,  according  to  law,  was  also  made  immediately  after  the  entry 
-Wi'th^  the  clerk.  In  June  1828,  Mr.  Peters,  one  of  the  respondents,  issued 
his  proposals  for  condensing  the  reports  of  cases  decided  by  the  supreme 
court,  in  which  he 'declared,  that  ^Mt  is  not  considered  that  the  work  now 
announced,  and  part  of  the  materials  for  which  are  arranged,  will  interfere 
with  the  interests  of  those  gentlemen  who  have  preceded  the  reporter  in  the 
station  he  has  the  honor  to  hold."  "  The  legal  rights  of  the  proprietors  of 
those  most  able  and  valuable  works  will  be  carefully  respected."  ^'  Nothing 
will  be  inserted  in  the  contemplated  publication  but  matters  which  are 
of  public  record,  and  which,  from  their  very  nature,  cannot  be  the  subject  of 
literary  property."  There  does  not  appear  in  the  pleadings,  exhibits  or  evi- 
dence in  the  case,  any  declaration  of  any  intention  by  Mr.  Peters  to  invade 
the  legal  rights  of  any  former  reporters,  or  any  allegation  that  they  bad  not 
complied  with  the  requisites  of  the  law,  which  were  necessary  to  secure  to 
them  the  benefits  conferred  ;  he  seems  to  have  viewed  his  publication  as 
calculated  to  increase  the  demand  for  the  original  reports,  as  well  as  their 
reputation,  and  that  the  nature  of  his  work  would  not  interfere  with  the 
rights  of  those  who  were  their  proprietor.  His  first  annunciation  of  a  denial 
of  any  right  in  the  complainants,  appears  to  have  been  on  or  about  the  time 
of  publishing  the  third  volume  of  the  Condensed  reports,  embracing  Mr. 
Wheaton's  first  volume,  which  was  in  February  1831,  after  the  com- 
plainants had  made  claim  to  a  second  term  of  copyright  in  that  volume, 
by  a  second  entry  ;  Mr.  Donaldson  claiming  as  purchaser  and  proprietor 
for  a  valuable  consideration  ;  and  Mr.  Wheaton,  claiming,  as  the  author,  all 
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the  right  not  vested  in  Mr.  Donaldson  by  purchase.  They  and  those 
claiming  under  them  had  been  left  in  the  unmolested  enjoyment  of  their 
claims,  under  color  of  right,  till  that  time  ;  since  which,  the  respondents 
have  denied  to  them  any  legal  or  equitable  right  of  property  in  any  of  the 
volumes  of  reports  originally  published  by  Mr.  Wheaton.  It  is  not  pre-, 
tended,  that  these  books  of  reports  were  not  duly  entered  with  the  clerk  of 
the  district  court,  nor  that  a  copy  of  such  entry  was  not  duly  certified  and 
published  on  the  title  leaf  of  each  volume,  according  to  the  requisitions  of 
law.  The  respondents  oppose  the  prayer  of  the  bill,  solely  on  the  ground, 
that  there  was  no  publication  in  the  newspapers,  when  the  first  record  was 
made,  and  that  no  copy  of  the  books  was  deposited  in  the  office  of  the 
secretary  of  state,  as  required  by  the  third  and  fourth  sections  of  the  act 
of  1790  ;  and  also  because  the  Condensed  Reports  do  not  violate  any  right 
of  property  in  the  complainants  to  the  reports  of  the  decisions  of  the 
supreme  court,  they  not  being  the  subject  of  copyright. 

Conceding,  for  the  present,  that  no  publication  or  deposit  has  been 
proved  to  have  been  made,  within  the  time  required,  the  first  question  which 
arises  is,  whether  there  is  any  equity  in  the  complainant's  bill,  which  entitles 
him  to  any  relief  ?  The  course  and  principles  of  equity,  on  applications  for 
injunctions  to  prevent  the  violation  of  the  rights  of  literary  property,  have 
been  clearly  defined  and  well  settled  by  courts  of  chancery,  in  £ngland  and 
this  country,  and  are  enjoined  on  the  observance  of  the  courts  of  the  United 
States,  by  the  acts  of  congress  of  1819  and  1831.  The  uniform  rule  of  courts 
of  equity  is,  to  award  an  injunction  in  favor  of  a  party  claiming  a  copyright 
or  a  patent,  b}''  color  of  title,  if  he  has  been  in  the  long-continued  possession, 
and  the  injunction  will  be  continued  till  the  party  contesting  the  right  shall 
show  that  it  is  mere  color.  Though  the  right  is  doubtful,  the  court  will  not 
dissolve  th('  injunction,  at  the  hazard  of  the  right  being  established  at  law. 
No  terms  will  be  imposed  on  the  party  applying  for  protection  of  his  |)os- 
session,  nor  will  the  court  permit  the  possession  to  b6  changed,  till,  on  a 
trial  of  the  right  at  law,  the  author  or  proprietor  fails  to  establish  it.  The 
length  of  time  during  which  an  author  has  been  in  the  enjoyment  of  his  copy- 
right or  invention,  is  very  important.  If  his  possession  has  been  only  of 
recent  date,  he  will  not  be  allowed  an  injunction,  in  a  doubtful  case  of  right, 
nor  entitled  to  its  continuance,  unless  he  proceeds  to  establish  his  right  at 
law  ;  but  where  the  possession  has  been  of  some  duration,  especially,  where  it 
has  been  long  held  and  peaceably  continued,  it  will  be  protected,  though  no 
proceeding  is  had  at  law.  The  cases  on  this  subject  are  full  and  conclusive, 
in  establishing  the  course  and  principles  of  courts  of  equity.  (6  Yes.  707, 
710;  14  Ibid.  132,  136  ;  3  Meriv.  628  ;  2  Russ.  401  ;  Coop.  Eq.  156  ;  Eden 
87,  205,  206  ;  9  Johns.  567,  570,  583,  589  ;  4  W.  C.  C.  260,  489;  1  Paine  449. 
8.  P.  12  Wheat.  198-9.)  The  rules  established  in  these  cases,  are  of  unques- 
tioned authority,  and  cover  the  whole  ground  of  the  complainant's  case  as  to 
all  the  volumes  of  Wheaton's  reports,  the  last  of  which  was  entered  for  copy- 
right in  June  1827,  nearly  four  years  before  any  actual  or  threatened 
invasion  of  the  quiet  and  exclusive  enjoyment  under  color  of  title.  No  case 
has  occurred,  where  such  a  possession  has  been  held  insufiicient  to  entitle 
the  party  to  an  injunction,  before  any  trial  at  law  or  suit  for  damages.  The 
injunction  will  be  perpetuated  without  any  directions  to  bring  an  action.  (8 
Yes.  227 ;  Mitf.  Plead.  128-9.)     It  is  in  the  discretion  of  the  court^  to  order 
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a  suit  or  an  issue,  or  uot,  according  to  the  circumstances  of  the  case.     (11 
Yes.  424.)     But  the  establishment  of  the  legal  right  has  never  been  held 
requisite,  unless  the  copyright  is  recent,  or  the  author  has  acquiesced  for  a 
long  time  after  the  infraction.     These  are  cases  peculiarly  favored  in  courts 
of  equity,  especially,  when  purchasers  for  a  valuable  consideration,  without 
notice  of  any  dispute  about,  or  doubts  of,  the  right,  are  concerned.   In  Mor- 
ris v.  JTellt/y  the  plaintiff  claimed  as  a  purchaser,  though  he  could  not  prove 
that  the  assignment  was  in  writing  ;  but  the  chancellor  said,  ^^I  shall  assume 
that  jour  title  is  regular,  until  they  show  the  contrary"  (1  Jac.  &  Walk. 
481),  and  granted  the  injunction,  although  the  court  of  king's  bench  had 
decided,  that  an  assignee  could  not  recover  damages,  unless  the  assignment 
was  in  writing.     (3  M.  &  S.  7,  9.)     In  Mawman  v.  Teg(/y  the  chancellor 
observed,  "  whether  the  title  be  a  good  legal  title  in  them  or  not,  is  one 
question ;  but  it  appears  to  me,  they  have  a  complete  equitable  title,  and  if 
the  defendants  are  to  have  the  benefit  of  the  delay  which  bringing  the  action 
may  occasion,  they  ought  to  be  directed  to  admit  the  legal  title  upon  tho 
trial  of  the  action,  because  a  court  of  law  cannot  try  the  equitable  title." 
{2  Russ.  335.)     The  injunction   was  continued.     So,  an  injunction  will  be 
awarded  in  favor  of  a  purchaser,  though  it  is  doubtful  whether  the  defend- 
ant's work  is  a  piracy  or  a  fair  abridgment.     (1  Bro.  C.  C.  451.)     But  an 
injunction   will  not  be  granted,  in  favor  of   an  author,  against  one  who 
publishes  the  book  under  a  license  from  him,  or  a  gift  of  the  manuscript ; 
nor  against  a  party  who  has  been  led  into  the  publication  by  the  encourage- 
ment and  acquiescence  of  the  author.     (Jacob  311.) 

Adhering  to  the  principle  that  time  and  acquiescence  shall  avail  an 
author,  whose  long  possession  under  a  claim  of  copyngbt  has  been  invaded, 
and  entitle  him  to  an  injunction,  without  a  trial  of  the  legal  right,  courts  of 
equity  apply  it  in  favor  of  defendants,  when  authors  suffer  time  to  run  on 
the  violation  of  their  rights.  "  Where  ten  have  been  allowed  to  publish,  the 
court  will  not  restrain  the  eleventh."  "  A  court  of  equity  frequently  refuses 
an  injunction,  where  it  acknowledges  a  right,  when  the  conduct  of  the 
party  has  led  to  a  state  of  things  which  occasions  the  application,  and  there 
fore,  will  refuse  or  dissolve  an  injunction,  without  saying  in  whom  the  rigli: 
is  (Jacob  18),  or,  when  the  copyright  is  admitted,  if  there  has  been  a  viola- 
tion for  fifteen  years.     (19  Ves.  447-8.) 

After  such  a  course  of  adjudication  in  equity,  I  may  assume  it  as  a  set- 
tled rule,  that  in  a  case  like  this,  no  chancellor  would  inquire  into  the  legal 
title  of  the  complainants,  but  would  direct  it  to  be  admitted,  on  an  issue  to 
ascertain  the  extent  of  the  piracy.  At  all  events,  it  is  unprecedented,  to 
refuse  all  relief,  in  a  suit  between  a  purchaser  in  quiet  possession,  claiming 
by  law,  on  the  one  side,  and  on  the  other,  a  party  who  sets  up  no  particular 
right  of  his  own,  but  contents  himself  with  a  general  denial  of  any  right  in 
the  other.  If  the  parties  in  the  present  case  were  reversed,  and  the  respon- 
dents sought  to  enjoin  the  complainants  from  proceeding  to  assert  their 
legal  rights  by  suits  at  law,  by  actions  for  the  penalties,  under  the  act  of 
1790,  or  the  destruction  of  the  work  which  was  an  alleged  piracy,  the  pos- 
session of  Messrs.  Wheaton  and  Donaldson  would  be  a  complete  answer  to. 
a  bill  founded  on  tho  common  right  asserted  by  Messrs.  Peters  and  Gregg. 
^' An  injunction  for  such  a  purpose,  and  under  such  circumstances,  would  be 
unprecedented.     The  common  right  must  be  first  legally  established,  and 
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the  defendants  mast  be  first  duly  ousted  of  their  pretension  and  possession, 
by  due  coarse  of  law.     (7  Johns.  Ch.  165.) 

An  injunction  will  not  be  granted,  to  restrain  a  party  who  has  been  in 
possession  for  any  length  of  time,  who  claims  by  a  title  adverse  (7  Johns. 
Ch.  165),  till  the  right  is  first  settled  at  law.  (6  Ibid.  20  ;  19  Yes,  44,  47-8; 
1  Cox  182  ;  6  Yes.  51.)  A  plaintiff  who  states  such  a  case,  puts  himself  out 
of  court  as  to  the  injunction.  (4  Johns.  Ch.  22.)  It  is  a  proper  remedy  to 
protect  a  possession,  till  it  appears  to  be  against  right,  but  it  is  never  used 
to  disturb  a  possession  under  claim  and  color  of  right ;  especially,  a  right 
asserted  under  an  act  of  parliament.  (1  Yes.  sen.  476.)  There  are  no  cases 
in  which  courts  of  equity  administer  this  remedy  more  liberally,  than  in 
favor  of  authors  and  inventors,  whose  rights  are  easily  invaded,  without  a 
possibility  of  their  exhibiting  to  a  jury  the  whole  extent  of  damage  which 
they  may  have  sustained  by  their  invasion.  (17  Yes.  424.)  Hence  has  arisen 
the  fixed  rule  of  equity,  that  long  possession,  under  claim  and  color  of  title, 
is  sufficient  to  entitle  an  author  or  inventor  to  an  injunction,  without  a 
decision  as  to  the  right ;  the  great  object  is,  to  protect  possession,  not  merely 
the  settled  right.  Possession  is,  in  all  csLRes^primd  facie  evidence  of  a  right 
of  possession,  and  is  never  disturbed,  at  law  or  in  equity,  until  better  evi- 
dence appears  in  an  adverse  party.  The  evidence  of  possession  varies 
according  to  the  subject-matter  ;  the  proprietor  of  a  book  can  have  no  other 
evidence  of  possession  or  property,  than  that  he  has  enjoyed  the  exclusive 
right  of  printing  and  selling  it,  without  any  attempt  to  question  or  diNturb 
it.  This  is  as  much  actual  possession,  as  the  occupation  of  laud,  or  the  use 
of  a  chattel,  and  gives  him  all  right  incident  to  possession  as  evidencing  a 
title  to  property. 

Among  these  rights,  none  is  more  undoubted  than  the  remedy  by  injunc- 
tion, till  his  possession  is  shown  to  be  merely  colorable.  In  resting  their 
case  on  the  legal  objections  to  the  copyright  claimed  by  the  complainants, 
the  counsel  for  the  respondents  seemed  to  have  overlooked  these  principles, 
which  prevail  in  all  courts  of  equity,  as  well  as  the  bxpress  directions  of  the 
acts  of  congress,  which  authorize  the  federal  courts  'Ho  grant  injunctions, 
according  to  the  course  and  principles  of  courts  of  equity,  to  prevent  the 
violation  of  the  rights  of  authors  or  inventors,  secured  to  them  by  any  laws 
of  the  United  States,  on  such  terms  and  conditions  as  the  said  courts  may 
deem  fit  and  reasonable."  (3  U.  S.  Stat.  481.)  This  is  an  express  adoption 
of  the  rules  by  which  possession  by  color  and  claim  of  title  is  protected  by 
injunction,  equally  with  possession  by  a  perfect  title  acquired  by  a  compli- 
ance with  all  the  requisites  and  directions  of  the  law.  Ko  court  of  equity 
has  ever  made  any  distinction  between  the  two  classes  of  cases,  or  has  ever 
entered  into  the  inquiry,  whether  the  party  has  strictly  followed  the  law,  if 
in  his  bill  he  presents  a  case  of  apparent  equity,  of  primd  fctcie  right, 
accompanied  by  long  possession,  peaceable  and  uninterrupted,  while  the 
other  party  rests  merely  on  his  own  common  right,  simply  denying  the 
right  of  the  complainant.  Nor  can  a  court  of  the  United  States  refuse  an 
injunction,  in  such  a  case,  without  directly  contravening  all  settled  princi« 
pies.  The  settled  course  of  equity  has  also  become  statute  law,  leaving  no 
discretion  in  the  court,  except  to  decide  whether  the  case  comes  before  them 
under  such  circumstances  as  bring  it  within  the  rules  settled  by  adjudira« 
tions  in  equity,  and  the  terms  on  which  the  injunction  shall  be  granted. 
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The  acts  of  congress  which  secare  to  authors  and  inventors  their  prop- 
erty, superadded  penalties  in  the  one  case,  and  treble  damages  in  the  other, 
to  t}ie  ordinary  remedies  which  are  prescribed  for  the  violation  of  the  rights 
to  real  and  personal  property.  This  arises  from  the  known  inadequacy  of 
the  ordinary  remedies  which  limit  the  right  of  the  injured  party  to  a  recov- 
ery of  the  amount  of  actual  injury  he  sustains  by  the  violation  of  his  right. 
To  place  the  proprietors  of  literary  property  on  a  worse  footing  in  courts  of 
equity,  than  the  owners  of  other  property,  would  be  not  only  subversive  of 
all  priciples  of  justice,  but  in  direct  repugnance  to  the  spirit  of  the  constitu- 
tion and  laws,  which  make  authors  and  inventors  the  favorites  of  national 
legislation,  and  deem  the  violators  of  their  rights  public  offenders.  Literary 
piracy  is  an  offence  subjecting  the  violator  to  a  penalty,  accruing,  one-half 
to  the  party  injured,  the  other  half  to  the  United  States.  When  such  is  the 
language  and  spirit  of  the  laws  of  1790, 1802  and  1831,  that  the  violation  of 
this  right  is  deemed  a  public  offence,  as  well  as  a  private  injury,  I  find  a 
strong  assurance  that  in  the  eye  of  equity,  literary  property  is,  at  least,  as 
sacred  as  any  other ;  nor  can  I,  for  a  moment,  doubt,  that  the  plain  course  of 
its  courts,  and  high  duty,  is,  to  impart  to  it  the  fullest  degree  of  protection 
which  is  afforded  to  property  less  exposed  to  invasion,  and  to  guard  from 
impending  danger  a  class  of  suiters  who,  from  the  nature  of  their  rights, 
and  the  mode  of  their  violation,  can  have  no  remedy  at  law,  which  is  at  all 
efficient  or  adequate. 

The  present  is  one  of  the  strongest  cases  which  can  occur.  As  to  the 
first  volume  of  Wheaton's  reports,  the  complainants  had  been  in  the  quiet 
enjoyment  of  the  copyright,  for  the  full  term  of  fourteen  years ;  the  book 
had  been  entered  a  second  time,  and  every  direction  of  the  acts  of  1790  and 
1802  had  been  literally  and  strictly  complied  with  to  the  letter,  before  any 
actual  or  threatened  invasion  or  denial  of  their  right.  The  respondents  do 
not  deny,  that  the  copyright  has  been  duly  secured  for  a  second  term  of 
fourteen  years,  if  it  was  so  secured  for  the  first ;  their  whole  case  rests  on 
their  legal  exceptions  to  the  validity  of  their  right  during  the  first  term. 
They  do  not  allege  the  want  of  notice,  or  that  they  have  interfered  with  the 
rights  and  possession  of  the  complainants,  through  any  mistake,  ignorance 
or  misapprehension,  nor  do  they  assert  in  themselves  any  exclusive  right  to 
the  matter  taken  from  Mr.  Wheaton's  reports,  and  inserted  in  their  work, 
or  that  he  had  pirated  from  others  what  he  claims  as  his  own  property. 
Still  less  do  they  pretend,  that  the  omission  on  his  part  to  make  publication 
in  the  newspapers,  or  to  deposit  a  copy  in  the  office  of  the  secretary  of  state, 
has  led  them  into  any  error  or  mistake  in  relation  to  the  pretentions  or 
claims  of  Mr.  Wheaton  to  the  copyright.  The  prospectus  of  1828  shows 
the  most  ample  notice  in  fact.  So  far  from  evincing  a  disposition,  or  con- 
taining a  threat,  to  violate  the  rights  of  property  in  the  reports,  or  to  injure 
their  sale,  it  makes  and  repeats  the  assurance,  that  they  will  be  respected, 
and  the  demand  for  the  books  enlarged  ;  thus  furnishing  the  most  conclu- 
sive answer  to  any  allegation  of  delay  in  applying  for  an  injunction,  or  any 
tacit  acquiescence  in  the  violation  of  the  rights  of  the  complainants,  which 
might  otherwise  have  been  made,  if  the  prospectus  of  1828  had  avowed  an 
intention  of  denying  their  right.  The  present  suit  was  brought  i  i  about 
three  months  after  this  intention  became  manifested,  by  the  publication  of 
the  third  volume  of  the  Condensed  reports.    So  that  no  such  possession  in 

8  Pbt.— 29  449 


698  e  SUPREME  COURT  fjan'y 

WheatoQ  v.  Peters. 

the  respondents,  as  would  afford  any  objection  to  the  relief  sought,  can  be 
set  up  by  them. 

If  this  were  a  suit  at  law,  to  recover  damages  for  the  piracy  of  tie  mat- 
ter contained  in  the  first  volume  of  Wheaton's  reports,  I  could  not  doubt, 
that  the  court  would  instruct  the  jury,  that  it  was  too  late  to  contest  the 
copyright  during  the  first  fourteen  years,  after  its  peaceable  enjoyment 
during  the  whole  term,  and  that  its  renewal,  after  all  the  requisites  enjoined 
on  authors  had  been  fully  complied  with,  some  months  before  an  invasion  by 
the  defendants,  was  sufficient  to  entitle  them  to  some  damages.  In  a  suit 
at  law  for  pirating  a  book,  the  first  publisher  may  recover  damages,  though 
he  has  obtained  the  materials  improperly,  and  procured  the  copyright  by 
abusing  his  trust ;  he  has  a  right  to  the  copy,  and  to  an  action  against  the 
person  who  publishes  it  without  his  authority.  ^^  It  may  be  a  ground  in 
equity,  as  between  the  person  entitled  and  the  person  who  first  published  it, 
but  it  does  not  destroy  the  right  of  the  latter  to  sue  a  person  pirating  that 
right."  (4  Esp.  169.)  A  tenant  who  had  been  in  possession  of  land  for 
fourteen  years,  under  a  void  lease,  but  who  had  received  a  valid  one  for  a 
new  term,  and  remained  in  possession,  would,  to  all  intents  and  purposes, 
be  deemed  in  law  to  have  been  in  the  lawful  possession,  during  the  whole 
period  of  his  occupation,  as  well  against  the  lessor,  as  a  stranger  or  trespas- 
ser. On  an  application  to  a  court  of  equity,  to  protect  his  possession  against 
an  adverse  pretension,  it  would  not  listen  to  a  mere  legal  technical  object- 
ions to  the  title,  but  would  leave  the  party  opposing  the  injunction  to  pro- 
ceed at  law  to  invalidate  the  right  of  the  complainant ;  when  this  would  be 
done,  the  injunction  would  be  dissolved,  of  course.  In  a  case  of  an  invasion 
of  the  possession  of  literary  property,  the  call  for  the  interference  of  a 
court  of  equity  is  much  more  imperious  than  in  any  other,  the  prompt  and 
summary  remedy  of  injunction  being  the  only  adequate  one.  There  is  also 
a  powerful  reason,  in  favor  of  the  most  liberal  allowance  of  the  healing 
effects  of  time  and  acquiescence,  in  viewing  mere  legal  or  formal  defects  in 
copyrights  and  patents  for  inventions,  growing  out  of  the  provisions  of  the 
acts  of  congress. 

The  fourth  section  of  the  act  of  1802,  imposes  a  penalty  of  one  hundred 
dollars  on  any  person  who  shall  insert  in  any  book,  or  impress  upon  it,  that 
the  same  has  been  entered  according  to  the  act  of  congress,  if  they  have  not 
legally  acquired  the  copyright  of  such  book,  to  be  recovered,  one-half  to  the 
use  of  the  person  who  may  sue  for  it,  and  the  other  half  to  the  use  of  the 
United  States ;  provided  the  action  be  commenced  within  two  years  from 
the  time  the  cause  of  action  may  have  arisen.  (2  U.  S.  Stat.  1 72.)  The 
same  provision  is  contained  in  the  11th  section  of  the  act  of  1831.  (4  Ibid. 
438.)  It  is  thus  put  in  the  power  of  any  person  to  test,  by  due  process  of 
law,  the  validity  of  any  copyright,  before  he  makes  any  publication  of  any 
matter  contained  in  a  book  already  published  with  a  claim  of  right  under 
color  of  law  ;  in  the  words  of  the  decisions  in  equity,  he  can,  by  these 
means,  "  show  the  claim  to  be  mere  colorable,"  which  being  done  by  a 
recovery  of  the  penalty,  an  effectual  bar  is  interposed  to  any  proceeding  in 
equity  by  way  of  injunction.  In  the  present  case,  such  an  action  could 
have  been  commenced  against  Mr.  'Wheaton  for  the  publication  of  the 
eleventh  volume,  at  any  time  previous  to  the  20th  July  1828,  for  the  twelfth, 
at  any  time  before  the  25th  June  1829,  and  for  the  republication  of  the  first 
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volumey  with  the  impress  of  right  in  a  second  edition,  at  any  time  before  the 
14th  May  1832.  If  a  party  is  disposed  to  contest  or  invade  the  right  of 
another  claiming  a  copyright  of  a  book,  in  the  mode  pointed  out  by  law,  he 
comes  into  a  court  of  equity  with  a  bad  grace,  to  disturb  a  long  quiet  and 
peaceable  enjoyment  of  a  right,  by  urging  only  the  same  objections  which 
remain  open  to  him  for  two  years  after  the  publication  of  any  book,  with 
the  impress  and  claim  of  copyright,  by  a  process  of  which  he  can  avail  him- 
self at  his  pleasure,  during  the  time  prescribed  by  congress. 

The  adjudications  in  equity  have  not  defined  the  time  of  possession  which 
will  entitle  an  author  to  a  continued  injunction  against  a  violator  of  his 
rights,  but  I  think  the  acts  of  congress  which  limit  the  suits  for  this  penalty 
for  claiming  a  copyright,  when  none  has  been  secured  by  law,  ought  to  be 
taken  as  fixing  the  longest  period  during  which  an  opposing  party  ought  to 
be  permitted  to  make  such  objections  to  an  injunction,  as  require  a  court  of 
equity  to  examine  into  the  validity  of  the  title.  For  these  reasons,  I  am 
clearly  of  opinion,  that  there  is  in  the  bill  of  the  complainants,  and  in  the 
case,  as  it  now  appears,  such  manifest  equity,  as  entitles  them  to  the  relief 
prayed  for,  and  that  it  is  contrary  to  the  whole  course  and  best-settled  prin- 
ciples of  equity,  to  make  that  relief  dependent  on  the  result  of  an  issue  on 
the  fact  of  publication  in  the  newspapers,  or  the  deposit  of  a  copy  in  the 
department  of  state.  These  are  matters  which  can,  in  no  case,  affect  the 
equity  of  the  claim  to  an  injunction,  under  the  crcumstances  of  this  contro- 
versy ;  they  are  sheer  dry  legal  objections,  mere  forms  affecting  only  the 
strict  legal  right,  without  impairing  the  strong  equity  arising  from  long  and 
quiet  enjoyment. 

Should  the  complainants  bring  an  action  for  damages,  the  defendants  will 
have  the  full  benefit  of  these  objections.  A  court  of  law  is  the  proper  place 
in  which  to  urge  them,  and,  in  my  opinion,  the  only  one  where  they  can  be 
available,  after  this  lapse  of  time.  No  distinction  is  better  established  in 
equity,  than  that  time  and  long  possession  are,  in  all  cases,  circumstances 
of  powerful  effect,  especially,  in  cases  of  injunction.  The  course  now  taken 
by  this  court,  not  only  confounds  all  distinction  between  cases  of  recent  and 
long  possession,  in  opposition  to  all  authority,  but  by  permitting  the  objec- 
tions now  urged  to  be  available,  after  such  long  possession,  establishes  a 
universal  rule,  that  an  author  is  bound,  after  any  lapse  of  time,  to  be  pre- 
pared with  proof  of  matters  purely  inpaiSy  on  the  penalty  of  forfeiting,  not 
only  all  his  legal,  but  equitable,  remedies  for  the  violation  of  his  right.  As 
the  case  now  stands,  the  complainants  are  put  to  the  same  proof  of  their 
right,  as  if  their  book  was  newly  published ;  they  are  deprived  of  all  the 
benefits  which  time  and  long  possession  give  to  -all  suitors  in  a  court  of 
equity,  and  are  compelled,  while  suing  there,  to  assume,  in  all  respects,  the 
attitude  of  suitors  in  a  court  of  law,  claiming  damages.  I  am  utterly  mis- 
taken in  the  first  principles  of  the  law  of  equity,  if  this  comports  with  jus- 
tice or  good  conscience. 

The  only  ground  for  refusing  an  injunction  in  this  case,  which  is  exam- 
inable on  this  appeal,  is,  in  my  opinion,  the  allegation  that  the  reports  of 
Mr.  Wheaton  are  not  the  subject  of  copyright.  The  opinions  of  the  court 
are  clearly  not  so,  but  the  marginal  notes,  or  syllabus  of  the  cases  and  points 
decided,  the  abstract  of  the  record  and  evidence,  and  the  index  to  the  sev- 
eral volumes,  are  as  much  literary  property  as  any  productions  of  the  mind, 
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None  require  the  exercitte  of  more  judgmeDt  aud  labor,  and  they  add  greatly 
to  the  value  aud  utility  of  the  reports,  as,  without  them,  they  would  compel 
the  reader  to  examine  the  whole  opinion,  in  order  to  ascertain  the  points 
decided,  and  the  whole  book  must  be  searched,  before  the  substance  of  its 
contents  could  be  known.  Nothing  contributes  so  much  to  the  correct 
undi^rstanding  of  the  adjudications  of  a  court,  as  a  judiciously  condensed 
view  of  the  case  in  which  it  is  rendered.  These  summaries,  together  with 
the  notes  and  index,  indicate  the  talent  of  the  reporter,  as  well  as  relieve  the 
bar  and  the  judges  of  great  labor.  They  are  professional  productions  of  the 
highest  order,  which  deserve,  in  an  eminent  degree,  the  fulness  of  protection 
which  the  law  can  afford  to  literary  property.  In  the  present  case,  it  is  not 
denied,  in  the  answer  or  the  argument,  that  the  marginal  notes,  the  summa- 
ries and  index  of  Mr.  Wheaton,  have  been  very  freely  copied  in  the  Con- 
densed reports,  which,  generally  speaking,  with  the  exception  of  the  argu- 
ments of  counsel,  and  the  notes  of  Mr.  Wheaton,  at  the  end  of  the  cases,  are 
a  transcript  of  his  reports.  There  may  be  exceptions,  but  such  is  the  gen- 
eral character  of  the  respondent's  works.  So  far,  therefore,  as  it  is  a  pub- 
lication of  what  was  the  subject  of  copyright,  in  the  reports  of  Mr.  Wheaton, 
it  is  a  violation  of  his  right  of  property,  the  further  progress  of  which  ought 
to  be  enjoined,  and  an  account  of  past  profits  decreed,  on  such  principles  as 
the  court  may  deem  equitable. 

As,  however,  I  have  the  misfortune  to  differ  with  the  court  on  this  part 
of  the  case,  it  is  necessary  to  give  my  opinion  on  the  other  questions  which 
have  arisen,  as  to  which  I  cannot  concur  in  the  conclusions  to  which  the  major- 
ity have  arrived.  These  questions  are  :  1.  The  common-law  right  of  authors 
in  their  production  :  2.  Whether,  by  the  act  of  congress  of  1790,  the  pub- 
lication in  the  newspapers,  and  the  deposit  of  a  copy  in  the  office  of  the 
secretary  of  state,  are  indispensable  to  vest  a  copyright.  The  evidence  of 
there  being  at  common  law  a  right  of  literary  property  in  the  authors 
of  books,  after  publication,  is  most  plenary,  both  from  the  common  consent 
and  general  understanding  in  the  community — ^judicial  and  legislative 
authority.  In  Ihnson  v.  CoUinSy  the  jury  found  a  special  verdict,  "  that 
before  the  reign  of  Queen  Anne,  it  was  usual  to  purchase  from  authors  the 
perpetual  copyright  of  their  books,  and  to  assign  the  same  for  valuable  con- 
sideration, and  to  settle  them  in  family  settlements,  for  the  provision  of 
wives  and  children."  (1  W.  Bl.  301.)  The  same  fact  was  found  by 
another  special  verdict,  in  Millar  v.  Taylor  (4  Burr.  2306)  ;  and  Lord 
Mansfikld  stated  another  fact,  clearly  showing  the  general  understanding 
that  there  was  such  property  in  authors.  "  There  are  many  decrees  which 
make  these  things  assets"  (1  W.  Bl.  335.)  The  court  of  chancery  has 
uniformly  proceeded  upon  the  common-law  right.  "They  considered  the 
act  (the  statute  of  Anne)  not  as  creating  a  new  offence,  but  as  giving  addi- 
tional security  to  a  proprietor  grieved,  and  gave  relief  without  regard  to 
any  of  the  provisions  in  the  act,  or  whether  the  time  was  or  was  not 
expired."  (4  Burr.  2407.)  In  Millar  v.  Taylor  also,  the  court  of  king's 
bench  solemnly  affirmed  the  common-law  right  of  authors.  The  defendant, 
after  assigning  errors  in  parliament,  suffered  a  non  pros,  of  his  writ  of 
error,  and  the  commissioners,  who  acted  in  place  of  the  lord  chancellor, 
granted  an  injunction.  (4  Burr.  2408.)  A  majority  of  the  judges  in 
Donaldsofi   v.'  Beckett^  affirmed  the  same  principle,  four  years  afterwards 
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(Ibid.  2417),  and  it  was  so  considered  in  this  country,  as  a  settled  point, 
before  the  adoption  of  the  constitution.      (Federalist,  No.   43,  p    241.) 
The  second  section  of  the  statute  of  8  Ann.,  c.  19,  contains  a  clear  and 
direct  legislative  affirmance   of   an  existing  right  of  property  in  books, 
after  publication.      "And    whereas,   many   persons   may,   through  ignor- 
ance, offend  against  this  act,  unless  some  provisions  be  made  whereby  the 
property  in  every  such  book  as  is  intended  by  this  act  to  be  secured  to 
the  proprietor  or  proprietors  thereof,  may  be  ascertained,"  Ac.  (4   Ruff. 
418.)     The  preamble  of  the  act  is  in  perfect  accordance  with  this  explicit, 
declaration  of  its  intention  to  secure  a  right  of  property  existing  in  pro- 
prietors before  its  passage,  and  being  in  affirmance  of  common  usage,  whicVi 
is  but  another  word  for  common  law,  leaves  no  doubt  of  what  the  law  w?%.» 
before  its  passage,  as  well  as  what  it  would  still  be  in  England,  if  it  lia.d 
not  been  held  to  abrogate  the  common-law  right,  and  to  confine  the  remed  v 
of  authors  to  cases  where  they  have  complied  with  the  requisitions  of  the 
statute  of  Anne.     It  is  not  necessary  to  inquire  into  the  construction  whicli 
that  statute  has  received  in  that  country,  further  than  as  it  may  elucidatt^ 
the  construction  of  the  acts  of  congress.     The  statute  of  Anne  was  passed 
after  the  settlement   of   Pennsylvania  ;  it  has  never  been   re-enacted    or 
adopted  by  usage,  and  is  not  in  force  as  a  part  of  its  law.     The  rules 
established  by  the  supreme  court,  relative  to  British  statutes  passed  after 
the  colonization,  are  conclusive  on  this  point.     (1  Dall.  67,   74  ;  3  Binn. 
695-6.) 

I,  therefore,  assume  it  as  a  point  settled  by  common  consent  and  judicial 
authority,  that  by  the  common  law  of  England,  before  the  American  revo- 
lution, the  author  of  a  book  had  a  property  in  it,  which  was  protected 
against  violation  as  much  as  land  or  a  chattel ;  it  was  a  right  known  and 
recognised,  which  passed  by  assignment  or  other  conveyance  ;  it  passed  to 
executors  as  the  other  estate  of  a  decedent,  and  was,  in  his  hands  assets  for 
the  payment  of  debts,  or  distribution  among  the  next  of  kin.  There  can 
be  no  higher  evidence  of  property  in  anything  else  than  that  by  common 
consent ;  it  passes  from  hand  to  hand  as  such,  under  the  sanction  of  law 
and  the  protection  of  courts  and  the  legislature  ;  the  common  law  knows 
no  distinction  of  right  between  one  species  of  property  and  another  ;  what- 
ever is  property  is  the  right  of  the  proprietor,  who  is  entitled  to  protection 
in  its  exclusive  enjoyment,  by  the  rules  of  the  common  law,  which  afford  a 
remedy  for  every  violation  of  right. 

It  is  a  principle  of  universal  recognition  in  the  United  States,  that  the 
common  law  of  England,  in  relation  to  what  is  property,  its  rights,  and 
the  remedies  prescribed  for  injuries  to  them,  was  also  the  common  law  of  the 
colonies,  from  their  first  settlement,  and  so  continued  till  the  revolution. 
On  some  subjects,  it  was  not  suited  to  the  condition  of  the  colonists  ;  and 
therefore,  not  adopted  ;  or  was  so  modified  as  to  conform  to  local  usage  or 
legislation,  but  as  respects  the  right  of  property,  it  was  of  universal  adop- 
tion. The  sixth  article  of  the  charter  to  Penn  contained  this  provision, 
"  That  the  laws  for  regulating  and  governing  of  property,  within  the  said 
province,  as  well  for  the  descent  and  enjoyment  of  lands,  as  for  the  enjoy- 
ment and  succession  of  goods  and  chattels,  and  likewise  as  to  felonies, 
should  be  and  continue  the  same  as  they  should  be,  for  the  time  being,  by 
the  general  coarse  of  the  law  in  the  kingdom  of  England,  until  the  laws 
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should  be  altered  by  the  said  William  Penn,  bis  heirs  and  assigns,  and  by 
the  freemen  of  the  said  province,  their  delegates  and  deputies,  or  the 
greater  part  of  them."  In  the  preamble  to  the  act  of  1718,  is  this  declara- 
tion, "  and  whereas,  it  is  a  settled  point,  that  the  common  law  is  the  birth- 
right  of  English  subjects,  so  it  ought  to  be  their  rule  in  the  British  domin- 
ions ;  but  acts  of  parliament  have  been  judged  not  to  extend  to  these 
plantations,  unless  they  are  particularly  named  in  such  acts,"  &c,  (1  Dall. 
Laws  130;  1  Sm.  Laws  105,110.)  The  act  of  1111  declares,  that  "  the 
common  law,  and  such  of  the  statute  laws  of  England  as  have  heretofore 
been  in  force  in  the  said  province,  except  as  is  hereafter  excepted,"  shall  be 
in  force  and  binding  on  the  inhabitants  of  the  state.  (1  Dall.  Laws  722  ; 
1  Sm.  Laws  429-30,  432  note  ;  3  Binn.  595-6.)  Such  has  been  the  policy 
of  Pennsylvania,  from  its  first  settlement  to  the  present  time,  in  relation  to 
the  common  law  in  general ;  but  there  is  one  principle  of  policy  which 
seems  to  have  been  a  favorite  one  with  its  founder  and  early  settlers.  In 
the  first  frame  of  government,  adopted  on  the  25th  April  1682,  art.  12,  it  is 
declared,  that  the  governor  and  provincial  council  shall  erect  and  order  all 
public  schools,  and  encourage  and  reward  the  authors  of  important  sciences 
and  laudable  inventions  in  said  province.  This  was  confirmed  by  the  first 
of  the  laws  agreed  upon  in  England.  The  same  provision  was  also  con- 
tained in  the  frame  of  government  of  2d  February  1683,  and  in  that  of  the 
7th  of  November  1696.     (2  Proud,  Hist,  of  Penn.,  App'x,  11,  15,  24,  37.) 

So  far,  therefore,  from  repudiating  the  protection  of  the  literary  prop- 
erty of  authors,  the  settlers  of  that  province  extended  it  to  inventors,  not 
only  adopting  the  common  law  as  to  one,  but  the  principle  of  the  statute 
of  21  James  as  to  the  other.  I  can  look  at  these  provisions  in  the  frames  of 
government  in  no  other  light  than  as  most  solemn  declarations,  that  the 
whole  course  of  the  law  of  England,  as  it  existed  at  the  time  of  the  charter, 
which  protected  the  property  of  authors  or  inventors,  was  suited  to  the  con- 
dition of  the  colonists,  and  formed  a  part  of  their  system  of  jurisprudence. 
These  declarations  are  a  direct  negative  to  the  proposition  that  authors  were 
on  a  worse  footing  in  the  colony  than  in  the  mother  country,  and,  coupled 
with  the  adoption  of  the  common  law  as  a  general  rule  of  property,  seem  to 
me  conclusive  of  the  existence  of  the  right  of  authors  and  proprietors,  inde- 
pendently of  any  statute  or  act  of  assembly. 

The  courts  of  Pennsylvania  have  uniformly  followed  and  furthered 
the  policy  of  the  colony,  by  a  free  and  liberal  construction  of  the  acts  of  the 
proprietor  and  legislature,  in  the  application  of  the  rules  and  principles  of 
the  common  law,  by  enforcing  them  in  all  cases  as  to  which  they  have  not 
been  abrogated,  assuming  it  as  a  settled  principle,  that  the  common  law  is 
the  rule  of  right  and  remedy,  till  altered  by  usage  or  legislation.  In  1782, 
the  supreme  court  declared,  that  "  the  common  law  of  England  had  always 
been  in  force  in  Pennsylvania.  (1  Dall.  67.)  Our  ancestors,  who  came  out, 
on  the  faith  of  the  charter,  brought  with  them  the  common  law  in  general, 
although  many  of  its  principles  lay  dormant,  until  awakened  by  occasion, 
dormit  aliqttando  leXy  moritmr  nunquam.^^  The  true  proposition  is,  that 
the  common  law  is  general  and  fundamental,  and  unless  where  the  common 
usage  of  the  country  has  changed  it,  or  it  has  been  altered  by  acts  of 
assembly,  it  is  the  inexhaustible  fountain  of  justice,  from  which  we  draw 
our  laws.     (9  S.  &  R.  330,  339,  358.)     The  first  settlers  of  Pennsylvania 
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brought  with  them  the  common  law  in  general,  except  such  parts  thereof  as 
were  nnfit  for  colonies.  (11  S.  Jb  R.  273.)  The  same  remark  may  be  applied  to 
all  the  states  of  the  Union.  I  have  referred  particularly  to  Pennsylvania, 
as  this  cause  was  instituted  in  that  state,  and  its  decision  must  be  governed 
by  the  law  of  the  forum.  That  state,  however,  was  not  singular  in  her 
attachment  to  the  common  law,  or  in  adopting  and  adhering  to  it,  as  the 
foundation  of  property  and  the  rule  for  its  government.  The  first  congress 
of  the  revolution,  in  the  name  of  all  the  assembled  colonies,  proclaimed  in 
the  Declaration  of  Rights,  in  October  1774,  "that  the  respective  colonies 
are  entitled  to  the  common  law  of  England."  (I  Journ.  Cong.  28,  ed.  1800.) 
This  court  has  solemnly  adjudged,  that  "  we  take  it  to  be  a  clear  principle, 
that  the  common  law  in  force  at  the  emigration  of  our  ancestors,  is  deemed 
the  birthright  of  the  colonies,  unless  so  far  as  it  is  inapplicable  to  their 
situation,  or  repugnant  to  their  other  rights  and  privileges."  (9  Cranch  333.) 
The  same  learned  judge,  who  delivered  the  opinion  of  the  court  in  that  case, 
thus  expresses  himself  in  another  place  :  "  When  I  speak  here  of  the  com- 
mon law,  I  use  the  word  in  its  largest  sense,  as  including  the  whole  system 
of  English  jurisprudence.  (1  Gallis.  493.)  The  common  law  of  one  state, 
therefore,  is  not  the  common  law  of  another,  but  the  common  law  of  Eng- 
land is  the  law  of  each  state,  so  far  as  each  state  has  adopted  it,  and  it  results 
from  that  position,  connected  with  the  judiciary  act,  that  the  common  law 
will  always  apply  to  suits  between  citizen  and  citizen,  whether  they  are 
instituted  in  a  federal  or  state  court."  (2  Dall.  394.) 

The  whole  action  of  the  courts  of  the  United  States,  is  governed  by  the 
common  law.  The  constitution,  which  provides,  that  "  the  judicial  power 
shall  extend  to  all  cases  in  law  and  equity" — "to  all  cases  of  admiralty  and 
maritime  jurisdiction,"  refers,  of  necessity,  to  the  common  law,  for  the  rules 
which  ascertain  what  is  a  case  at  law,  or  a  case  in  equity,  as  well  as  what 
cases  are  of  admiralty  or  maritime  jurisdiction,  as  neither  the  local  common 
law,  nor  statutes  of  the  states,  point  out  the  line  which  separates  the  several 
jurisdictions.  The  seventh  amendment  to  the  constitution  of  the  United 
States,  which  declares,  that  "in  suits  at  common  law" — "no  fact  tried  by  a 
jury  shall  be  otherwise  re-examined  in  any  court  of  the  United  States  than 
according  to  the  rules  of  the  common  law,"  is  an  authoritative  declaration, 
that  it  is  the  guide  for  all  courts.  "  At  the  adoption  of  the  constitution, 
there  were  no  states  in  the  Union,  the  basis  of  whose  jurisprudence  was  not 
essentially  that  of  the  common  law,  in  its  widest  meaning,  and  probably,  no 
states  were  contemplated  in  which  it  would  not  exist."  (3  Pet.  446,  448.)  llie 
13th  section  of  the  judiciary  act  gives  the  supreme  court  authority  to  issue 
certain  writs  "  in  cases  warranted  by  the  principles  and  usages  of  law."  The 
17th  section  gives  the  same  power  to  circuit  courts,  "agreeably  to  the  prin- 
ciples and  usages  of  law."  The  16th  section  empowers  them  to  compel  the 
production  of  hoods,  in  cases  and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  "by  the  ordinary  rules  of  proceeding  in 
chancery."  The  16th  section  prohibits  suits  in  equity  where  plain  remedy 
can  be  had  at  law.  The  1 4th  authorizes  new  trials  for  reasons  for  which 
new  trials  "have  been  usually  granted  in  courts  of  law."  (1  U.  S.  Stat.  81.) 
The  circuit  and  supreme  courts  have  often  and  uniformly  decided,  that  the 
constitution  and  the  judiciary  act  refer  to  cases  at  law,  and  in  equity, 
to  the  common  law,  to  the  usages  and  principles  of  law,  <t!C.,  as  they  have 
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been  settled  ;  not  according  to  the  rules  and  practice  of  state  courts,  but  of 
those  of  common  law  and  equity  in  the  country  whence  we  derive  our  juris- 
prudence. (3  Wheat.  221  ;  10  Ibid.  20,  66  ;  6  Cranch  222  ;  1  Wheat.  46  ; 
1  Pet,  613 ;  4  Wheat.  116  ;  7  Ibid.  45  ;  2  Mason  270  ;  4  W.  C,  C.  206,  364.) 

The  nth  section  of  the  judiciary  act  gives  to  the  circuit  court  *^  original 
cognisance  of  all  suits  of  a  civil  nature,  at  common  law  or  in  equit}',"  Ac. 
An  action  for  damages  for  violating  any  right  of  property  recognised  by 
law,  is  a  suit  at  common  law  ;  a  bill  praying  for  an  injunction  and  account, 
is  a  suit  in  equity.  The  objection,  then,  to  the  sustaining  a  suit  in  either 
case,  and  administering  the  appropriate  remedy,  is  narrowed  to  the  single 
point — has  the  plaintiff  a  right  at  law  or  in  equity  ?  A  circuit  court  sitting 
in  Pennsylvania,  is  bound  to  make  the  laws  of  the  state  the  rule  of  its  decis- 
ion.  The  unvarying  course  of  the  supreme  court  has  been,  to  pay  the  same 
respect  to  the  decisions  of  the  highest  law  tribunals  of  a  state,  in  the  expo- 
sition of  the  statutes  and  local  usuages  or  common  law  of  a  state,  as  to  an 
act  of  assembly.  (12  Wheat.  161-2  ;  4  Pet.  380  ;  5  Ibid.  164  ;  6  Wheat. 
127  ;  11  Ibid.  367  ;  2  Pet.  626,  666.)  If  they  do  not  reach  the  case,  thisaad 
the  circuit  court  resort  to  the  common  law  of  England,  as  the  rule  both  of 
right,  remedy,  and  the  mode  of  its  adminstration,  as  a  general  fundamental 
principle  pervading  the  whole  jurisprudence  of  the  United  States,  and  the 
action  of  its  courts  in  all  the  branches  of  their  respective  jurisdictions. 

The  statutes  of  Pennsylvania  have  adopted  the  common  law ;  the 
supreme  court  of  the  state  has  invariably  expounded  these  statutes  so  as  to 
embrace  the  whole  system,  except  such  parts  as  have  been  abrogated  by 
statute  or  local  usage.  It  has  been  clearly  shown  in  the  argument,  that 
authors  had,  by  the  common  law,  a  copyright  in  their  books,  which  waa 
recognised  and  protected  as  property.  Nor  is  it  pretended,  that  there  k,  or 
ever  has  been,  any  statute  or  common  usage  in  Pennsylvania,  which  has 
abrogated,  or  in  any  way  impaired,  any  right  of  property  existing  at  e&sa^ 
mon  law,  prior  to  the  act  of  1777,  or  any  remedy  for  its  violation.  Both 
remain  in  all  their  force,  unless  this  court  shall  adopt  the  proposition  iba) 
the  protection  of  literary  property  was  unsuited  to  the  condition  of  the 
colonies.  As  that  was  a  matter  of  which  the  colonial  and  state  legislature 
were  the  competent  judges,  and  as  they  have  not  excluded  this  species  of 
property  from  the  pale  of  the  law,  I  think,  we  are  bound  to  follow  the  rule 
laid  down  by  the  supreme  court  of  that  state,  when  they  dei^ided,  that  the 
suffering  a  common  recovery  by  a  tenant  for  life,  works  a  forfeiture  of  his 
estate,  by  the  common  law,  and  destroys  all  remainders  upon  it.  '*  It  lies  upon 
those,  then,  who  deny  the  existence  of  the  law  of  forfeiture  in  Pennsylvania, 
to  prove  it."  (9  S.  &  R.  334.)  The  reason  applies  with  much  more  force  to 
those  who  deny  the  existence  of  a  common  law  right  of  property  in  authors. 

Whatever  force  may  be  given  to  the  argument  of  novelty,  in  other  states, 
it  has  none  in  that  in  which  it  has  been  often  decided  that  commoA-law 
remedies  may  be  applied,  though  they  had  never  before  been  used.  Thus, 
in  1809,  an  assize  of  nuisance  was  sustained,  though  none  had  ever  been 
carried  through  a  court,  at  any  former  period  (2  Binn.  194),  the  court  con- 
sidering *'  it  all  along  a  living  remedy,  though  dormant."  (17  Sw  &  R»  211.) 
No  writ  of  entry  sur  disseisin  had  ever  been  brought  before  1824,  yet  the 
supreme  court  held  it  to  be  an  existing  remedy.  (U  S.  A  R.  272.)  There 
is  no  decision  of  this  court  which  is  in  hostility  to  any  of  the  foregoing  prin- 
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ciples  ;  on  the  contrary,  they  harmonise  with  those  of  the  co«rt«  of  Pci»b- 
nylvania.  There  has  heen,  and  yet  is,  a  diyersity  of  opinion  oa  the  question 
how  far  the  courts  of  the  United  States  possess  a  conHDon-law  criminal 
jurisdiction,  independently  of  what  is  conferred  on  them  by  acts  of  eoa- 
gress.  This  conrt,  however,  in  the  case  of  Coolidge  (1  Wheat.  416)^  con- 
sidered the  question  as  open  to  an  argument ;  and  no  one  who  will  read  the 
very  able  opinion  of  the  learned  judge  of  the  first  circuit  (1  GalKs.  488), 
can  deny  that  it  is  worthy  of  the  m^ist  serious  consideration. 

But  no  doubt  has  ever  existed  in  relation  to  the  common  law,  as  to  rights 
of  property  and  civil  remedies,  being,  by  the  constitution,  the  judiciary  act, 
and  the  settled  course  of  adjudications,  the  mle  both  of  right  and  remedy^ 
unless  opposed  to  some  local  law.     I  am,  therefore,  wholly  at  a  loss  to  know^ 
on  what  ground  a  circuit  court,  sitting  in  Pennsylvania,  in  a  suit  in  equity, 
between  citizens  of  New  York,  complainants,  and  cit^ns  of  PennsylvamJ^ 
respondents,  should  not  adopt  the  common  law  of  Slugland,  whieh,  sinee 
1777  has  the  same  force  as  statute  law,  in  that  state,  as  the  test  by  whicb 
to  decide  upon  the  right  s  of  the  parties,  and  the  remedy  to  which  the  otke 
complaining  is  entitled  by  the  course  and  principles  of  courts  of  equity.   The 
common  law  gives  him  a  right  of  property,  as  well  as  an  appropriate 
remedy;  no  law  or  usage  of  the  state  has  impaired  it ;  the  statute  of  8  Anne 
has  not  been  adopted,  and  is  not  in  force  ;  but  the  common  law  has  been 
adopted,  and  it  is  yet  in  force,  as  a  rule  for  the  decision  of  the  circuit 
courts,  as  well  as  of  this,  unless  otherwise  required  by  the  constitution  or 
laws  of  the  United  States.  (1  U.  S.  Stat.  92.) 

So  far  from  any  act  of  congress  having  impaired  this  common-law  right, 
they  seem  to  me  to  recognise  its  existence,  and  to  have  been  intended  to 
a£ford  it  additional  security.  In  1783,  the  congress  recommended  to  the 
states  the  passage  of  laws  to  secure  to  the  authors  or  publisheni  of  any 
new  books,  not  hitherto  printed,  and  their  executors,  a  copyright  therein. 
(8  Jonm.  189,  2d  May.)  The  powers  of  the  confederation  were  not  eooa- 
petent  to  the  object,  but  the  new  constitution  having  empowered  congress 
to  do  it,  the  act  of  1790  was  passed  to  effect  it. 

The  ftrst  section  declares,  that  the  author  of  a  book  already  printed  in 
the  United  States,  or  any  other  person,  his  executors,  administrators  or 
assigns,  who  had  legally  purchased  or  acquired  the  copyright  thereof,  shonU 
have  the  sole  right  of  printing  and  selling  it,  for  fourteen  years  from  the 
rec€>rding  the  title  in  the  office  of  the  clerk  of  the  district  court,  in  the  snnie 
manner  as  the  author  of  an  unpublished  book  or  manuscript.  This  is  a  plain 
reeognition  of  an  existing  property  in  a  printed  book ;  a  declaratory  act 
that  it  was  capable  of  being  transferred  and  assigned ;  that  the  property 
passed  to  executors  or  administrators ;  that  it  could  be  purchased,  and  a 
copyright  legally  acquired  to  reprint  and  sell  the  same,  before  the  law  was 
passed.  It  is  a  complete  definition  of  literary  property,  distinctly  givinf^ 
its  attributes  and  incidents  ;  it  is  also  a  direct  negative  to  the  prc^KMulion, 
that  the  publication  and  sale  of  the  book  was  either  a  dedication  to  the 
public,  or  gave  to  the  purchaser  the  right  of  reprinting  it.  The  aeenrity 
afforded  by  this  act  was  not  only  retrospective,  but  unlimited  as  to  time ; 
a  book  published  forty  years  before  the  passage  of  the  law,  was  easily 
within  the  law  as  one  recently  published.  The  second  section  imposes  the 
same  penalties  on  persons  who  shall  reprint  a  book,  printed  before  the  law, 
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as  for  printing  an  nnpablished  manascript,  or  for  reprinting  a  book,  printed 
by  the  author,  after  the  law  had  passed.  This  consideration  is  of  the 
greater  importance,  when  we  advert  to  the  history  of  the  controversy 
concerning  literary  property.  Mr.  Justice  Yates,  while  at  the  bar,  admit- 
ted that,  '^an  author  had  a  property  in  his  sentiments  till  he  published 
them,  and  that  he  might  sell,  and  give  a  title  to  publish  them."  (1  W.  BI. 
•')33.)  In  his  celebrated  opinion,  he  lays  down  one  position  which  he  appre- 
hends will  not  bo  disputed  on  either  side.  "  While  the  subject  of  publica- 
tion continues  his  own  exclusive  property,  he  will  so  long  have  the  sole  and 
perpetual  right  to  publish  it ;  but  whenever  that  property  ceases,  or  by  any 
act  or  event  becomes  common,  the  right  of  publication  will  be  equally 
common.     (4  Burr.  2355.) 

The  great  question  was,  whether  publication  made  it  common :  it  was 
as  familiar  to  the  profession  in  this  country  as  in  England,  and  to  none 
more  so  than  to  the  members  of  congress,  as  is  most  evident  from  the 
phraseology  of  the  act.  (Federalist,  No.  43,  p.  141.)  In  recognising  the 
assignability  of  a  copyright  in  books  already  printed,  and  its  transmission 
to  executors,  the  law  is  based  on  the  facts  found  by  the  special  jury  in 
Tonson  v.  CoUins^  and  in  Millar  v.  Taylor^  as  well  as  that  stated  by  Lord 
Mansfield,  that  a  copyright  was  assets.  This  is  a  decisive  expression  of 
the  sense  of  congress,  that  a  copyright  was  property,  after  publication,  or  it 
could  not  have  been  assignable  or  transmissible.  And  it  would  be  deroga- 
tory, as  well  to  the  wisdom,  as  to  the  justice  of  any  legislature,  to  impute  to 
them  the  intention  of  inflicting  a  heavy  penalty  on  the  publisher  of  a  book, 
which  was  common  property,  giving  one-half  to  the  author  or  proprietor, 
with  direction  to  Iiiui  to  destroy  the  sheets,  and  a  forfeiture  to  him  of  all 
the  books  printed  in  contravention  of  this  copyright. 

If  this  right  was  a  mere  creature  of  the  act  of  congress,  if  the  purchaser 
of  a  book  had  the  right  to  multiply  copies  at  his  pleasure,  the  power  of 
congress  to  prescribe  penalties  and  forfeitures  for  the  benefit  of  an  author 
or  proprietor,  who  had  no  other  than  a  common  right  of  publication,  might 
well  be  questioned  ;  it  would  be  clearly  repugnant  to  justice  and  sound 
legislation,  to  make  it  penal  to  reprint  a  book  in  which  no  one  had  or  could 
have  property.  But  as  there  was  a  property  at  common  law  in  printed 
books,  congress  protected  it  as  effectually  as  one  unpublished.  When  the 
law  recognises  a  person  as  the  "  proprietor,"  there  must  be  "  property  ;" 
when  he  ^'purchases"  or  ^'assigns,"  there  must  be  a  subject-matter  to 
purchase  or  assign ;  his  executors  can  have  no  right  which  did  not  t)'\ss 
from  him,  and  he  "  cannot  legally  acquire  a  copyright,"  when  there  is  none 
to  acquire. 

The  difPerence  between  the  wording  of  the  statute  of  Anne,  and  the  act 
of  1790,  presents  another  powerful  reason  to  show  that  it  did  not  take  away 
any  common-law  right ;  the  substitution  of  the  word  **  securing,"  in  place  of 
^'  vesting,"  as  in  the  statute  of  Anne,  the  omission  of  the  words  ^'  no  longer," 
which  were  deemed  so  important,  must  mean  something.  (See  4  Burr. 
2389-90.)  There  is  no  provision  which  excludes  the  author  from  the  enjoy- 
ment of  his  common-law  right ;  the  third  section  only  excludes  him  from 
the  benefit  of  the  act,  if  he  dops  not  make  the  entry  with  the  clerk  ;  had  it 
been  intended  to  deny  all  right,  to  preclude  the  existence  of  any  property 
in  the  book,  it  would  have  excluded  him  from  the  benefit  of  a  copyright ; 
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the  same  remark  applies  to  the  first  section  of  the  act  of  1802.    The  second 
section  of  this  act  is  strongly  illustrative  of  the  sense  of  congress.     In  pro- 
viding for  the  protection  of  the  authors  and  proprietors  of  prints,  the  law 
is  wholly  prospective  to  prints  engraved  after  the  passage  ;  its  omission  of 
prints  previously  paplished,  while  printed  books  were  put  on  the  same  foot- 
ing as  unpublished  manuscripts,  could  not  have  been  without  a  meaning,  or 
a  reference  to  the  common-law  right.     There  was  no  copyright  in  prints,  in 
England,  until  8  Geo.  II.,  c.  13,  gave  one  in  prints  engraved  after  the  pas- 
sage of  that  statute.  (6  Ruff.  184.)  As  it  was  a  mere  statutory  right  in 
England,  congress  so  considered  it,  and  therefore,  made  no  provision  for 
prints  previously  published.  (2  U.  S.  Stat.  171.)     The  act  of  1819  makes 
a  plain  distinction  between  the  case  of  an  author  and  inventor — the  word 
granting^  referring  to  a  right  created  in  the  inventor,  and  the  word  confirm^ 
inQy  referring  to  a  right  secured  to  an  author  ;  the  one  word  being  a  nega- 
tive of  a  pre  existing  right,  the  other  necessarily  implying  it.     (3  U.  S.  Stat. 
481.) 

For  these  reasons,  and  in  the  absence  of  any  clause  in  either  the 
iMjt  of  17tfO  or  1802,  which  in  terms,  or  by  fair  construction,  contains  or 
implies  a  denial  of  the  common-law  right,  it  seems  to  me,  that  the  well- 
settled  rule  which  has  been  applied  in  England  to  the  statute  8  Anne,  that 
an  affirmative  statute  does  not  impair  a  common-law  right,  but  is  uniformly 
held  to  be  merely  cumulative  as  to  the  remedy,  applies  with  greater  force 
in  this  country,  to  leave  the  common-law  right  of  authors  unquestioned.  (7 
T.  R.  627  ;  4  Bac.  Abr.  641  ;  19  Vin.  611 ;  Co.  Litt.  Ill,  116  ;  17  S.  A  R. 
92  ;  6  Day's  Com.  Dig.  330.) 

The  counsel  of  the  respondents  have  relied  much  on  the  analogy  between 
the  case  of  authors  and  inventors,  in  order  so  establish  the  position,  that  as 
the  latter  had  no  rights  at  common  law,  therefore,  there  was  none  in  authors. 
But  admitting  the  full  force  of  their  reasoning,  it  only  tends  to  prove  what 
the  common  law  ought  to  be  as  to  inventors  ;  it  does  not  disprove  ti.e  fact 
found  by  special  juries  as  to  copyrights  being  property,  nor  overrule  the 
adjudications  at  law  and  in  equity  which  formed  the  common  law  of  Eng- 
land, and  of  these  states,  by  adoption.  If  we  adopt  as  a  principle  of  law, 
the  proposition,  that  because  the  common  law  did  not  recognise  as  property, 
that  species  of  the  result  of  mental  labor,  ingenuity,  or  combination  of  both, 
which  is  termed  an  improvement  or  invention  in  mechanics,  it,  therefore, 
does  not  recognise  a  property  in  a  literary  production,  we  open  a  wide  field 
of  innovation,  which  will  unsettle  the  best-settled  rules  of  property.  On 
other  subjects,  it  is  deemed  full  evidence  of  the  existing  common  law,  that 
there  has  been  on  a  point  of  question,  one  adjudication  which  has  received 
general  assent  and  acquiescence  ;  much  more  so,  when  the  course  of  the  law 
has  remained  unquestioned,  after  solemn  decisions.  If  authors  had  not  a 
right  of  prop<'rty  by  the  common  law,  or  if  that  part  of  the  common  law 
has  not  been  adopted  here,  it  becomes  a  matter  of  serious  inquiry,  what  th</ 
public  and  the  profession  are  to  consider  as  evidence  of  the  law,  and  the 
rules,  as  to  right  and  remedy,  by  which  other  property  is  to  be  governed.  If 
the  judicial  history  of  the  law  of  copyright  does  not  establish  its  existence, 
independent  of  statutes,  in  England,  and  if  the  acts  of  congress,  passed  pro- 
fessedly for  the  encouragement  of  learning,  by  securing  the  copyright  of 
authors,  is,  by  fair  construction,  an  abrogation  of  the  common-law  right, 
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I  am  mach  mistaken,  if  the  opinion  of  the  majority  of  the  court  ii  this  case 
does  not,  in  its  consequences,  open  a  new  epoch  in  the  history  of  oar  juris- 
prudence. I,  for  one,  must  look  to  other  than  the  accustomed  sources  of 
information,  to  find  the  common  law,  to  new  tests  of  its  adoption  here,  and 
new  rules  of  construing  statutes,  as  well  in  their  effect  on  the  pre-existing 
law  of  property,  as  the  settled  principles  by  which  their  provisions  are 
interpreted.  There  are  none  more  ancient  or  sacred,  than  that  the 
common  law  can  be  altered  only  by  act  of  parliament  (Litt.  §  170;  Co. 
Litt.  115,  116)  ;  that  statutes  and  usages  which  derogate  from  its  rules 
shall  be  construed  strictly,  and  not  be  extended  by  equity  beyond  their 
words  or  necessary  implication  (1  Bl.  Com.  19;  Gilb.  Dev.  163;  Litt.  §  169; 
Co.  Litt.  ZSby  68  &,  113  ay  4  Dall.  64;  2  Binn.  284)  ;  and  that  a  statute 
which  gives  an  additional  remedy,  or  inflicts  new  penalties  and  forfeitures 
for  the  violation  of  a  right,  leaves  the  injured  party  the  option  of  appealing 
to  the  statute  or  common  law  for  redress.  (4  Burr.  2380-81, 2387  ;  7  T.  R. 
627  ;  4  Bac.  Abr.  641,  646  ;  5  Day^s  Com.  Dig.  331.)  In  the  application  of 
these  principles  to  the  acts  of  congress  on  copyright,  there  can  be  found  no 
one  provision,  which  either  professes,  or  by  implication  can  be  construed, 
to  alter  the  common  law.  Their  titles  and  enactments  are  affirmative  and 
remedial,  for  the  security  of  the  right  of  property  in  authors,  and  they  care- 
fully exclude  the  words  in  the  statute  of  Anne,  which  have  led  to  the  con- 
struction it  has  received  in  England.  Congress  has  not  declared,  that  the 
copyright  shall  exist,  and  be  secured  for  fourteen  years  "and  no  longeVy'* 
as  they  would  have  done,  if  they  had  intended  to  limit  the  right  to  that 
term  ;  the  omission  of  these  words  is,  therefore,  powerful  evidence  in  itself, 
that  it  was  not  intended  to  leave  the  law  open  to  the  construction  which  the 
statute  of  Anne  had  received ;  and  this  evidence  becomes  most  conclusive, 
in  the  absence  of  any  word,  phrase  or  clause,  which  can  be  interpreted  to 
imply  any  abrogation  of  the  right  existing  at  common  law,  which  was  the 
rule  of  property  adopted  from  its  first  settlement  by  Pennsylvania,  and  so 
continues  to  this  day,  as  the  settled  law  of  the  state.  By  every  principle  of 
its  jurisprudence,  the  party  who  alleges  that  the  common-law  rules  of  prop- 
erty of  any  description  are  not  in  force  in  that  state,  must,  in  the  language 
of  its  supreme  court,  "prove  it."  The  issue  is  thus  thrown  on  che  respon- 
dents, to  show  that  the  law  of  copyright  was  never  adopted.  In  this  they 
have  utterly  failed,  for  they  have  not  offered  a  scintilla  of  proof  of  any 
local  usage,  of  any  judicial  dictum^  or  a  legislative  declaration,  that  the  law 
of  literary  property  has  not  been  adopted  in  that  state,  or  that  it  was 
unsuited  to  the  condition  and  policy  of  its  inhabitants. 

The  adoption  of  the  common  law  "  in  the  general,''  as  a  system  of  civil 
jurisprudence  for  the  government  of  property,  necessarily  throws  the  bur- 
den of  proving  the  exception  of  any  particular  description  of  property  on 
those  who  affirm  the  exception  ;  if  they  fail  in  this,  the  general  principle 
must  prevail.  If  a  different  rule  is  applied  in  this  case,  the  sixth  article  of 
the  charter  to  Penn,  the  acts  of  assembly  of  1718  and  1777,  as  well  as  the 
whole  course  of  judicial  opinions  in  the  state,  from  its  first  settlement  to  this 
time,  become  annulled  and  reversed.  On  the  other  hand,  if  the  estab- 
lished rule  prevails,  there  is  in  Pennsylvania  an  ancient  fixed  rule  of  prop- 
erty, a  law  of  the  forumy  which  is  repugnant  to  no  law  of  the  Union,  and 
becomes  imperative  on  the  federal  courts,  as  their  rule  of  decision  in  the 
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present  controversy,  that  is,  the  common  law  as  adopted  in  Pennsylvania^ 
and  recognised  as  well  by  the  constitution  and  the  judiciary  act,  as  by  the 
repeated  and  solemn  adjudications  of  this  court ;  all  in  affirmance  of  the 
declaration  of  rights  made  by  the  first  congress  in  1774. 

It  remains  to  consider  the  question  arising  under  the  acts  of  congress  on 
the  subject  of  copyrights,  which  is,  whether  the  complainants  have  complied 
with  such  of  its  requisitions  as  are  indispensable  to  give  them  a  right  of 
property  in  the  reports  of  Mr.  Wheaton  ?  It  being  admitted,  that  all  the 
volumes  were  duly  entered  in  the  office  of  the  clerk  of  the  district  court,  and 
a  copy  of  the  entry  printed  on  the  title  leaf,  the  only  subject  of  inquiry  is, 
whether  any  further  acts  were  necessary  to  vest  the  title  ?  Whether  there 
is  sufficient  evidence  of  those  acts  having  been  done,  will  depend  on  the 
results  of  the  issue  of  fact  directed  by  the  court,  which  it  would  be  prema- 
ture to  examine  at  present. 

It  is  an  admitted  principle  of  American  jurisprudence,  that  where  **  Eng- 
lish statutes  have  been  adopted  into  our  legislation,  the  known  and  settled 
construction  of  those  statutes  by  courts  of  law,  has  been  considered  as 
silently  incorporated  into  the  acts,  or  has  been  received  with  all  the  weight 
of  authority."  Though  the  acts  may  not  bo  identical  with  the  British  stat- 
utes, yet  **  the  construction  which  the  latter  may  have  received,  the  princi- 
ples and  practice  which  have  regulated  grants  under  them,  as  they  must 
have  been  known  and  are  tacitly  referred  to  in  some  of  the  provisions  of 
our  own  statutes,"  afford  materials  to  illustrate  it.  Pennock  v.  Dialogue^ 
2  Pet.  18. 

In  commenting  on  the  act  of  1 793,  as  to  patents  for  inventions,  this  court 
refers  to  the  statute  21  Jac.  L,  and  its  construction  by  Lord  Coke  and  Chief 
Justice  GiBBS,  and  remarks,  "  but  it  can  scarcely  admit  of  a  doubt,  that  they 
must  have  been  within  the  contemplation  of  those  by  whom  it  (the  act  of 
1793)  was  framed,  as  well  as  the  construction  which  had  been  put  upon 
them  by  Lord  Coke."  (2  Pet.  21.)  No  sound  reason  can  be  assigned,  for 
not  applying  the  same  rule  to  the  statute  of  Anne,  and  the  act  of  1790.  As 
no  case  of  copyright  has  heretofore  come  before  this  court,  I  cannot  avail 
myself  of  its  authority,  on  the  identical  question  now  presented,  but  cannot 
omit  a  reference  to  that  of  my  predecessor  in  the  circuit  court.  **  In  this 
respect,  the  act  (of  1790)  corresponds,  and  was  probably  intended  to  corre- 
spond, with  the  statute  8  Ann.,  c.  19,  which,  and  the  construction  given  to 
it  in  the  cases  of,  d/C,  and  some  others,  were,  no  doubt,  within  the  view 
of  the  legislature  which  passed  this  act."  (4  W.  C.  C.  490.)  No  one 
can  doubt  the  fact,  that  the  whole  course  of  the  law  of  England  on 
the  subject  of  copyright  was  well  understood  and  fully  considered  by  the 
congress  of  1790,  among  whom  were  some  of  the  most  eminent  jurists  of 
that  or  any  other  time.  The  general  scope,  as  well  as  the  detailed  provis- 
ions of  their  acts  on  inventions  and  copyrights,  most  manifestly  show,  that 
they  took  pattern  from  the  statutes  of  James  and  Anne  ;  while  the  differ- 
ence between  them  evidently  arose  from  the  defects  in  those  statutes,  or  the 
doubts  which  had  arisen  in  their  expositions. 

Applying,  then,  the  principle  on  which  this  court  acted  in  the  case  of 
Pennock  v.  Dialogue  to  this,  I  proceed  to  inquire,  what  is  necessary  to 
secure  a  copyright,  under  the  acts  of  1790  and  1802  ?  The  answer  is  found 
in  the  laws.    The  first  section  of  the  act  of  1790  declares,  that  the  authoi 
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or  proprietor  "  shall  have  the  sole  right  of  printing  and  reprinting  such  map, 
chart  or  book,  for  fourteen  years  from  the  recording  the  title  thereof  in 
the  clerk's  office  as  is  hereinafter  directed."  (1  U.  S.  Stat.  124.)  The 
third  section  declares,  ^Hhat  no  person  shall  be  entitled  to  the  benefit 
of  this  act,  unless  he  shall  deposit  a  copy  of  the  title  in  the  clerk's  office  of 
the  district  court  where  the  author  or  proprietor  shall  reside."  The  clerk 
is  required  to  record  the  same  in  a  book,  and  to  give  a  copy  to  the  author 
or  proprietor,  if  he  shall  require  it,  under  the  seal  of  the  court,  in  the  form 
prescribed,  and  for  a  specified  compensation.  This  is  the  only  requisite 
expressly  enjoined  by  the  law,  to  give  or  secure  the  sole  and  exclusive 
right,  for  the  first  term  of  fourteen  years  ;  by  the  proviso  in  the  first  sec- 
tion, it  is  requisite,  to  secure  the  right  for  a  second  terrain  that  the  author 
or  proprietor  *'  shall  cause  the  title  of  the  book  to  be  a  second  time  recorded 
and  published,  in  the  same  manner  as  is  hereinafter  directed,  and  that 
within  six  months  before  the  expiration  of  the  first  term  of  fourteen  years 
aforesaid."  A  distinct  and  separate  direction  is  contained  in  the  third 
section  :  '^  And  such  author  or  proprietor  shall,  within  two  months  from 
the  date  thereof  (the  recording  the  title),  cause  a  copy  of  the  said  record 
to  be  published  in  one  or  more  newspapers  printed  in  the  United  States, 
for  the  space  of  four  weeks."  The  fourth  section  directs,  that  the  "  author 
or  proprietor  of  any  book  shall,  within  six  months  after  the  publishing 
thereof,  deliver  or  cause  to  be  delivered,  to  the  secretary  of  state,  a  copy 
of  the  same,  to  be  preserved  in  his  office."  These  are  all  the  requisites 
prescribed  by  this  law  to  the  authors  or  proprietors  of  books,  whether  they 
are  considered  as  conditions  precedent  to  vesting  the  right,  or  as  merely 
directions,  which  may  be  omitted  without  impairing  the  title. 

Assuming,  in  this  view  of  the  case,  that  there  is  no  copyright,  indepen- 
dent of  this  act  of  congress,  it  is  evident,  that  it  commences  only  from  the 
recording  the  title,  the  omission  of  which  is  fatal  to  the  author's  right, 
because  the  law  has  expressly  declared  it  so  ;  but  as  it  does  not 
declare  the  publishing  in  the  papers  to  be  indispensable  for  either  the 
commencement  of  the  right,  or  a  continuance  of  it,  for  the  full  term,  it 
could  not  have  been  bo  intended.  Such  a  construction  would  be  in  direct 
contradiction  to  the  express  declaration,  that  the  right  shall  be  for  the  terra 
**of  fourteen  years  from  the  recording."  It  vested  at  that  time,  as  a  per- 
fect continuing  right  of  property,  for  a  defined  term,  without  any  provision 
that  it  should  ceane  or  become  forfeited  by  any  act  of  omission  whatever. 
The  author  was  not  required  to  make  the  publication,  before  his  term  com- 
menced ;  it,  therefore,  can,  by  no  possibility,  be  deemed  to  be  a  condition 
precedent,  or  a  requisite  indispensable  to  vest  the  title,  in  the  first  instance, 
to  continue  it  during  the  two  months  allowed  for  publication,  or  the  six 
months  allowed  for  delivering  the  copy  to  the  secretary  of  state.  Thus 
far,  there  can  be  no  doubt  of  the  right,  nor  that,  if  these  requisites  are  con- 
ditions, they  are  subsequent.  Viewing  them  as  such,  the  utmost  legal 
result  of  their  breach  is,  that  the  United  States,  as  the  grantors,  may  take 
advantage  of  it,  in  such  mode  as  they  may  prescribe  by  law  ;  but  the 
respondents,  who  are  strangers  to  the  right,  cannot  avail  themselves  of  it 
against  the  complainants,  who  are  in  possession  under  a  claim  of  title, 
which  is  good  as  to  all  but  the  grantor,  and  good  against  him  until  he 
interferes  to  resume  or  terminate  it.  (Shep.  Touch.  140  ]  7  Pet.  606.)  To 
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anthorize  any  other  person  to  interfere  with  the  enjoyment  of  the  pro- 
pcrty,  it  mast  appear,  that  hy  the  terms  or  fair  interpretation  of  the  law, 
the  condition  w  made  a  limitation,  which  extinguishes  the  right,  by  legal 
operation,  on  the  non-performance  of  the  act,  without  anything  done  by 
the  grantor.     (Shep.  Touch.    141  ;  2  Bl.  Com.  155.)     No  act  of  congress 
contains  such  limitation,  or  uses  words  which  can  be  so  x^onstrued.     When 
the  intention  of  the  legislature  is,  to  make  the  performance  of  an  act 
essential  to  the  right,  it  not  only  declares  it  to  be  so,  but  proscribes  that 
the  author  shall  be  furnished  with  such  evidence  of  its  having  been  done, 
as  shall  save  him  the  necessity  of  proving  it  by  the  ordinary  rules  of  evi- 
dence, as  in  recording  a  copy  of  the  title  with  the  clerk,  who  is  bound   to 
give  a  certificate  thereof,  under  seal,  in  the  form  prescribed  by  the  third 
section  of  the  act  of  1790.     The  third  section  of  the  patent  law  of  1793, 
makes    the   filing  a  specification  in  the  office   of   the  secretary  of   state 
essential  to    any  right,  a  certified  copy  whereof  shall  be  competent  evi- 
dence in  all  courts.  Am.     (I  U.  S.  Stat.  321.)     The  omission  to   make  a 
similar  provision  as  to  the  other  matters  directed  by  the  act  of  1790,  or  to 
direct  the  secretary  to  make  a  record,  and  give  a  certificate  of  the  delivery 
of  the  copy,  which  should  be  evidence,  is  a  plain  indication  of  the  sense  of 
congress  ;  and  if  it  was  not  intended,  that  the  law  should  be  expounded 
according  to  the  ordinary  rules  of  interpretation,  congress  would  have  put 
all  the  requisites  on  the  same  footing. 

The  making  the  benefits  of  the  acts  dependent  on  the  performance  of 
some  things,  and  not  on  others,  is  conclusive  to  show  the  meaning  of  the 
legislature.  To  make  them  all  essential,  by  mere  construction,  when  the  law 
itself  discriminates  between  what  is  necessary  for  the  title,  and  what  is 
merely  directory  for  other  purposes,  is  tantamount  to  an  adjudication,  that 
congress  did  not  understand  the  legal  effect  of  the  provisions  of  the  law  ;  it 
is  making  the  fourth  section  a  condition  precedent  to  the  continuance  of  the 
right,  by  adding  to,  and  transferring  to  it,  the  words  of  the  third  section, 
which  make  the  record  of  the  title  indispensable ;  thus  construing  two 
distinct  unconnected  sections,  as  well  as  the  distinct  and  separate  sentences 
and  directions  of  each,  into  one  entire  sentence,  and  converting  mere  direc- 
tions into  conditions,  by  the  breach  of  which  an  author  forfeits  an  existing 
right  of  property,  which  henceforth  becomes  common,  and  he  is  made  liable 
to  the  penalties  in  the  fourth  section  of  the  act  of  1802.  So,  by  the  proviso 
in  the  first  section  of  the  act  of  1790,  the  publication  in  the  newspaper  is 
made  necessary  to  secure  the  copyright  for  a  second  term,  in  addition  to  the 
recording  the  title  again,  both  of  which  must  be  done  six  months  before  the 
expiration  of  the  first  term.  The  effect  of  a  proviso  in  a  law,  as  a  condition 
precedent  to  the  vesting  a  right,  a  limitation,  or  an  exception,  as  the  case 
may  be,  operates  so  as  to  exclude  the  case  to  which  it  extends,  unless  the 
party  who  claims  the  benefit  of  the  law,  complies  with  the  requisition  of  the 
proviso.  (3  Day's  Com.  Dig.  89,  A.  2  ;  Shep.  Touch.  121  ;  Co.  Litt.  146  a, 
203  ^y  1  Pet.  636.)  It  is  otherwise  with  a  mere  directory  provision,  unless 
the  law  declares  it  necessary  to  vest  a  right  in  the  party.  (9  Cranch  95  ; 
6  Pet.  730.)  Nothing,  therefore,  can  more  clearly  show  the  meaning  of  con- 
gress, as  to  the  publication  of  the  record,  than  that  it  is  made  indispensable 
in  the  case  of  a  renewed  copyright,  and  only  directed  in  case  of  an  original 
one.     Had  the  last  clause  in  the  tbir4  section  been  a  proviao,  it  would  have 
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been  otlierwise.  (2  Co.  10  b^  11  b^  72  a,  b.)  The  same  rule  applies,  but  with 
greater  force,  to  the  direction  in  the  fourth  section,  to  deposit  a  copy  of  the 
book  in  the  department  of  state,  because  it  is  a  direction  wholly  unconnected 
with  the  preceding  section  ;  neither  is  it  necessary  to  entitle  the  author  to 
the  forfeitures  and  penalties  prescribed  by  the  second  section.  They  are 
incnrred  by  any  violation  of  the  copyright,  after  the  recording  and  publish- 
ing the  title  '^  within  the  times  limited  and  granted  by  this  act/'  without 
any  reference  to  the  deposit  of  the  copy  in  the  office  of  state.  When, 
therefore,  we  find  that  the  author  or  proprietor  is  expressly  authorissed 
to  reoover  the  penalties  and  take  advantage  of  the  forfeitures  for  twenty- 
eight  years,  this  court  cannot  limit  it  to  six  months,  by  interpolating 
the  deposit  as  a  condition  to  the  right  thus  declared  absolute ;  this 
would  be  judicial  legislation,  not  construction.  In  deciding  on  the  construc- 
tion of  state  laws  and  acts  of  congress,  whether  their  provisions  are  to  be 
deemed  essential  to,  or  affecting  a  right  created  or  secured  by  the  law,  or 
are  merely  directory  to  the  officer  or  party  who  is  to  comply  with  them,  this 
court  has  uniformly  held  that  it  depends  on  the  words  or  necessary  implica- 
tion of  the  law  itself.  (5  Cranch  234  ;  3  Wheat.  594  ;  6  Ibid.  577  ;  9  Ibid. 
736  ;  11  Ibid.  188,  190-1 ;  1  W.  C.  C.  11.)  The  result  of  these  cases  is  the 
establishment  of  the  proposition,  that  unless  the  act  to  be  done  is  made 
essential  to  the  vesting  or  validity  of  the  right  claimed,  or  the  omission  of 
its  performance  extinguishes  one  vested,  its  title  is  unimpaired,  though  the 
act  is  not  performed.  Such  was  the  exposition  of  the  patent  law  of  1793,  by 
the  learned  judge  of  the  first  circuit.  The  inventor  is  required  to  take  an 
oath  '^  that  he  is  the  true  inventor,"  d/C,  but  it  was  decided,  that  the  taking 
the  oath  was  but  a  pre-requisite  to  the  granting  of  the  patent,  and  in  no 
degree  essential  to  its  validity.  It  might  as  well  be  contended,  that  the 
patent  was  void,  unless  the  thirty  dollars  required  by  the  11th  section  of  the 
act  had  been  previously  paid."     (1  Gallis.  433.) 

Such,  too,  was  the  exposition  which  Judge  Washington,  in  the  circuit 
court  of  Pennsylvania,  gave  to  the  act  of  1790.  "But  the  condition  upon 
which  the  proprietor  is  to  be  entitled  to  the  benefit  of  the  act,  cannot,  upon 
any  grammatical  construction,  be  extended  to  the  requisition  contained  in 
the  last  sentence  of  this  section,  to  publish  a  copy  of  the  record  of  the  title, 
within  the  time  and  the  period  prescribed.  It  is  entirely  a  new  sentence, 
and  is  as  much  disconnected  from  the  condition  expressed  in  the  preceding 
part  of  the  section,  as  if  it  had  been  contained  in  the  fourth  section,  to  which 
there  is  clearly  no  condition  annexe<l.  If,  then,  the  title  of  an  author  to  a 
copyright  depended  altogether  upon  this  act,  I  should  be  of  opinion,  that  it 
would  be  complete,  provided  he  had  deposited  a  printed  copy  of  the  title  of 
the  book  in  the  clerk'H  office,  as  directed  by  the  third  section  ;  and  that  the 
publication  of  a  copy  of  the  same  would  only  be  necessary  to  enable  him  to 
sue  for  the  forfeitures  created  by  the  second  section."  (4  W.  C.  C.  490.) 
The  supreme  court  of  Connecticut  have  decided,  that  '^  the  provisions  of  the 
statute,  which  require  the  author  to  publish  the  title  of  his  book  in  a  news- 
paper, and  to  deliver  a  copy  of  the  work  itself  to  the  secretary  of  state,  are 
merely  directory,  and  constitute  no  part  of  the  essential  requisites  for  secnr« 
ing  the  copyright."  (3  Day  158.)  These  adjudications  were  in  accordance 
with  the  coarse  of  the  English  courts  in  the  construction  of  the  statute  of 
Aime,  c.  19,  §  1,  which  diluted  the  registry  of  the  book  in  Stationers'  HaU, 
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and  also  the  fifth  section,  which  required  the  deposit  of  nine  copies  of  the 
book  in  the  same  place,  for  the  use  of  certain  libraries.  It  has  uniformly 
been  held,  both  at  law  and  in  equity,  that  these  provisions  were  directory 
only,  and  not  essential  to  the  vesting  the  right,  to  enable  the  author  to 
recover  damages  at  law,  or  to  have  relief  in  equity.  The  right  has  been 
considered  as  vested  absolutely  during  the  term,  though  the  directions  of 
these  two  sections  are  not  complied  with.  BuUer  v.  Walkery  cited  in  JBlack- 
well  V.  UdrpeTy  2  Atk.  94.  "  The  registry  is  necessary  only  to  entitle  the 
author  to  the  penalties.''  (s.  o.  Barnard.  Ch.  211,  213  a;  1  T.  B.  627  ;  16 
East  322,  333  ;  4  Bing.  242-3  ;  1  Camp.  98.  s.  p.  Eden  on  Inj.  193,  197  ;  1 
W.  Bl.  330,  338  ;  4  Burr.  2380  ;  Jacob  311.)  Such  was  the  settled  con- 
struction of  the  statute  of  Anne,  in  conformity  with  which  the  act  of  1 790 
wa3  evidently  framed. 

The  statute  (8  Geo.  II.,  c.  13)  gives  a  copyright  in  prints,  for  "  fourteen 
yoai*s,  to  commence  from  the  day  of  the  first  publishing  thereof,  which  shall 
be  truly  engraved  with  the  name  of  the  proprietor  on  each  plate,  and  printed 
on  every  such  print  or  prints."  (6  Ruff.  184.)  Lord  Habdwicke,  in  2  Atk. 
94  (Barnard.  Ch.  211),  held,  that  the  engraving  the  day  of  publication  was 
not  necessary  to  give  the  copyright,  but  was  only  directory.  So  did  Lord 
Ellbnbobough,  as  to  the  plaintiff^s  name,  in  1  Camp.  98.  Lord  Alyanlbt 
wa3  inclined  to  a  different  opinion,  yet  he  held  a  general  allegation  of  a 
publicatioa  "  on  or  about  the  13th  of  May,"  to  be  sufficient  to  sustain  a  bill  in 
equity.  (2  Yes.  jr.  324.)  It  has,  however,  been  held  necessary,  to  entitle 
an  author  to  recover  damages.  (3  Wils.  60,  61  ;  5  T.  B.  45  ;  7  Ibid.  522  ; 
4  Bing.  239,  Jkc)  But  if  the  plaintiff  omits  to  allege  the  day  in  his  declara- 
tion, it  is  good  after  verdict.  (7  T.  R.  522.)  The  reason  given  for  this 
construction  is,  that  the  right  commences  from  the  day  of  publication,  and 
that  this  requisition  is  contained  in  the  same  clause  which  confers  the  right. 

But  no  case  has  been  adjudged,  in  which  a  literal  compliance  with  the 
directions  of  the  act  has  been  held  indispensable  to  the  right.  *^  It  has  never 
been  stated  on  any  print  which  has  been  published,  who  was  the  proprietor, 
nor  in  any  one  of  the  cases  which  have  been  decided  in  favor  of  engravers, 
has  the  word  proprietor  ever  appeared  upon  the  print ;"  the  words  on  the 
print,  "  Newton  del.,  Gladisin  sculp.,  were  held  sufficient."  The  words  of 
the  act  arc  **  satisfied  by  the  disclosure  of  the  proprietor's  name  ;  this  is  a 
sufficient  indication  of  the  person  who  is  to  be  applied  to  for  leave  to  copy 
the  print ;  coupled  with  the  date,  it  shows  how  long  the  designer  had  the 
monopoly,  and  fully  accomplished  the  two  objects  of  the  act.  (4  Bing.  242.) 

This  uniform,  unbroken  current  of  authority,  is  not  only  in  accordance 
with  the  settled  rules  of  construing  all  statutes,  which  grant  or  secure  rights 
of  property,  whether  real,  personal  or  literary,  but  the  general  policy  of  the 
laigir  for  the  especial  protection  of  the  latter  as  a  favored  right. 

(a)  The  learned  judge  who  decided  this  case  in  the  circuit  court,  considers  the 
opinion  of  Lord  Hardwicke  to  have  been  otherwise;  but  this  is  owing  to  a  mistake  of 
the  report  of  his  opinion  in  2  Atk.  06,  of  the  word  property  for  penalty.  This  is 
evident  from  the  report  of  the  same  case  in  Barnardiston,  210,  218,  in  which  the  case 
is  l>etter  reported.  The  words  of  his  lordship  arc,  "  but  that  is  only  a  provimon  that 
is  necessary  to  be  complied  with,  when  the  penalty  of  the  act  is  taken  advantage  of;" 
in  which  he  is  followed  by  Judge  Washington,  in  4  W.  C.  0.  400,  and  by  Lord 
£iiDON,  in  Jacob  811,  and  all  the  cases  at  l^w. 
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Lord  Ha  iiDWiCKE  denied  that  the  statute  of  Anne  created  a  monopoly, 
"  and  therefore,  ought  to  receive  strict  construction.  I  am  quite  of  a  differ- 
ent opinion,  and  that  it  ought  to  receive  a  liberal  construction  ;  for  it  is  very 
far  from  being  a  monopoly,  as  it  is  intended  to  secure  the  property  of  books 
in  the  authors  themselves,  or  the  purchasers  of  the  copy,  as  some  recom- 
pense for  their  pains  and  labor  in  such  works  as  are  of  use  in  the  learned 
world."  (2  Atk.  143.)  The  same  spirit  prevails  in  courts  of  law.  "  Look- 
ing, therefore,  at  the  subject-matter  of  the  law,  at  the  language  employed 
by  the  legislature,  and  the  practice  which  has  been  uniformly  followed  by 
engravers,  we  cannot  hesitate  to  deteimine  that  the  proprietors  of  these 
prints  are  entitled  to  the  protection  which  is  afforded  by  the  statutes  ; 
a  decision  we  have  come  to  with  satisfaction,  seeing  that  they  exercise  a 
branch  of  art  eminently  useful,  and  which  in  no  slight  degree  *  emoUit  mores 
nee  sinei  esae/eros.^  They  contribute  also,  by  the  same  means,  to  the  circu- 
lation of  a  knowledge  of  mechanics,  so  necessary  to  our  manufactures,  and 
so  useful  to  the  best  interest  of  the  country.     (4  Bing.  245.) 

I  cannot  overlook  this  weight  of  judicial  authority  in  the  construction  of 
the  act  1790,  and  the  kindred  statutes  of  England,  without  violating  the 
words  of  the  act  of  congress,  the  plain  meaning  of  the  legislature,  the  estab- 
lished rules  and  maxims  for  construing  statutes,  as  well  as  the  numerous 
adjudications  upon  them,  which  form,  ''according  to  the  course  and  princi- 
ples of  courts  of  equity,"  the  rule  of  our  decision  on  bills  of  this  descrip- 
tion, by  the  express  direction  of  the  law  of  1819. 

Nor  can  I  perceive  in  the  act  of  1802  any  provision  which  can  vary  the 
construction  of  the  former  law  ;  it  merely  prescribes  an  additional  requisite 
essential  to  the  right,  which  is,  "  to  cause  a  copy  of  the  record  to  be  inserted 
in  the  title-page,  or  in  the  page  immediately  following."  (2  U.  S.  Stat.  171, 
§  1.)  It  is  not  denied,  that  this  has  been  done  as  to  all  the  volumes  of 
Wheaton's  reports  ;  but  it  is  contended,  that  though  the  words  of  this  sec- 
tion do  not,  in  terms,  make  the  publishing  in  a  newspaper,  or  a  deposit  in 
the  office  of  state,  essential  to  the  title,  yet  it  is  a  legislative  construction 
of  the  act  of  1790,  which  this  court  is  bound  to  adopt.  The  words  are,  that 
^'before  he  shall  be  entitled  to  the  benefit  of  the  act  (of  1790),  he  shall,  in 
addition  to  the  requisites  enjoined  in  the  third  and  fourth  sections  of  said 
act,  give  information,  by  causing  a  copy  of  the  record  to  be,"  &c.  Had 
congress  declared  explicitly,  that  all  the  requisites  enjoined  were  indispensa- 
ble to  the  right,  this  court  would  have  been  bound  by  it,  as  a  legislative 
act ;  but  they  have  neither  done  this,  nor  used  words  which  can  be  so 
interpreted,  according  to  their  true  meaning.  The  intention  of  the  legisla- 
ture must  be  manifested  in  words,  competent  to  make  the  law  in  future, 
expressing  their  sense  as  plainly  as  a  declaratory  act ;  and  it  must  be 
expressed  in  terms  capable  of  having  that  effect.  "  If  this  interpretation  of 
the  words  should  be  too  free  for  a  judicial  tribunal,  yet  if  the  legislature 
has  made  it,  if  congress  has  explained  its  own  meaning  too  unequivocally 
to  be  mistaken,  their  courts  may  be  justified  in  adopting  that  meaning." 
But  if  the  language  used  indicates  the  opinion  of  the  legislature  of  what 
the  law  was,  rather  than  an  intention  to  change  it,  their  mistaken  opinion 
concerning  the  law  "does  not  make  the  law."  (Postmaster- Oeneral  v. 
JSixrl^y  12  Wheat.  148-60.)  In  that  case,  the  question  arose  on  the  act  of 
1816,  which  directed,  that  the  district  court  of  the  United  States  shall  have 
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cogQisance,  conciirreDt  with  the  courts  and  magistrates  of  the  several  states, 
and  the  ciroait  courts  of  the  United  States,  of  all  suits,  where  they,  or  any 
of  their  officers,  were  plaintiffs  :  this  court  held,  that  these  words  gave 
jurisdiction   to  the  circuit  courts,  though  it  did  not  exist  before  ;  thinking 
that  it  was  plainly  intended  as  a  declaratory  act,  they  felt  justified  in  adopt- 
ing their  meaning.     When  such  cautious  language  is  used  on  a  mere  ques- 
tion of  jurisdiction,  I  may  safely  assume  it  as  a  clear  principle,  that  on  a 
question  of  property,  of  a  favored  right,  the  act  of  1802  will  not  be  favor- 
ably or  benignly  construed  against  it,  so  as  to  throw  impediments  to  its 
vesting  or  enjoyment,  by  equitable  construction,  refined  implication,  or  an 
adoption  of  a  mere  legislative  opinion,  as  a  declaratory  law.    This  would  be 
in  opposition  to  the  principles  laid  down  in  the  preceding  case,  and  to  all 
the  canons  of  the  law  in  the  exposition  of  statutes  ;  for  the  act  of  1802  does 
not  profess  to  prescribe  for  the  future  any  other  rule  of  construing  the 
act  of  1700,  than  what  had  prevailed  before,  or  to  make  any  provision 
essential  to  the  right,  which  was  in  its  terms  only  directory.     The  words 
amount  to  no  more  than  a  legislative  opinion  on  the  effect  of  a  former  law, 
which  is  not  enough  to  even  justify  this  court  in  adopting  it,  unless  '^  con- 
gress has  explained  its  meaning  too  unequivocally  to  be  mistaken,"  that  the 
act  was  intended  Of  be  a  distinct,   substantive,  prospective   law,  plainly 
declaring  and  enacting  a  new  rule  for  the  future. 

There  is  nothing  of  this  kind  in  the  act.  '^  He  shall,  in  addition  to  the 
requisites  enjoined,"  Ac.  A  requisite  is  merely  a  thing  required,  directed 
or  enjoined.  The  meaning  is  the  same,  whether  the  one  or  the  other  mode 
of  expression  is  used.  The  direction  of  a  law  is  as  imperative  as  a  requisi- 
tion or  injunction.  The  question  is  not,  what  is  a  requisite,  but  for  what 
purpose  it  is  enjoined,  to  secure,  grant  or  create  a  right  of  property,  a  rem- 
edy for  its  violation,  or  a  right  to  recover  the  penalties  and  forfeitures  ' 
prescribed  by  statute.  Everything  directed  by  the  act  of  1T90  is  a  requisite 
enjoined  :  the  recording  the  title  to  secure  the  copyright,  the  publishing  in 
a  newspaper  to  give  the  penalties  and  forfeitures,  and  the  delivery  to  the 
secretary  of  state  a  copy  "  to  be  preserved  in  his  oflSce."  The  act  of  1802 
adds  another,  to  give  information  by  the  publication  of  the  record  on  the 
title  leaf,  before  he  shall  be  entitled  to  the  benefit  of  the  act ;  this  is  the 
whole  effect  of  the  first  section,  which  is  intended  for  no  other  purpose. 
Had  it  been  intended  to  make  the  delivery  of  a  copy  to  the  secretary  of 
state  essential,  either  to  the  right  of  property,  under  the  first  section  of  the 
act  of  1790,  or  to  the  penalties,  ^fec,  under  the  second,  or  to  have  enacted 
a  declaratory  law,  making  the  act  which  was  a  requisite  only  for  one  pur- 
pose, an  indispensable  condition  to  any  legal  security  to  the  copyright ; 
the  author  would  not  have  been  left  in  the  perfect  enjoyment  of  his  rights 
to  all  the  penalties  and  forfeitures  created  for  his  benefit,  by  the  second  sec- 
tion of  the  act  of  1790.  Something  would  have  been  added,  which  would 
have  made  it  the  declared  sense  and  enactment  of  congress,  that  he  should 
enjoy  nothing,  unless  he  performed  everything  required  ;  and  that  something 
must  be  made  essential,  by  an  an  express  provision,  by  legislation,  or  what 
is  tantamount.  This  court  is  not  justified  in  adopting  as  a  declaratory  act,  a 
mere  opinion  of  the  legislature,  inferred  from  the  use  of  the  words  "  requisites 
enjoined  ;"  for  such  inference,  if  correct,  is  only  an  indication  of  a  mistaken 
COOstructioDy  which  cannot  make  a  law.    A  similar  question  arose  on  the  5tb 
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section  of  the  statute  of  Anne,  which  directed  a  deposit  of  nine  copies  of 
each  book  for  certain  libraries,  which  had  been  uniformly  held  to  be  merely 
directory,  the  right  to  the  copies  attaching,  though  they  were  not  deposited 
in  Stationers'  Hall.  The  statute  41  Geo.  III.  provided,  '^that  in  addition  to 
the  nine  copies  now  required  by  law  to  be  delivered,  Ac,  one  other  copy 
shall,  in  like  manner,  be  delivered,"  4&c.  It  was  contended,  that  this  was  a 
legislative  declaration  of  the  construction  of  that  section  of  the  statute  of 
Anne,  which  was  binding  on  the  court ;  but.  the  king's  bench  refused  to 
adopt  it,  as  they  deemed  it  an  evident  '^misconstruction,  not  a  positive  inter- 
pretation of  a  former  act,  imposed  by  the  legislature  in  a  subsequent  act ; 
but  by  the  provisions  which  the  legislature  have  made,  they  seem  to  have 
apprehended  that  such  was  the  construction  of  the  statute  of  Anne."  (16 
East  318,  333.)'  The  established  rules  of  law  must  lead  to  the  same  conclu- 
sion in  the  present  case. 

The  question  is,  whether  the  act  of  1802  either  abrogates  any  right 
secured  to  authors  by  the  act  of  1790,  imposes  conditions  upon  the  vesting 
of  any  right,  not  before  conditional  or  limited,  or  makes  it  our  duty  so  to 
construe  the  former  law,  as  to  make  it  conform  to  the  construction  which 
may  seem  agreeable  to  the  opinion  of  the  legislature  as  indicated  in  the  lat- 
ter. "  Acts  of  parliament  ought  not,  by  any  constrained  construction  out 
of  the  general  words  of  a  subsequent  act,  to  be  abrogated,  but  ought  to  be 
maintained  and  supported  with  a  favorable  and  benign  interpretation,  to 
abrogate  as  little  as  may  be."  (11  Co.  63  a,  b.)  "  A  subsequent  act,  which 
may  be  reconciled  with  a  former  one,  shall  not  be  a  repeal  of  it."  (11  Co. 
63  ^;  1  Bl.  Com.  89;  6  Com.  Dig.,  by  Day,  325.)  "A  later  statute, 
general  and  affirmative,  does  not  abrogate  a  former,  -which  is  particular." 
(6  Co.  19  b,)  The  bare  recital  in  a  statute  is  not  sufficient  to  repeal  the  posi- 
tive provisions  of  a  former  statute,  without  a  clause  of  repeal.  (2  T.  R. 
365.)  The  sense  of  words  used  in  an  explanatory  act  is  not  to  be  extended 
by  equity,  but  their  meaning,  this  being  a  legislative  exposition  of  a  former 
act,  must  be  strictly  adhered  to.  (4  Bac.  Abr.  650.)  Nor  shall  a  statute 
be  expounded  by  equity,  to  overthrow  an  estate,  or  to  take  away  a  right,  d 
fortiori,  to  expose  a  party  to  a  penalty.  It  is  tx>  be  hoped,  that  the  time  is 
far  distant  when  any  court  will  extend  the  words  of  a  penal  statute  beyond 
their  plain  uncontroverted  meaning,  for  the  purpose  of  forfeiting  an  exist- 
ing right,  or  the  infliction  of  flnes  and  penalties. 

It  seems  to  me,  therefore,  to  be  the  clear  result  of  these  cases,  and  rules 
of  construction,  that  the  first  and  second  sections  of  the  act  of  1 790,  are  in 
full  force  ;  that  the  right  of  property,  and  to  the  penalties  and  forfeitures, 
are  neither  abrogated  or  made  dependent  on  the  performance  of  any  act  not 
essential  to  the  title  by  its  terms,  as  judicially  expounded,  and  that  the  act 
of  1802  is  not  declaratory  of  any  new  rule  for  the  future,  as  a  legislative 
act,  save  in  the  one  additional  requisite.  Congress  have  given  to  it  tho 
same  practical  construction  in  the  act  of  1831.  The  only  requisites  which 
it  enjoins  upon  the  author  are,  that  he  shall  record  a  copy  of  the  title  with 
the  clerk  of  the  district  court,  deposit  a  copy  of  the  book  in  his  office,  and 
publish  a  copy  of  the  record  on  the  title  leaf.  He  is  not  required  or  directed 
to  make  any  publication  in  a  newspaper,  or  to  deposit  a  copy  with  the  secre- 

>  &  p.  JoUie  V.  Jaques,  1  Bl  C.  C.  618. 
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tary  of  state.  This  is  a  fair  ground  of  inference  that  these  two  req-  isitea 
were  never  deemed  by  the  legislature  to  be  essential  to  the  vesting  the  title, 
or  they  would  have  been  retained.  Indeed,  when  we  look  at  the  nature  of 
these  acts,  there  appears  no  reason  why  they  should  be  so  considered.  A 
publication  in  any  newspaper,  printed  anywhere  in  the  United  States  for 
four  weeks,  would  bo  a  compliance  with  the  law  ;  it  cannot  be  pretended, 
that  this  would  answer  any  valuable  purpose  as  notice,  or  for  information, 
to  warn  any  person  from  invading  the  copyright.  The  publishing  the  copy 
of  the  record  on  the  title  leaf,  as  directed  by  the  act  of  1802,  was  to  "give 
information.'*  It  was  effectual  notice,  for  none  who  would  look  at  the  book 
would  fail  to  see  the  impress  of  copyright  on  the  title-page,  or  the  next  suc- 
ceeding one ;  so  that  none  could  offend  ignorantly.  Whatever  reasons, 
therefore,  there  might  be  for  requiring  a  publication  in  a  newspaper,  when 
no  other  notice  was  required,  they  wholly  ceased,  when  another  more  effi- 
cient notice  was  prescribed  ;  the  former  was  mere  legal  implied  notice  ;  the 
latter  was  a  notice  in  fact,  which  no  man  could  either  overlook  or  mistake. 
This  affords,  to  my  mind,  a  conclusive  reason  why  this  act  should  be  deemed 
merely  directory,  because  if  the  publication  was  made,  it  was  no  notice  in 
fact ;  if  omitted,  it  injured  no  one,  and  the  law  of  1802  provided  an  effectual 
practical  substitute,  by  notice  in  fact.  The  delivery  of  a  copy  of  the  book 
to  the  secretary  of  state  could  not  operate  as  notice,  or  be  of  any  importance 
to  the  public  ;  the  law  directs  no  record  of  the  delivery,  nor  any  mark  to  be 
affixed  to  the  book,  to  show  that  it  was  delivered  in  order  to  secure  the  copy- 
right, nor  could  it  be  distinguished  from  the  mass  of  books  in  the  library 
of  the  department.  Congress,  no  doubt,  intended  the  fourth  section  of  the 
act  of  1790,  as  the  parliament  did  the  fifth  section  of  the  statute  of  Anne, 
but  directed  the  delivery  of  only  one  copy  of  the  book  instead  of  nine,  for 
which  there  was  a  sufficient  reason,  in  the  complaints  of  the  printers  and  book- 
sellers in  England,  of  the  heavy  tax  which  was  imposed  on  them  for  the  bene- 
fit of  the  libraries  of  the  universities  and  colleges,  the  extent  of  which  may 
be  seen  in  Maugham  on  Literary  Property.  In  this  particular,  the  act  of  1 83 1 
IS  strongly  indicative  of  the  sense  of  the  legislature,  that  the  act  v;as  not 
essential  to  the  right,  for  the  author  is  now  required  only  to  deliver  a  copy 
to  the  clerk,  who  is  directed  to  transmit  it  to  the  secretary  of  state. 

This  is  the  more  apparent,  when  we  connect  this  law  with  the  decision 
of  Judge  Washington  in  Ewer  v.  Coxe,  which  was  first  published  in  1829, 
and  the  decision  of  the  supreme  court  of  Connecticut  in  1808,  which  must 
be  presumed  to  have  been  well  known  to  the  members  of  the  judiciary 
committee  who  framed  this  law.  It  will  be  observed,  that  the  fourth  sec- 
tion is  left  open  to  the  same  construction  that  is  given  in  those  cases  to  the 
third  and  fourth  sections  of  the  act  of  1790,  which  is  a  legislative  adoption 
of  the  rule  laid  down  ;  the  direction  to  the  author  to  deliver  the  copy  to 
the  clerk,  as  well  as  to  the  clerk  to  transmit  it  to  the  secretary  of  state,  are 
in  distinct  sentences,  wholly  unconnected  with  the  preceding  part  of  the 
Bentence,  making  the  record  of  the  title  essential  to  the  copyright.  On  the 
other  hand,  the  fifth  section,  which  makes  the  publication  on  the  title  leaf 
an  essential  requisite,  in  express  terms,  is  a  plain  legislative  declaration, 
chat  the  delivery  of  the  copy  of  the  book  is  not  so—eospresno  vnhts^  est 
exclttsio  aUeriuSy  is  a  universal  maxim  in  the  construction  of  statutes  (6  Pet. 
726),  thus  excluding  all  grounds  for  construing  the  act  of  1831  as  Judge 


JAA 


6982  SUPREME  COURT  [Jan»y 

Wheaton  v.  Petera. 

Washington  had  construed  the  act  of  1802.  Taking  them  in  connection 
with  the  act  of  1790,  as  laws  in  pari  materiay  I  cannot  believe,  that  it  was 
ever  intended  by  congress,  that  any  publication  in  a  paper,  or  delivery  of 
the  book,  should  be  indispensable  to  the  vesting,  as  well  as  enjoyment 
of  the  right.  These  directions  are  in  themselves  so  entirely  unimportant  for 
any  practical  pnrpose,  especially,  in  a  case  like  present,  where  the  respondents 
had  the  most  ample  notice  in  fact  of  the  claim  and  possession  of  the  copy- 
right by  the  complainants,  that  I  can  perceive  no  reasonable  ground  for  any 
otiier  conclusion.  Admitting,  to  its  full  extent,  the  obligation  of  judges  to 
follow  the  words  of  a  law,  however  unreasonable,  if  they  are  explicit,  and 
do  not  admit  of  construction,  I  cannot  overlook  general  usage,  or  the  reason 
and  rule  of  the  common  law,  in  the  construction  of  laws  which  are  doubtful 
in  their  terms,  or  so  construe  them  against  common  right  or  reason,  as  to 
make  them  work  a  wrong,  or  where  a  right  is  given  by  particular  words, 
adjudge  it  to  be  taken  away  by  subsequent  general  words.  (1  Bl.  Com.  01  ; 
19  Vin.  Abr.  511,  528;  6*  Day's  Com.  Dig.  326,  330;  4  Bac.  Abr.  644, 
650.)  If  reason  is  to  be  at  all  applied  to  the  acts  of  congress,  if  the 
elementary  rules  of  the  law  are  to  be  guides  to  the  interpretation  of 
the  statutes,  I  am  utterly  at  a  loss  to  divine  one,  which  can  authorize  the 
construction  which  the  counsel  for  the  respondents  put  upon  the  act  of 
1802.  All  semblance  of  reason  for  making  the  delivery  of  a  copy  to  the 
secretary  of  state  essential  to  a  copyright  in  the  reports  of  the  decisions  of 
this  court,  seems  to  me  to  disappear  before  the  act  of  1817,  which  requires 
the  reporter  to  deposit  eighty  copies  in  the  office.  As  a  matter  of  notice  to 
the  respondents,  or  of  any  concern  to  the  public,  the  diflFerence  between  the 
delivery  of  eighty  or  eighty-one  copies  in  the  same  office,  is  certainly 
extremely  small ;  if  the  object  of  the  law  was,  to  have  the  book  identified, 
it  could  as  well  be  done  by  any  one  of  the  eighty  copies  delivered  under  the 
reporter's,  as  by  the  one  delivered  under  the  copyright  act.  The  latter  has 
no  car-mark  by  which  it  can  be  distinguished  from  the  others ;  and  surely 
it  is  testing  the  reason  of  the  law  by  a  very  paltry  standard,  when  an 
important  right  of  property  is  made  to  depend  on  the  question,  whether  a 
book  was  placed  on  the  shelves  of  the  library,  or  in  the  lumber-room  of  the 
department  of  state,  under  the  one  law  or  the  other ;  in  other  words, 
whether  it  was  done  by  Mr.  Wheaton,  the  author,  by  Mr.  Wheaton,  the 
reporter,  or  by  Mr.  Donaldson,  the  purchaser.  The  book  is  where  it  ought 
to  be,  each  copy  has  the  impress  of  copyright  on  the  title-leaf,  and  human 
wisdom  cannot  discover  which  copy  is  the  one  so  essential  to  secure  the 
right ;  nor  has  the  law  directed  any  mark  to  be  put  upon  it,  a  record  of  the 
delivery  to  be  made,  or  a  certificate  to  be  given  to  the  author,  as  is  directed 
in  the  recording  the  copy  of  the  title ;  nor  is  any  notice  of  the  delivery 
directed  to  be  published. 

It  is  proved  and  admitted,  that  eighty  copies  of  the  last  eleven  volumes 
were  deposited,  under  the  act  of  1817,  in  the  department  of  state.  Now,  a 
very  simple  question  arises,  shall  the  omission  to  deliver  the  one  additional 
copy,  annul  the  right  of  a  reporter  to  the  interference  of  a  court  of  equity 
for  the  protection  of  a  quiet  and  peaceable  possession  and  enjoyment  of 
property  claimed  under  color  of  law,  during  fourteen  years,  against  a  party 
who  has  acted  in  the  fulness  of  actual  notice.  The  spirit  of  the  law  forbids 
it.     In  England,  the  omnipotence  of  parliament  is  not  potent  enough  to 
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induce  its  courts  to  enforce  a  law  which  is  against  common  right  and  reason. 
The  common  law  shall  control  and  adjudge  it  void.  (5  Day's  Cora.  Dig. 
331  ;  19  Vin.  Abr.  612-13,  pi.  15  ;  1  Bl.  Com.  91  ;  8  Co.  118  a.)  It  is 
enough  for  the  purposes  of  this  case,  that  such  effect  be  not  caused  by  con- 
struction, as  to  make  a  law  unreasonable,  absurd  or  unjust,  when  its  terms 
are  not  too  explicit  for  explanation,  or  its  mandate  too  imperative  to  be 
disregarded. 

That  the  legislature  shall  never  be  presumed  to   exact  anything  as 
a  condition  to  the  vesting  or  enjoyment  of  a  right,  which  is  repugnant  to 
to  reason,  justice  or  the  settled  rules  of  the  common  law,  is  a  rule  of  uni- 
versal application,  on  which  this  court  has  acted,  against  the  express  words 
of  an  act  of  congress.     The  65th  section  of  the  collection  act  of   179O9 
authorizes  the  district  court  to  continue  a  suit  on  a  revenue  bond,  "  until 
the   next    succeeding   term,  and  no  longer :''   yet   it  has  been  twice  de* 
cided,   that   ^Hhe   legislature   intended   no    more    than    to   interdict    the 
party  from  an  imparlance,  or  any  other  means  or  contrivances  for  mere 
delay  ;"  not  to  bar  the  party  from  any  defence  to  the  suit  on  the  merits. 
''And  certainly,  we  ought  not,  in  common  justice,  to  presume  such  an 
intention  without  the  most  express  declarations."     (6  Pet.  644.)     I  think 
,  the  present  a  case  which  calls  for  the  application  of  the  same  principle ; 
there  can  be  none  presented  for  my  consideration,  in  which  there  is  less 
reason  for  extending  the  provisions  of  a  law  by  equity,  so  as  to  defeat  a 
right  of  property  by  construction,  or  in  equity,  or  in  which  there  are  more 
cogent  ones  for  the  most  liberal  and  benign  interpretation  of  the  laws 
enacted  for  its  security. 

When  the  law  points  an  author  to  certain  acts,  on  the  performance  of 
which  his  rights  to  its  benefits  are  declared  to  depend,  he  has  notice  of  his 
danger,  and  omits  them  at  his  peril ;  but  he  is  thrown  off  his  guard  by  a 
provision,  merely  directory,  explanatory,  or  constructive  of  a  former  law,  to 
which  the  legislature  attach  no  legal  consequence.  It  would  be,  in  my  opin- 
ion, an  imputation  on  the  faith  of  the  legislature,  to  presume,  that  they 
intended  to  make  anything  indispensable  to  the  title,  which  they  had  not 
declared  to  be  so  ;  the  author,  whose  property  would  be  deprived  of  security, 
under  which  it  had  been  placed,  might  justly  complain  of  the  want  of  notice 
of  his  danger  ;  and  the  duty  of  a  court  would  seem  to  me  a  plain  one,  not 
to  permit  it  to  become  extinct,  unless  the  law  compelled  them  to  surrender 
the  justice  of  the  case  to  its  positive  commands.  I  can  perceive,  in  the  act 
of  1802,  no  such  provisions,  nor  any  words  which  can  warrant  the  construc- 
tion contended  for  ;  considering  this  and  the  act  of  1790  as  involving  only 
a  question  of  property. 

But  there  is  another  view  of  the  act  of  1802,  which  is  inseparably  con- 
tected  with  the  copyright.  By  the  fourth  section,  a  penalty  of  one  hun- 
dred dollars  is  imposed  on  any  person  who  publishes  a  book  with  the  impress 
of  copyright,  if  he  has  not  legally  acquired  it.  (2  U.  S.  Stat.  172.)  This, 
then,  is  a  penal  law,  by  which  a  penalty  has  been  incurred  for  the  publica- 
tion of  every  volume  of  Wheaton's  reports,  either  in  a  first  or  second  edition. 
If  he  has  not  secured  the  copyright  according  to  law,  the  penalty  attaches 
for  claiming  property  in  them,  for  '^  impressing  thereon  that  the  same  ha9 
been  entered  according  to  act  of  congress,  or  words  purporting  the  same,  01 
that  the  copyright  has  been  acquired."    The  same  assertion  in  print,  how 
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ever  strongly  tbe  author  may  be  convinced  of  its.  truth  in  Taw  anfl  fadt,  is 
made  at  the  peril  of  a  heavy  penalty.  The  law  is  express  :  if  be  Iwis  hot 
legally  acquired  the  copyright,  the  penalty  must  bo  paid  to  a  common  in- 
former  and  the  United  States.  The  author's  copyright,  and  his  monefy,  nhare 
a  common  fate.  If,  "according  to  the  course  and  principles  of  courts  6i 
equity,"  by  which  the  relief  asked  for  is  to  be  granted  or  refused,  We  are 
bound  or  at  liberty  to  so  construe  the  laws  concerning  copyright,  as  to 
adjudge  that  the  complainants  arc  entitled  to  no  reKef,  unless  they  'prove, 
before  a  jury,  the  publication  of  the  record  of  the  title,  and  the  delivery  to 
the  secretary,  we,  by  the  same  decree,  declare  them  liable  to  a  penilty,  if 
sued  for  in  two  years.  So  that  whatever  construction  the  acts  of  IVW)  ftnd 
1802  shall  receive  on  the  question  of  property,  becomes  fastened  on  thetn  fts 
a  question  of  a  penal  forfeiture,  and  must  be  made  by  the  same  rules. 

The  whole  question  then  is,  whether  such  laws  shall  be  construed  i^ctly^ 
so  as  to  save  both  property  and  a  penalty,  or  liberally,  benignly,  and  by 
equity,  to  forfeit  a  right,  and  subject  the  party  to  a  penal  action  for  claffn- 
ing  it ;  tlie  controversy  is  narrowed  to  this  point,  and  the  rights  of  the  liti- 
gant parties  depend  upon  the  rule  by  which  such  a  statute  must  be  expoun- 
ded. The  foregoing  are  the  reasons  on  which  I  have  come  to  the  coriclnstdvi, 
that  it  must  be  so  construed  as  to  avoid  all  forfeitures  and  penalties  liot 
imposed  or  incurred  by  plain,  express  enactments,  the  consequence  of  H^idh 
ought  to  be,  a  decree  for  an  account,  and  a  perpetuation  of  the  injundtidn. 

This  cause  came  on  to  be  heard,  on  the  transcript  of  the  record  fttStxi 
the  circuit  court  of  the  United  States  for  the  eastern  district  of  P^hWyl- 
vania,  and  was  argued  by  counsel :  On  consideration  whereof.  It  is  oiHlered, 
adjudged  and  decreed  by  this  court,  that  the  judgment  and  decree  6f  *lJhe 
said  circuit  court  in  this  cause  be  and  the  same  is  hereby  reversed, -tfffd 
that  this  cause  be  and  the  same  is  hereby  remanded  to  the  'said  'cfrdtdt 
court,  with  directions  to  that  court,  to  order  an  issue  of  fact,  to  be  exsmiVi^ 
and  tried  by  a  jury,  at  the  bar  of  said  court,  upon  this  point,  WbeUhfer  Hlie 
said  Wheaton,  as  author,  or  any  other  person,  as  proprietor,  hild  cOmpTI^Sd 
with  the  requisites  prescribed  by  the  third  and  fourth  sectictns  Of  'fbe  8*id 
act  of  congress,  passed  the  31st  day  of  May  1V90,  in  regard  to  thb  *v6!tffn^s 
of  Wheaton's  reports,  in  the  said  bill  mentioned,  or  in  "regard  to  dhe  dr 
more  of  them,  in  the  following  particulars,  viz.,  whether  the  Bald  W*ft€fatoii 
or  proprietor  did,  within  two  months  from  the  date  of  the  recording  thereof 
in  the  clerk's  office  of  the  district  court,  cause  a  copy  of  the  saiid  record  "to 
be  published  in  one  or  more  of  the  newspapers  printed  in  the  'resident  Milte, 
♦aooI  ^^^  ^^"'*  weeks  ;  and  whether  the  *said  Wheaton,  or  tlie  proprietor, 
J  after  the  publishing  thereof,  did  deliver  or  cause  to  be  delivered  to 
the  secretary  of  state  of  the  United  States,  a  copy  of  the  "Bkme,  to  be  "pVe- 
served  in  his  office,  according  to  the  provisions  of  the  said  third  and  fdffifth 
sections  of  the  said  act;  and  that  such  further  proceedings  be *liad  tb^Cttiy 
as  to  law  and  justice  may  appertain,  and  in  conformity  to  Che  opinMn  of 
this  court 
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*JEb  "parte  The  United  States  :  In  the  Matter  of  the  United  States, 
Plaintiffs,  v.  Anson  G.  Phelps,  Elisha  Pbok  and  Wiluam  E.  Dodge  . 

Bond  for  duties. 

Voder  the  66th  section  ot  the  dttty  act  of  1799,  where  a  bond  has  be<$n  given  for  Stittes,  fnid 
errors  in  the  calculation  thereof  are  alleged  on  affidavit,  at  the  flnt  term  to  whidh  writ 'has  tieen 
brought  on  the  bond  ;  a  delay  of  one  term  is  allowed  for  the  purposes  of  ezanrination  and  cor- 
rection. Where  there  is  a  real  defence  to  the  claim  on  the  bond,  an  opportunity  to  obtain  evi- 
dence by  a  continuance,  according  to  the  circumstances  of  the  case,  must  be  given. 

Motion  for  a  Mandamus  to  the  district  judge  of  the  United  States  for 
the  Soathem  District  of  New  Yoric. 

BiUler^  Attorney-General  of  the  United  States,  moved  for  a  mandamus^ 
to  be  directed  to  the  district  court  aboye  mentioned,  oommandiBg  *4t  to 
vacate  a  rale  entered  on  the  1 2th  day  of  March  instant,  in  a  certain  cause 
pending  in  said  conrt,  between  the  United  States  of  America,  phiintifft,  and 
Anson  G.  Phelps,  Elisha  Peck  and  William  E.  Dodge,  defendants,  by  Wbioh 
rule  the  said  court  ordered  the  trial  of  said  cause  to  be  oontimied  VBtril 
the  term  of  August  next.  The  facts  disclosed  by  the  affidavits  and  other 
papers,  on  which  the  motion  was  founded,  were  : 

The  suit  of  the  United  States  against  Phelps  and  others,  "was  brOvgbt 
to  recover  the  sum  of  $1678.70,  being  the  ascertained  amount  of  dnties^tte 
on  a  custom-house  bond,  given  for  an  importation  of  certain  lead  weights 
and  basins,  for  the  house  of  Phelps  ft  Peck.  The  cetpiaa  was  ismied  on  the 
lOth  of  February  last,  returnable  on  the  Idth  of  that  month^  the  Feb- 
ruary term  of  that  court.  On  the  return-day,  a  declaration  was  filed  iilid 
served,  and  time  allowed  to  plead  until  the  15th  of  February,  it^hen  tVie 
defendants,  after  oyer  of  the  bond  and  its  condition,  pleaded  nOfvest  ftfehim, 
and  gave  notice  that  they  would  prove,  that  the  officers  of  the  customs  com- 
mitted an  error  in  rating  the  said  articles  as  liable  to  a  duty  of  three  ^cents 
per  pound,  instead  *of  rating  them  as  liable  to  an  ad  valorem  deity  of  r^^,.. 
fifteen  per  cent.;  that  the  bond,  instead  of  being  taken  for  $1678.70,  *■ 
ought  to  have  been  taken  for  only  $331.07,  ftc.  On  the  same  15th  of  Feb- 
ruary, the  defendants  made  oath,  that  an  error  had  been  committed  in  the 
liquidation  of  the  duties  demanded  on  the  bond  ;  and  that  tlie  same  had 
been  notified  to  the  collector,  prior  to  the  commencement  of  the  isaid  nretum- 
term  ;  whereupon,  the  court  granted  a  continuance  until  the  next  succeed- 
ing March  term. 

At  the  March  term,  viz.,  on  the  11th  of  liTaroh  -ioaWmt,  the  ^plahiifiPs 
attorney  moved  to  proceed  to  trial,  but  the  defendants,  in  pursuimee  of 
previous  notice,  moved  the  district  court  that  a  commission  be  issued  to 
liTverpool,  to  take  the  examination  of  material  wNffieiilMB  tcMdlng  ih  ^reat 
Britain.  The  district*attomey  objected,  t^iit  the  <50«irt'^aB^9tnfethea  %y 
the  act  of  congress  from  allowing  a  conttnuaride  fdr  a  loifgefr  tsrailMfti-^e 
said  term  of  March,  the  cause  having  been'Miithided  from  tbeWWrii^Wftn 
of  the  writ,  until  that  term ;  but  the  court  being  of  opinion,  that  the  deflHfd- 
ants  were  entitled  to  makp  their  defence  by  witnesses,  and  to  have  a  reason- 
able delay  of  trial,  for  Joe  purpose  of  procuring  testimony,  overruled  "tlris 
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objection,  and  granted  the  rule  applied  for ;  for  the  Tacating  of  which  by 
mandamus,  the  present  motion  was  made. 

The  Attornef/'  General  contended,  that  although  a  defendant  in  a  suit 
on  a  revenue  bond  has,  under  the  provisions  of  the  66th  section  of  the  duty 
act  of  1799,  ch.  128,  a  full  right  to  procure  evidence  for  his  defence,  yet 
this  can  only  be  done  in  conformity  with  the  provisions  of  the  law,  after 
judgment  has  been  entered  for  the  United  States.  There  is  an  allowance 
of  a  term,  if  an  affidavit  is  made  of  an  error  in  the  calculation  of  the  duties  ; 
but  at  the  second  term  after  the  institution  of  the  suit,  judgment,  under  the 
imperative  command  of  the  law,  must  be  entered  for  the  United  States. 
Proceedings  to  obtain  testimony  will  be  allowed,  and  all  the  relief  the 
defendant  asks  from  the  judgment,  while  procuring  the  testimony,  will  be 
extended  to  him  by  the  court.  But  the  judgment  will  remain  a  security  for 
^  ,  whatever  shall  be  ultimately  '^'ascertained  to  be  due  to  the  United 
J  States.     He  cited,  Mc  parte  Davenport,  6  Pet.  661. 

MaxweUy  contr^,  denied  the  construction  given  to  the  act  of  congress 
by  the  attorney-general.  The  right  of  a  party  to  obtain  evidence  arose 
from  the  great  principles  of  justice  ;  and  this  right  ought  not  to  be,  nor 
could  it  be,  impaired.  It  was  secured  by  the  provision  in  the  constitution, 
which  gives  the  trial  by  jury.  The  true  interpretation  of  the  66th  section 
of  the  act  of  congress  gives  the  opportunity  to  procure  testimony.  The 
delay  allowed  until  the  next  term,  when  the  duties  were,  on  affidavit,  alleged 
to  be  erroneously  estimated,  was  given  to  procure  testimony,  or  review 
the  calculations  of  the  duties,  to  maintain  the  allegation.  This  clearly 
shows  that  the  law  intends  to  afford  the  opportunity ;  and  the  length  of 
the  time  to  be  allowed  will  be  in  the  discretion  of  the  court.  In  this  case, 
the  testimony  was  to  be  obtained  in  Great  Britain,  where  the  witnesses 
resided.  The  terms  of  the  district  court  of  the  southern  district  of  New 
York  are  monthly.  This  suit  was  instituted  on  the  13th  of  February  1834; 
the  first  term  commenced  on  the  15th  of  the  same  month  ;  the  second  term 
began  on  the  11th  of  March,  and  thus,  in  less  than  a  month,  if  the  law  is  as 
claimed  for  the  United  States,  the  defendants,  in  that  brief  pq^iod,  were  to 
collect  their  testimony,  or  a  judgment  be  entered  for  the  United  States. 
That  a  judgment  shall  be  entered  to  bind  the  property  of  the  defendants, 
and  thus  impose  a  heavy  burden  upon  them,  would  not  be  justifiable  or  rea- 
sonable. The  district  judge,  in  ordering  the  cause  to  be  continued  until 
August  next,  to  allow  time  to  obtain  the  evidence  from  England,  did  not 
misconstrue  the  act  of  congress  ;  but  exercised,  as  he  had  a  right  to  do,  a 
legal  and  just  discretion  upon  the  matter,  with  which  the  court  will  not 
interfere. 

McLeak,  Justice,  considered,  that  if  the  construction  of  the  act  con- 
tended for  by  the  United  States,  was  correct,  he  would  be  disposed  to 
think  congress  had  exercised  a  power  beyond  the  authority  given  by  the 
constitution.  It  would  be  depriving  the  party  of  his  right  to  a  trial  by 
jury. 

♦'70^1         *Marshali«,  Ch.  J. — The  court  are  unanimous  in  refusing  the 
J   inotion.     The  object  of  the  section  in  the  duty  law  is  to  secure  the 
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prompt  collection  of  da  ties,  indisputably  ascertained.  When  there  are 
errors  in  calculating  the  duties,  and  they  are  alleged,  on  affidavit,  the  delay 
of  one  term  is  allowed.  And  where  there  is  a  real  defence,  an  opportunity 
to  obtain  evidence,  by  a  continuance,  according  to  the  circumstances  of  the 
case,  must  be  given.  There  cannot  be  a  case  of  this  description,  where  the 
opportunity  should  be  denied.  Mandamus  refused,  and  the  motion  over- 
ruled. 

Motion  denied. 
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I. 

Argument  of  Mb.  Call,  the  CouDsel  for  the  United  Statks,  in  tli^ 
Supreme  Court,  in  the  cases  of  the  United  States  v.  Gbobgb  J.  F. 
Clarke,  John  and  Antonio  Hubbtas,  Joseph  H.  Hebnandbz,  et  al» 

Thr  right  which  Spain  acquired  by  discovery  and  conquest  on  this  continent,  was 
universally  acknowledged  and  acquiesced  in  by  all  the  nations  of  Europe,  and  ha^ 
never  been  denied  by  the  government  of  the  United  States.  According  to  the  laws 
and  policy  of  Spain,  as  well  as  the  theory  of  the  British  constitution,  all  vacant  lands 
arc  vested  in  the  crown,  as  representing  the  nation;  and  the  exclusive  power  to 
grant  them  is  declared  to  reside  in  the  crown,  as  a  branch  of  the  royal  prerogative. 
(White's  Compilation  41.)  Tlie  fee  of  the  crown  could  only  bo  divested  by  the  king 
himself,  or  by  the  persons  to  whom  his  power  was  specially  delegated,  and  in  the 
form  and  manner  prescribed  for  their  government.  The  exercise  of  the  granting  power 
by  any  other  person,  or  in  any  other  manner,  would  convey  no  estate  in  the  land  to 
the  nominal  grantee;  it  would  not  divest  the  fee  of  the  crown,  and  would  be,  to  all 
intents  and  purposes,  an  absolute  nullity. 

The  6th  section  of  the  act  of  1828,  gives  jurisdiction  to  the  superior  courts  over  all 
claims  to  land  in  Florida,  embrs'^ed  by  the  treaty.  The  terms  **  embraced  by  the 
treaty,'^  as  employed  in  the  statute,  can  include  only  those  claims  which  the  treaty 
imposes  an  obligation  on  this  govcrnmcDt  to  confirm.  The  English  version  of  the  8th 
article  has  been  rejected,  and  the  Spanish  version  of  the  treaty  has  been  adopted  by 
the  court ;  and  from  a  proper  translation  of  the  language  used  by  the  Spanish  minis- 
ter, without  regard  to  the  language,  understanding  and  obvious  intention  of  the 
American  negotiator,  we  must  determine,  on  the  one  hand,  the  rights  secured  to  the 
(Kiople  of  the  ceded  territory,  and  on  the  other,  the  obligations  and  responsibilities 
imi)oscd  on  the  United  States. 

According  to  the  translation  of  the  8th  article  of  the  treaty,  as  made  ♦by  the  r^^u 
translator  of  foreign  languages  for  this  government,  *'  all  grants  of  land  made  ^ 
by  his  Catholic  Majesty,  or  by  his  lawful  anthoritics,  before  the  24th  of  January  1818, 
in  the  said  territories,  which  his  majesty  cedes  to  the  United  States,  shall  ren^ain 
ratified  and  confirmed  to  the  persons  who  are  in  possession  of  them,  in  the  same  man- 
ner that  they  would  have  been,  if  his  majesty  had  continued  in  the  dominion  of  the 
said  territories.*'  This  clause  of  the  treaty  contemplates  perfect  titles;  titles  given 
after  the  performance  of  all  the  conditions  of  the  grant,  either  expressed  or  implied 
in  law ;  grants  which,  previous  to  the  date  of  the  treaty,  had  been  confirmed  and 
ratified  by  the  king,  or  by  his  lawful  authority.  Any  grant,  not  ratified  and  oonfinoed 
before  the  date  of  the  treaty,  could  not  remain  ratified  and  confirmed  after  thQ  date  of 
the  treaty.  Until  it  had  been  ratified  and  confirmed,  it  could  not  remain  ratified  and 
confirmed  ;  the  confirmation  must  have  had  being,  before  it  has  continuance  and 
remainder.  This  ap()ear8  to  be  the  plain  and  natural  interpretation  of  the  first  clause 
of  the  8th  article.  But  for  a  more  perfect  illustration  of  the  intention  of  the  Spanish 
negotiator  (and  we  will  at  present  consider  his  inteDtions  alone,  without  regard  tft 
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the  intentions  of  the  other  party  to  the  contract),  it  is  only  necessary  for  one  moment 
to  examine  the  laws  and  ordinances,  rules  and  regulations,  provided  hy  the  Spanish 
government,  for  the  disposal  of  the  royal  domain. 

Until  after  the  date  of  the  royal  order  of  1815,  there  was  neither  law,  ordinance 
nor  local  regulation  in  East  Florida,  which  authorized  a  grant  of  land  for  any  other 
purpose  than  that  of  habitation  and  cultivation.  This  opinion  is  advanced  with  con- 
fidence, because  the  united  efforts  of  numerous  and  1  Aimed  counsel,  in  behalf  of  the 
claimants,  in  this  and  in  the  court  below,  have  been  unable  to  produce  any  authority ; 
and  the  judge,  although  he  decides  otherwise,  has  been  unable  to  refer  to  any  such 
law,  although  specially  required  to  do  so  in  his  decree,  by  the  act  of  1824.  * 

The  laws  of  the  Indies,  authorizing  grants  of  land,  forbid  the  investment  of  title 
in  the  grantee,  until  he  shall  have  inhabited  and  cultivated  the  land  during  four 
years.  (Land  Laws,  law  1,  lib.  4,  tit.  12,  p.  967 ;  Ibid,  law  2,  p.  968.)  If  the  grantee 
failed  to  comply  with  the  condition  of  his  grant,  he  acquire  no  right,  and  the  land  was 
granted  to  some  other  individual.  (Ibid,  law  2,  p.  969.)  One  of  those  conditions 
was,  that  the  grantee  should  take  possession  of  the  land,  within  six  months  from  the 
date  of  the  grant,  and  on  failure  to  do  this,  he  lost  his  right  of  occupancy.  When  the 
condition  was  not  expressed  in  the  grant,  it  was  nevertheless  always  understood: 
*^That  all  concessions  in  which  no  time  is  specified,  shall  become  extinct,  and  shall  be 
considered  as  null,  if  the  persons  to  whom  they  are  made  do  not  take  possession,  and 
cultivate  the  same,  within  six  months.*'  (Land  Laws,  p.  1001,  4th  article  of  the  regu- 
lations of  the  12th  October  1803.)  That  this  was  the  rule  governing  the  grants  in 
^,-^,-,  East  Florida,  is  fully  *shown  by  the  opinion  of  Don  Ruperto  Saavedra,  judge 
^  of  the  province,  given  on  the  27th  October  1818,  at  the  instance  of  the  agent 
of  the  duke  of  Alagon.  In  the  seventh  article  of  his  report,  found  at  page  252  of 
White's  Compilation,  he  says,  ^^  that  the  concessions  made  to  foreigners  or  natives,  of 
large  or  small  portions  of  land,  carrying  their  documents  with  them  (which  shall  bo 
certificates  issued  by  the  secretary),  without  having  cultivated,  or  even  seen  the  land 
granted  them ;  such  concessions  are  of  no  value  or  effect,  and  should  be  considered  as 
not  made,  because  the  abandonment  has  been  voluntary,  and  they  have  failed  in  com- 
plying with  the  conditions  prescribed  for  the  encouragement  of  population.''  Had 
Florida  remained  under  the  dominion  of  Spain,  the  grant  to  the  duke  of  Alagon  would 
have  been  invalid,  and  other  grants  within  its  limits  would  have  been  subjected  to 
the  rule  above  mentioned. 

The  first  article  of  the  instructions  given  to  the  surveyor,  George  Clarke,  found  at 
p.  1003  of  the  Land  Laws,  shows  the  distinction  taken  between  perfect  and  imperfect 
titles  to  land  in  East  Florida:  **  The  possessors  of  lands  in  this  province  shall  be  con- 
sidered under  three  classes ;  1st,  as  proprietors ;  2d,  as  grantees ;  and  3d,  as  grantees 
and  proprietors.  The  first  arc  those  who  hold  lands  by  titles  not  obtained  by  grants 
from  the  government.  (These  were  English  inhabitants  who  remained  in  the  province 
after  the  treaty  of  1783,  and  who  held  lands  by  patent  from  Great  Britain.)  The 
second  are  they  who,  on  compliance  of  certain  conditions  of  time  and  labor,  will  get 
titles  of  property.  And  the  third  are  those  who  have  acquired  those  titles."  The 
following  opinion  of  the  notary  of  government  of  the  royal  domain,  whose  duty  it 
was  to  countersign  all  complete  grants,  under  his  official  seal,  will  further  show  the 
distinction  between  a  complete  and  incomplete  grant,  and  will  show  the  usage  and 
custom  of  tho  province,  until  the  month  of  October  1818,  the  time  when  it  bears  date. 
It  will  be  found  at  p.  250  of  White's  Compilation. 

*'  As  I  best  can  and  ought  to  do,  I  certify  and  attest,  that  the  conditions  pre- 
scribed by  this  government  for  grants  of  land  to  which  the  decrees  of  the  2d  inst. 
placed  on  the  proceedings  refer,  are  the  same  which  appears  in  the  foregoing  title 
delivered  in  favor  of  Don  John  McQueen,  dated  on  the  12th  of  March  1804,  which 
conditions  subsisted  in  all  their  force  until  the  year  1815,  when  the  then  goveraor  of 
this  place,  Brigadi  Don  Sebastian  Kinderlan  altered  them,  at  his  discretion,  granting 
lands  under  the  single  circumstance,  that  when  the  grantee  proves  that  he  has  cleared 
them,  built  houses,  fences,  and  other  things  necessary  for  the  improvement  of  a  pUm 
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taiioD,  the  title  of  proprietorship  should  be  delivered  to  him,  as  has  been  done  to  bcy- 
eral  who  have  not  passed  the  ten  years^  possession  poinded  out  in  said  title  of  McQueen, 
as  appears  from  the  different  proceedings  in  the  archives  in  my  charge,  to  which  I 
refer;  and  in  compliance  with  orders  in  said  decree,  I  sign  and  seal  these  presents  in 
St.  Augustine,  &c.,  October  1818." 

The  regulations  of  Governor  White  required  ten  years'  residence  to  *enable  r+i^'Ao 
the  grantee  to  obtain  a  perfect  title.  Gk)vemor  Ejndelan,  in  1815,  altered  this^  *- 
regulation,  and  granted  the  land  in  absolute  property,  in  proportion  to  the  working 
hands  each  family  possessed,  whenever  they  could  prove  satisfactorily  that  they  had 
performed  the  conditions  of  **  clearing  land,  building  houses,  fences  and  other  things 
necessary  for  the  improvement  of  a  plantation."  This  alteration  appears  to  have  been 
the  only  one  made  by  Governor  Kindclan,  as  the  largest  grant  confirmed  by  him  or 
his  predecessors,  up  to  and  inclusive  of  the  year  1815,  was  the  grant  of  McQueen,  for 
8275  acres,  and  that  on  proof  of  the  number  of  his  family  and  slaves,  and  of  his  having 
complied  with  the  conditions  of  cultivation  and  improvement 

The  royal  order  of  1736  required,  that  all  perfect  titles  should  be  given  by  the 
king,  after  the  grantee  had  performed  the  four  years*  residence  and  cultivation 
required  by  the  laws  of  the  Indies.  To  remedy  the  inconvenience  arising  from  this 
regulation,  the  royal  order  of  1754,  found  at  p.  978  of  the  Land  Laws,  was  issued, 
which  vested  the  power  of  appointing  sub-delegates  and  judges  for  the  disposal  of  the 
royal  domain,  in  the  presidents  and  viceroys  of  his  American  dominions.  The  fifth 
article  of  the  royal  order  authorizes  the  confirmation  of  all  imperfect  grants,  where 
the  grantee  had  complied  with  the  conditions  of  the  grant,  and  where  the  quantity 
claimed  was  no  more  than  the  party  was  entitled  to.  By  the  dlst  article  of  the  ordi- 
nance of  1768,  the  power  of  granting  and  confirming  titles  to  land  was  vested  in  the 
intendents.  (See  Land  Laws  072.)  The  royal  order  of  1774  repealed  this  article  of 
the  ordinance  of  1768,  and  conferred  the  granting  power  on  the  civil  and  military  gov- 
ernors. The  royal  order  of  the  22d  of  October  1798,  so  far  as  it  regards  the  provinces 
of  Louisiana  and  West  Florida,  invested  the  intendent  with  full  and  exclusive  power 
to  grant  *' all  kinds  of  lands"  (see  Whitens  Compilation  218).  In  East  Florida,  the 
royal  order  of  1774  remained  unrepealed  in  every  particular,  and  the  granting  power 
continued  to  be  exercised  by  the  governors  of  that  province. 

From  the  preceding  laws,  ordinances,  royal  orders  and  ofiicial  reports,  the  court 
will  readily  ]K'rceive  the  difference  between  a  title  in  full  property,  and  an  inchoate 
title,  where  the  fee  is  yet  in  the  crown,  and  to  be  divested  only  on  the  performance  of 
a  condition  precedent  of  the  estate;  the  difference  in  the  language  of  the  treaty 
between  a  grant  ratified  and  confirmed,  and  a  grant  to  be  ratified  and  confinned  after 
the  performance  of  the  conditions  of  habitation  and  cultivation.  This  difference  will 
be  still  more  fully  illustrated  by  a  comparison  of  the  form  of  the  imperfect  title, 
which  was  always  given  in  the  first  instance,  with  the  perfect,  or  '*  ratified  and  con- 
firmed *'  title,  given  after  the  performance  of  all  the  conditions  of  the  grant.  The 
im^KBrfect  title  consisted  always  of  the  petition  of  the  grantee,  atid  the  order  or  decree 
of  the  governor,  under  which  the  party  was  permitted  to  take  possession  of  the  land, 
and  to  enjoy  its  use  and  possession,  until  by  his  habitation  and  cultivation  during  the 
time  prescribed,  he  became  entitled  to  have  his  *grant  confirmed.  The  petition  1:^700 
and  decree  or  order  of  the  governor,  found  at  pages  6  and  7  of  the  record,  in 
the  cane  of  the  United  States  v.  John  Huertas,  No.  82,  presents  the  ordinary  form  of 
an  inchoate  title,  or  a  title  intended  afterwards  to  be  confirmed,  when  the  conditions 
should  have  been  performed,  with  the  exception  of  the  following  words,  which  are 
altogether  unusual.  **  With  the  precise  condition,  to  use  the  same  for  the  purpose  of 
raising  cattle,  without  having  the  faculty  to  alienate  the  said  tract,  either  by  sale, 
transfer,  contract  of  retrocession,  or  by  any  other  title,  in  favor  of  a  stranger,  without 
the  knowledge  of  this  government."  These  unusual  and  extraordinary  restrictions 
prove  the  intentions  of  the  governor  to  have  been,  only  to  grant  the  use  and  occupa- 
tion for  the  purpose  of  *' raising  cattle,"  and  not  to  give  the  incipient  title,  afterwaids 
to  be  matured  into  a  perfect  grant.    At  page  8  of  the  same  record,  will  be  found  the' 
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ioxjSL  of  a  perfect  titles  or  a  ^'ratified  and  confirmed**  title,  such  as  could  only  be 
giTeOf  after  the  performance  of  the  conditions,  either  expressed  in  the  imperfect  grant^ 
wjiich  it  is  intended  to  confirm,  or  implied  in  law.  The  court  will  perceive,  by  oom- 
parisont  thAt  the  concluding  part  of  this  instrument  conforms  almost  literally  to  the 
latter  clause  of  the  fifth  article  of  the  royal  regulation  of  1774,  found  at  p.  974  of  the 
Land  Laws»  which  provides,  that  *^the  confirmation  of  the  patents  of  the  possessors 
of  these  lands  shall  be  given  in  my  royal  name,  by  which  their  property  and  claim  in 
the  sajA  Ismds  shall  be  rendered  legal.'*  That  this  royal  order  and  the  several  Isws  of 
tha  Ind^a,  to  wjiich  it  relates  in  the  second  article,  and  found  from  p.  9C7  to  p.  971 
of  tjtie  Land  Laws,  were  in  force  in  East  Florida,  we  have  the  most  conclusive  proof, 
furnished  by  the  royal  order  of  the  8th  June  1814,  found  at  p.  1010  of  the  Land  Laws. 
Bg,  the  latter  order^  the  king  commands  the  royal  order  of  1754,  and  the  laws  of  the 
Indies,  to.  be  observed  and  obeyed. 

The  court  is  respectfully  referred  to  those  laws  and  those  royal  orders,  which,  with 
the  royal  orders  of  1790  and  1815,  and  the  local  regulations  founded  upon  them, 
foxyned.  the  entire  code  and  system  for  granting  lands  in  East  Florida.  All  grants  made 
and'  con^urmed  a<;cording  to  these  laws,  royal  orders,  and  local  regulations,  are,  accord- 
ing to  the  decision  of  the  court  in  the  case  of  Arredondo  and  Son,  confirmed  by  the 
Spanish  version  of  the  treaty.  All  grants  made  in  controvention  of  these  laws,  royal 
orders,  i^d  local  regulations,  are  made  without  authority.  They  are  not  made  by 
the  *  lawful  authorities  of  his  Catholic  Majesty,*'  and  were,  therefore,  void  before, 
and  cannot  h^ve  been  ratified  and  confirmed  by  the  treaty. 

Having  shown  that  the  terms,  *' shall  remain  ratified  and  confirmed,**  as  expressed 
in  th^  first  paragraph  of  the  eighth  article  of  the  treaty,  can  be  applicable  only  to  those 
grants  which  have  been  confirmed  by  the  Spanish  government,  bi^foro  the  time  limited 
in  the  treaty ;  and  having  shown  from  the  laws  and  usages  of  Spain,  what  Ls  the 
n%iure  and  form  of  such  a  grant ;  we  are  now  the  better  enabled  to  discuss  the  nature 
i«7iO]  ^^  '^^  imperfect  title,  and  to  decide  what  rights  the  grantee  had  under  it,  *and 
^   what  responsibility  was  imposed  on  the  United  States  to  confirm  these  grants. 

The  following  is  the  language  of  the  last  clause  of  the  eighth  article,  which 
expresses,  very  clearly,  the  intention  of  the  Spanish  negotiator;  at  the  same  time  it 
shows  the  nature  of  the  imperfect  titles,  intended  to  be  confirmed  on  the  occurrence 
of  the  contingency,  on  which  the  right  of  confirmation  might  be  claimed  by  the 
grantee.  *'But  the  proprietors  who,  in  consequence  of  the  circumstances  in  which 
the  Spanish  nation  has  found  itself  and  the  revolutions  of  Europe,  have  not  been  able 
to  fulfil  all  the  obligations  of  their  grants,  shall  be  obliged  to  fulfil  them  accx>rding  to 
the  conditions  of  their  respective  grants  from  the  date  of  this  treaty,  in  default  of 
which  they  shall  be  null  and  void.**  Without  perverting  the  terms  emploved,  and 
distorting  the  obvious  intention  of  the  negotiator,  this  clause  of  the  treaty  cannot  be 
made  to  apply  to  any  other  than  imperfect  titles,  grants  made  on  conditions  which 
remained  to  be  performed,  at  the  date  of  the  treaty,  and  which,  until  the  performance 
of  those  conditions,  entitled  the  grantee  to  no  estate  in  the  land.  It  cannot  be  so  con- 
strued as  to  confirm  any  imperfect  grants,  by  its  own  action,  but  imposes  an  obliga- 
tion on  this  government  to  confirm  them,  provided  the  conditions  shall  have  been 
perfonned  by  the  grantee,  within  the  time  specified  in  the  same  clause  of  the  treaty. 
It  proves,  as  do  the  laws,  ordinances  and  royal  regulations  of  the  Spanish  government, 
that  all  these  grants  depended  on  conditions  precedent,  and  with  them,  as  with  us, 
the  condition  must  be  performed,  the  contingency  must  occur,  before  the  es'4ite  can 
arise  OX:  take  e£[eet  If  all  the  conditions  be  performed,  within  the  time  specified  in 
the  treaty}  ah  obligation  is  imposed  on  the  United  States,  by  the  treaty,  to  confirm 
the  titlf^  II  all  the  conditions  be  not  performed,  within  the  time  stipulated,  then  the 
gca^t  ia,  by  the  force  and  effect  of  the  laws  of  Spain,  no  less  than  by  the  express  pro- 
visioq  of  the  treaty,  for  ever  **null  and  void.** 

The  first  and  second  clause  of  the  8th  article  of  the  treaty,  when  taken  and  con- 
stmeU  with  each  other,  according  to  the  translation  of  the  Spanish  version,  notifies 
and  confirms  all  grapts  ratified  »od  confirmed  by  his  Catholic  Majesty,  or  Us  U^fut 

460 


APPENDIX.  710 

United  States  t.  Clarke. 

authority,  before  the  24th  of  January  1818,  and  it  imposes  an  obligation  on  the  Ameri- 
can government  to  ratify  and  confirm  all  imperfect  grants  made  by  his  Catholic 
Majesty,  or  his  lawful  authorities,  before  the  24th  of  January  1818,  to  the  same  extent 
that  they  would  have  been  valid,  or  in  the  '*  same  manner  that  they  would  have  been  ** 
(ratified  and  confirmed),  **if  his  majesty  had  remained  in  the  dominion  of  the  terri- 
tories."   If  the  Spanish  word,  ^^  eoneesiones  "  be  translated  concession,  instead  of  grant, 
it  cannot  vary,  in  the  most  remote  degree,  the  construction  given  to  this  article  of  the 
treaty.    In  technical  phrase,  there  is  with  us  a  difference  between  concession  and  gracit' 
The  one  generally  implies  an  imperfect,  the  other  a  perfect  grant    But  the  tern^i 
as  expressed  in  the  first  and  second  clause  of  the  8th  article,  can  only  mean  the  gnL-v:^^ 
or  the  title  which  the  claimant  may  have.     If  rendered  '^concession,"  in  English,  tkrt^^^ 
understood  to  mean  imperfect  titles  which  had  not  been  *confirmed  by  the   r^^w^  _.V 
S{)ani8h  government,  then  they  could  not  remain  ratified  and  confirmed,  because 
they  must  have  been  confirmed  and  ratified,  before  they  can  so  remain.     If  thejr 
ratified  and  confirmed  concessions,  they  are  perfect  grants,  by  which  the  crown 
been  divested  of  the  fee,  and  they  remain  ratified  and  confirmed  by  the  treaty, 
court  will  then  perceive,  that  the  language  of  the  8th  article  of  the  treaty,  gives 
best  explanation  of  the  term  ^*  eancesiansa^^^  and  shows  that  it  was  intended  by 
SiNinish  negotiator,  to  signify  grant  or  title,  perfect  or  imperfect,  or  the  land  gratit.'^^^^ 
as  its  meaning  is  varied  by  other  terms  with  which  it  is  associated  in  the  first  .a^^^ 
second  clause  of  the  treaty.    When  it  speaks  of  a  concession  which  shall  remain  oo>v^ 
firmed,  it  means  a  title  which  has  been  confirmed;  and  when  it  speaks  of  a  concess/o^^ 
to  be  confirmed  on  the  performance  of  certain  conditions,  it  means  an  imperfect   oi* 
inchoate  grant  or  title. 

With  this  understanding  of  the  8th  article  of  the  treaty,  and  the  distinction  and 
manifest  difference  between  confirmed  grants  or  titles  in  full  property,  by  which  the 
crown  was  divested  of  the  fee,  and  imperfect  titles,  where  the  party  had  obtained  only 
the  first  decree  by  which  he  went  into  possession  of  the  land,  when  he  was  merely 
progresKing  in  the  performance  of  those  conditions  imposed  by  law,  and  where  the 
fee  still  continued  in  the  crown,  as  we  have  shown  by  the  laws  and  usages  of  8pain, 
and  the  form  of  the  respective  titles  given  in  either  case,  we  shall  be  prepared  to 
decide,  what  lands  were  conveyed  to  the  United  States,  and  what  lands  were  confirmed 
to  the  inhabitants  of  the  ceded  territory,  by  the  stipulations  of  the  8th  article  of  the 
treaty. 

The  treaty  conferred  no  new  or  additional  right  of  soil  on  the  inhabitants  of  the 
ceded  territory,  it  only  secured  those  rights,  to  the  same  extent  that  they  had  been 
conferred  by  the  government  of  Spain.  The  United  States  found  them  as  they  had 
been  left  by  Spain.  Some  with  perfect  titles  to  the  soil,  granted  by  the  lawful  author- 
ity of  his  Catholic  Majesty.  Some  with  inchoate  titles,  to  be  perfected  after  proof  of 
performance  of  the  conditions  of  the  grant ;  and  others  with  titles  formal  an  informal, 
not  made  by  the  lawful  authorities  of  his  Catholic  Majesty,  or  any  other  than  the 
self -created  authority  of  the  officer  by  whom  they  were  made,  in  anticipation  of  the 
change  of  government,  and  his  relief  from  responsibility.  If  then,  as  we  think,  we 
have  abundantly  shown,  that  in  no  case,  the  fee  of  the  crown  was  divested,  until  after 
the  performance  of  the  conditions  of  the  grant,  and  then,  only  by  that  formal  deed 
or  grant  prescribed  by  the  6th  section  of  the  royal  order  of  1754,  found  at  p.  074  of 
the  Land  Laws;  and,  according  to  the  18th  article  of  the  regulations  of  Morales, 
found  at  p.  084  of  the  Land  Laws,  which  refers  to  other  preceding  articles  that  con- 
tain the  same  provision,  and  declares,  that  no  one  of  those  who  have  obtained  the 
first  decree  or  imperfect  title,  *'  notwithstanding,  in  virtue  of  them,  the  survey  has 
taken  place,  and  that  they  have  been  put  in  possession,  can  be  regarded  as  owners  of 
land,  until  their  real  titles  are  delivered,  complete  with  all  the  formalities  before 
recited;"  it  must  follow,  as  a  natural  result,  that  the  fee  in  all  *lands  withic-  r^trta 
the  ceded  territory,  not  embraced  in  real  titles  or  formal  and  complete  titles,  *- 
passed  to  the  United  States  by  virtue  of  the  treaty.  The  estate  must  rest  somewhere. 
The  king  had  not  conveyed  it  to  the  claimant,  he  held  it  as  a  secarity  for  the  faithful 
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performanco  of  the  conditions  on  which  it  was  to  bo  given ;  and  if  it  did  not  vest  in 
the  United  States,  by  virtue  of  the  treaty,  the  king  of  Spain  is  yet  the  proprietors  of 
millions  of  acres  of  land  in  a  territory,  which  he  declares,  in  the  2d  article  of  the 
treaty,  he  cedes  in  full  property  and  sovereignty  to  the  United  Statea 

We  think,  then,  that  the  United  States  is  vested  with  the  fee  in  all  lands  claimed 
by  imperfect  titles,  or  illegal  titles  from  the  government  of  Spain;  that  when  the 
claimant  under  these  imperfect  titles  made  by  the  lawful  authority  of  his  Catholic 
Majesty  shall  prove  a  compliance  with  the  conditions  of  his  grant,  within  the  time 
prescribed  by  the  laws  of  Spain,  and  the  treaty,  the  United  States  will  be  bousd  to 
confirm  his  title,  to  the  same  extent  that  such  title  would  have  been  valid  under  the 
government  of  Spain. 

The  nature  of  those  conditions,  and  the  time  within  which  they  must  be  performed, 
can  only  be  determined  by  the  laws  under  which  they  arc  imposed,  and  the  provisions 
of  the  treaty  by  which  they  are  recognised  and  required  to  be  performed.  A  treaty  is 
a  contract  between  two  nations,  and  may,  in  many  respects,  be  construed  by  the  rules 
which  govern  contracts  between  individuals.  The  intention  and  understanding  of 
the  parties,  is  to  bo  sought  in  the  language  in  which  they  have  contracted  with  each 
other;  and  they  are  only  bound  to  the  extent  of  their  understanding  and  intention 
in  creating  the  obligation.  The  8th  article  of  the  treaty  imposes  an  obligation  on  the 
United  States.  She  contracted,  in  her  own  language,  and  is  responsible  to  the  full 
extent  of  the  obligation  which  she  created,  and  to  which  she  assented  in  the  negotia- 
tion. But  can  she  be  responsible  under  a  contract  not  understood,  and  to  which  her 
consent  was  never  given?  On  this  subject,  Vattel  observes,  at  ]>ago  810:  *^  But  it  is 
asked,  which  of  the  contracting  parties  ought  to  have  his  expressions  considered  as 
most  decisive,  with  respect  to  the  true  sense  of  the  contract;  whether  wc  should  stop 
at  those  of  the  power  promising,  rather  than  at  those  of  him  who  stipulates?  The 
force  and  obligation  of  every  contract  arising  from  a  perfect  promise,  and  he  who 
promises  being  no  further  engaged  than  his  will,  is  sufficiently  declared ;  it  is  very 
certain,  that  in  order  to  know  the  true  sense  of  the  contract,  attention  ought  princi- 
pally to  be  paid  to  the  words  of  him  who  promises ;  for  he  voluntarily  binds  himself 
by  his  words,  and  we  take  for  true  against  him  what  he  has  sufficiently  declared.^* 

It  is  provided  in  the  English  version  of  the  8th  article  of  the  treaty,  that  ^'  all 
grants  of  land  mode  before  the  24th  of  January  1818,  by  his  Catholic  Majesty,  or  by 
his  lawful  authorities  in  the  said  territories  ceded  by  his  majesty  to  the  United 
States,  shall  bo  ratified  and  confirmed  *to  the  persons  in  possession  of  the  land, 
-I  to  the  same  extent  that  the  same  grants  would  be  valid,  &c."  This  is  the  obli- 
gation imposed  by  the  contract,  and  which,  in  good  faith,  she  is  bound  to  observe. 
That  which  is  sought  to  be  enforced  against  her,  is  written  in  a  language  which  she 
did  not  comprehend,  and  to  which  her  assent  was  never  given.  It  is  according  to  tho 
translation  of  the  Spanish  version  of  the  eighth  article  of  the  treaty,  *'all  grants  of 
land  made  by  his  Catholic  Majesty,  or  by  his  lawful  authorities,  before  the  24th 
of  January  1818,  in  the  said  territories  which  his  majesty  cedes  to  tho  United  States, 
shall  remain  ratified  and  confirmed  to  the  persons  who  are  in  possession  of  them,  in 
the  same  manner,  &c.^^  The  term  *'them  "  refers  to  the  '^grants  of  land,'^  and  it  is 
contended,  that  the  United  States  are  bound,  under  this  stipulation,  to  confirm  tho 
grants  to  the  persons  in  possession  of  them  (tho  grants),  instead  of  tho  persons  who 
are  "  in  possession  of  the  lands  ;^*  according  to  the  express  stipulation  made  in  tho 
English  language.  If  thus  understood,  they  arc  separate  and  distinct  obligations; 
they  impose  responsibilities  essentially  different  from  each  other.  The  United  States 
are  not  bound  by  both,  and  the  question  arises,  which  of  them  her  national  faith  is 
pledged  to  redeem  ?  She  can  only  be  required  to  execute  her  contract:  her  contract 
is  to  confirm  the  ^*  grants  of  land^'  to  tho  persons  in  possession  of  the  *'  lands,"  and 
not  to  confirm  the  grants  of  land  to  the  persons  in  possession  of  the  grants  or  title 
papers.  It  is  believed  to  be  a  rule  in  diplomacy,  and  one  invariably  observed  by  all 
civil  nations,  to  negotiate  in  their  own  language,  and  to  be  bound  only  by  the  contract 
expressed  in  that  language.    If  this  principle  be  correct,  then  it  is  obvious,  that  tbo 
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United  States  are  not  bound  to  confirm  the  grants  or  titles  to  the  persons  m  posses- 
ion of  **  them*/'  but  to  confirm  the  grants  to  the  persons  in  '*  possession  of  the  land.*' 

The  eleventh  article  of  the  treaty  provides,  that  the  United  States  shall  pay  to 
oar  merchants,  on  account  of  spoliations  committed  on  our  commerce,  a  sum  not 
exceeding  $5,000,000.     This  obligation  is  clearly  expressed  in  the  English  language, 
and  shows  the  will  and  intention  of  the  negotiator,  by  which  the  nation  is  bound. 
Suppose,  in  the  Spanish  version  of  the  same  article,  when  translated  into  English,  it 
should  be  found  that  the  stipulation  was  to  pay  the  five  millions  to  the  king  of  ^pain, 
would  any  one  seriously  contend  that  the  United  States  are  bound  to  pay  this  money 
to  the  king  of  Spain,  or  to  pay  it  to  any  other  person,  or  in  any  other  manner  than 
she  had  promised  to  pay  it?    The  cases  are  parallel,  and  the  reasons  the  same.     The 
government  has  the  same  legal  right,  in  a  controversy  with' individuals,  that  it  would, 
have  in  a  controversy  with  a  foreign  nation,  and  the  treaty  must  be  construed  accord.- 
ing  to  the  same  rules. 

There  are  other  reasons  why  the  English  version  of  the  treaty  should  prevail,  ar^^ 
bo  in  force.     It  expresses,  beyond  doubt,  the  understanding  and  intention  of  botl^ 
the  contracting  parties,  at  the  time  of  the  negotiation;  as  is  fully  shown  by  the  fol. 
lowing  extract  from  the  correspondence  of  Mr.  Adams,  Don  Onis  and  M.  de  Neuville. 
Executive  Papers,  vol.  1,  p.  46,  68,  69;  1819-20. 

♦**The  minutes  upon  the  eighth  article,  compared  with  the  draft  in  the  pro-  r*»7i^ 
ject  of  M.  de  Onis,  with  that  of  the  counter-project  by  the  secretary  of  state, 
and  with  the  article  as  finally  expressed  in  the  treaty,  fully  elucidate  the  understand- 
ing of  the  parties,  that  the  grants  of  land  dated  before  as  well  as  after  the  24th  of 
January  1818,  were  annulled,  excepting  those  upon  which  settlements  had  been  com- 
menced ;  the  completion  of  which  had  been  prevented  by  the  circumstances  of  Spain, 
and  the  recent  revolutions  in  Europe.  M.  de  Neuville^s  particular  attention  is 
requested  to  the  difference  between  the  two  projected  articles,  because  it  will  recall 
particularly  to  his  remembrance,  the  point  upon  which  the  discussion  concerning  this 
article  turned.  By  turning  to  the  written  memorandum  drawn  up  by  Mr.  de  Neuville 
himself,  of  this  discussion,  he  will  perceive  that  he  has  noted  that  M.  de  Onis  insisted, 

*  that  this  article  could  not  be  varied  from  what  was  contained  in  the  chevalier^s  pro- 
ject, as  the  object  of  the  last  clause  therein,  was  merely  to  save  the  honor  and  dignity 
of  the  sovereignty  of  his  Catholic  Majesty.' 

**  It  was  theu  observed  by  Mr.  Adams,  that  the  honor  and  dignity  of  his  Catholic 
Majesty  would  be  saved  by  recognising  the  grants  prior  to  the  24th  of  January,  as 

*  valid  to  the  same  extent  as  they  were  binding  on  his  Catholic  Majesty,'  and  he  agreed 
to  accept  the  article  as  drawn  by  M.  Onis,  with  this  explanation  (see  M.  de  Neuville^s 
memorandum).  It  was  on  this  occasion,  that  M.  dc  Neuville  observed,  that  if  the 
grants  prior  to  January  24th,  1818,  were  confirmed  only  to  the  same  extent  that  they 
were  binding  on  the  king  of  Spain,  there  were  many  hand  fide  grantees,  of  long  stand- 
ing, in  actual  possession  of  their  grants,  and  having  actually  made  partial  settlements 
upon  them,  but  who  had  been  prevented  by  the  extraordinary  circumstances  in  which 
Spain  had  been  situated,  and  the  revolutions  in  Europe,  from  fulfilling  all  the  con- 
ditions of  the  grants;  that  it  would  be  very  harsh,  to  leave  these  persons  liable  to  a 
forfeiture,  which  might,  indeed,  in  rigor,  be  exacted  from  them,  but  which  very  cer- 
tainly never  would  be,  if  they  had  remained  under  the  Spanish  dominion.  It  will  be 
well  remembered  by  M.  de  Neuville,  how  earnestly  he  insisted  upon  this  equitable 
suggestion,  and  how  strongly  he  disclaimed  for  M.  de  Onis  every  wish  or  intention  to 
cover,  by  a  provision  for  such  persons,  any  fraudulent  grants.  And  it  was  th(*n 
observed  by  M.  de  Neuville,  that  the  date  assumed  of  24th  of  January  1818,  was  not 
sufficient  for  guarding  against  fraudulent  grants,  because  they  might  be  easily  ante- 
dated. It  was  with  reference  to  these  suggestions  of  M.  de  Neuville,  afterwards  again 
strenuously  urged  by  M.  de  Onis,  that  the  article  was  finally  modified  as  it  now  stands 
in  the  treaty,  declaring  all  grants  subsequent  to  the  24th  of  January  1818,  absolutely 
null,  aad  those  of  prior  date  valid  to  the  same  extent  only,  that  they  would  have  been 
binding  upon  the  king,  but  allowing  to  hand  fide  grantees,  in  actual  possession,  and 
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having  commenced  settlements,  but  who  had  been  prevented  by  the  late  circumstances 
of  the  Spanish  nation  and  the  revolutions  in  Europe,  from  fulfilling  all  the  conditions 
of  their  grants,  time  to  complete  them.  It  is  needless  to  observe,  that  as  these  incidents 
'*'7151  ^^  ^^^  *^PP^y  ^^  either  of  the  grants  to  Alagon,  *Punon  Rostro,  or  Vargas,  neither 
of  those  grants  is  confirmed  by  the  tenor  of  the  article  as  it  stands ;  and  that  it 
is  perfectly  immaterial  in  that  respect,  whether  they  were  dated  before  or  after  the 
24th  of  January  1818,  it  being  admitted  on  all  sides,  that  these  grants  were  not  binding 
upon  the  king,  conformably  to  the  Spanish  laws.  The  terms  of  the  article  accord  pre- 
cisely with  the  intentions  of  all  the  parties  to  the  negotiation  and  the  signature  of  the 
treaty.  If  the  dates  of  the  grants  are  subsequent  to  the  24th  of  January  1818,  they 
are  annulled  by  the  date ;  if  prior  to  that  date,  they  are  null,  because  not  included 
among  the  prior  grants  confirmed.'- 

This  shows  the  sense  in  which  the  term  grant  was  expressed  and  understood  by 
Don  Onis,  and  it  shows  the  persons  who  were  intended  to  be  embraced  by  the  treaty. 
It  was  not  those  persons  who  had  obtained  conditional  grants,  who  held  '  *  them  "  in 
possession,  and  had  not  settled  on,  or  even  seen  the  land  granted  to  them ;  but  honA 
fide  grantees  of  long  standing,  in  actual  possession  of  their  grants  and  having  actually 
made  partial  settlements  upon  them,  but  who  had  been  prevented  by  the  extraordinary 
circumstances  in  which  Spain  had  been  situated,  and  the  revolutions  in  Europe,  from 
fulfilling  all  the  conditions  of  their  grants.  No  one  can  read  this  correspondence  and 
resist  the  conviction,  that  it  was  the  intention  of  both  parties  to  the  negotiation,  to 
provide  for  the  confirmation  of  grants  to  the  persons  in  possession  of  the  land,  and 
that  by  the  possession  of  the  grants  was  meant  the  possession  of  the  land.  To  use  the 
expression  in  any  other  sense,  would  involve  an  absolute  absurdity.  In  propriety  of 
speech,  we  could  not  say,  that  a  person  had  actually  made  partial  settlements  upon 
the  grants,  unless  we  understand  by  the  term  grants,  the  lands  granted,  instead  of  the 
title-papers.  As  this  is  evidently  the  sense  in  which  it  was  understood  in  the  corres- 
pondence, we  may  naturally  infer,  that  the  same  terms  were  understood  in  the  same 
manner,  when  afterwards  adopted  by  the  same  parties  in  the  treaty. 

The  letter  and  spirit  of  the  whole  of  the  eighth  article  of  the  treaty,  both  in  the 
English  and  Spanish  languages,  give  further  proof  that  such  was  the  intention  of  the 
parties.  The  terms  of  the  treaty,  as  well  as  the  laws  of  Spain,  to  which  we  have 
already  invited  the  attention  of  the  court,  show  that  the  grants  were  made  on  con- 
ditions precedent.  These  conditions  were,  that  the  grantees  should,  according  to  the 
fourth  article  of  the  regulations  of  1803,  found  at  p.  1001  of  the  Land  Laws,  take 
possession  of  and  cultivate  the  land  granted  to  fliem,  within  six  months  from  the 
date  of  the  grant,  and  on  failure  to  do  so,  that  the  grant  should  be  void.  Habitation 
and  cultivation  being  the  condition  required  by  the  laws  of  Spain,  as  well  as  by  the 
treaty;  and  as  the  grantee  could  not  inhabit  or  cultivate,  without  being  in  possession 
of  the  land,  it  is  self-evident,  that  the  treaty  required  the  claimant  to  have  been  in 
possession  of  the  land,  and  in  progress  with  the  performance  of  the  conditions  on 
which  his  confirmation  of  title  might  be  acquired. 

Except  in  the  few  cases  where  grants  were  made  for  military  services,  under  the 
*71A1  ^^y^^  order  of  1815,  all  grants  made  in  the  ^province  of  East  Florida  were,  in 
consideration  of  habitation  and  cultivation,  to  be  performed  by  the  grantee. 
Under  the  government  of  Spain,  those  persons  would  not  be  entitled  to  the  land,  until 
they  proved  a  performance  of  all  the  conditions  of  the  grant.  The  treaty  places  them 
under  the  government  of  the  United  States,  on  the  same  conditions;  and  to  say,  the 
possession  of  the  title-papers  or  grants,  shall  be  substituted  for  the  possession,  habi- 
tation and  cultivation  of  the  land,  required  no  less  by  the  treaty  than  by  the  laws 
of  Spain,  is  to  defeat  both  the  treaty  and  the  law,  and  to  confirm  titles  to  millions  of 
acres  of  land,  which,  under  the  Spanish  government  would  never  have  been  confirmed. 
There  is  now,  and  has  been,  in  suit  in  the  courts  of  Florida,  more  than  ten  times  the 
quantity  of  land  to  which  confirmed  titles  were  given  by  the  Spanish  government, 
and  where  the  claimants  are  in  possession  of  the  grants  or  title-papers,  without  ever 
having  seen  the  land  which  they  claim. 
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Tbe  conditions  imposed  by  the  laws  and  usages  of  Spain,  and  enforced  by  the 
treaty,  were  not,  that  the  claimant  should  have  possession  of  his  grant  or  title-papers, 
for  copies  of  those,  duly  certified,  were  always  given  to  him,  at  the  time  of  making 
the  concession ;  but  that  he  should  enter  into  possession  of  the  land,  should  cultivate 
and  improve  it,  and  make  it  his  home  for  four  years  at  least ;  to  entitle  him  to  a  grant 
in  fee-simple.     The  truth  of  this  proposition  is  fully  shown  by  the  following  laws  of 
the  Indies,  found  at  p.  968  of  the  Land  Laws:  '*  To  those  who  shall  have  lands  and 
lots  in  the  new  settlement  of  any  province,  there  shall  not  be  granted  or  distributed 
any  lands  in  another  province,  unless  they  shall  have  left  their  first  residence,  and 
proceeded  to  reside  in  the  new  settlement,  except  they  shall  have  continued  the  four 
years,  necessary  to  acquire  property  in  the  lands,  &c. ;"  <*and  we  declare  the  allot.-- 
ment  of  lands  made  contrary  to  this  our  law,  to  be  null."    As  a  further  evidence  thi]t^ 
the  conditions  required  to  be  performed  by  the  treaty,  were  possession,  habitation 
cultivation,  the  court  is  respectfully  referred  to  law  1,  tit.  12,  book  4,  of  the  Laws 
the  Indies,  Vol.  2,  a  translation  of  which  is  found  at  p.  967  of  the  Land  Laws, 
provides,  that  ^* after  a  residence  in  those  settlements  (referring  to  the  scttlemei 
required  by  the  preceding  part  of  the  same  laws  to  be  made  on  the  land  by 
grantees)  for  f oar  years,  and  labor  therein,  we  grant  them  power  thereafter  fb    s^l|^ 
their  possessions,  or  dispose  of  them  at  pleasure,  as  their  own  property.'* 

We  have  already  shown,  by  the  royal  order  of  1814,  that  these  and  other  la^ve^ 
containing  the  same  provisions,  were  in  force  in  Florida.     That  until  after  the  receipt 
of  the  royal  order  of  1814,  ten  years^  habitation  and  cultivation  were  invariablp- 
re|uired,  before  the  grantee  could  acquire  a  title  to  the  land  in  full  property.     Thii6 
in  the  year  1815,  according  to  the  statement  of  Entralgo,  notary  of  government,  found 
at  p.  250  of  Whitens  Compilation,  Governor  Eindelan  altered  the  regulations  of  Oov- 
ernor  White,  of  the  year  1803,  which  required  ten  years*  habitation  and  cultivation, 
ind  "granted  lands,  under  the  single  circumstance,  ♦that  when  the  grantees   r,^^-,- 
proved  that  they  had  cleared  them,  built  houses,  fences  and  other  things  neces-   '• 
sary  for  the  improvement  of  a  plantation,  the  title  of  proprietorship  should  be  deliv- 
ered to  them.'*  This  ap|>ears  to  have  been  the  custum  ever  after,  until  1818.    Entralgo 
states,  that  this  alteration  was  made  at  the  discretion  of  Governor  Kindelan ;  but  the 
court  will  perceive,  from  the  time  whon  the  alteration  was  made,  that  it  was  under 
the  royal  order  of  the  8th  of  June  1814,  addressed  to  the  governor  of  St.  Augustine 
(the  same  Sebastian  Kindelan),  who  made  the  alteration,  commanding  him  to  obey  the 
laws  of  the  Indies  and  the  royal  order  of  1754,  in  all  things  relative  to  the  distribu- 
tion of  lands.     This  royal  order  shows,  not  only  that  the  laws  above  referred  to,  were 
in  force  in  East  Florida,  but  it  shows  the  limited  discretion  of  the  governor;  and  the 
laws  themselves  show  the  limited  power  conferred  on  him  in  making  grants  of  land. 

In  the  case  of  Percheman,  7  Pet.  87,  the  court  remarked,  **had  Florida  changed 
its  sovereignty,  by  an  act  containing  no  stipulation  respecting  the  property  of  individ- 
uals, the  right  of  property  in  all  those  who  became  subjects  or  citizens  of  the  new 
government,  would  have  been  unaffected  by  the  change."  This  just  and  equitable 
principle  is  not  controverted  by  the  counsel  for  the  United  States;  on  the  contrary,  it 
is  that  for  which  they  contend.  We  receive  the  people  of  the  ceded  territory  with 
the  same  ''right  of  property,"  and  none  other  than  that  which  they  possessed  under 
the  former  government.  And  the  question  arises,  what  is  the  nature  of  that  right? 
This  court  has  ever  decided  that  the  right  of  property  in  lands  must  be  determined 
by  the  laws  of  the  country  where  the  land  is  situated.  The  law,  therefore,  must  be 
produced,  and  by  the  law  individual  rights  must  be  determined.  We  have  already 
referred  the  court  to  the  laws  of  Spain,  and  we  have  endeavored  to  show  from  those 
laws,  that  no  grants  of  land  in  Florida,  other  than  those  authorized  for  military 
services,  by  the  royal  order  of  1815,  could  have  been  made,  except  in  proportion  to 
the  ability  of  the  grantee  to  cultivate  and  improve  them,  and  on  condition  of  actaal 
habitation  and  cultivation.  We  have  endeavored  to  show  by  those  laws,  and  we 
think,  not  without  success,  that  no  *'  right  of  property  "  in  land,  was  conferred  on  the 
grantee,  until  after  the  pei^ormance  of  all  the  conditions  of  the  grant,  on  proof  of 
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which,  a  title  in  fall  property,  or  ''real  title,"  divesting  the  crown  of  the  fee,  was 
made  out  and  ezecute<1,  under  the  hand  and  seal  of  the  proper  officer,  and  delivered  to 
the  grantee.  The  grant  or  concession  given  in  the  first  instance,  waaevcron  con- 
ditions precedent,  leaving  the  fee  still  in  the  crown,  and  not  to  he  divested  until  after 
the  performance  of  all  the  conditions.  We  have  shown,  that  the  practice  of  the  pro- 
vince conformed  to  these  laws,  at  least  until  the  year  1816,  without  the  least  variation; 
that  it  was  continued  after  that  time,  until  October  1818  (see  Whitens  Compilation,  p. 
250),  which  creates  the  strongest  presumption  against  the  validity  of  any  grant  not 
made  in  conformity  to  those  laws,  and  the  long-continued  practice  under  them :  a  pre- 
sumption only  to  be  rebutted  by  producing  the  authority  of  the  officer  by  whom  the 
grant  is  alleged  to  have  been  made,  not  in  conformity  with  that  practice. 
*718\  '*'With  this  understanding  of  the  laws  of  Spain,  and  the  unvaried  practice 
of  the  provincial  government  under  those  laws,  until  after  Don  Onis  had  been 
commissioned  by  the  king  of  Spain,  to  negotiate  with  the  American  government  for 
the  cession  of  the  Floridas,  we  cannot  be  at  a  loss  in  understanding  what  was  ceded 
to  the  United  States,  and  what  is  meant  by  the  term  *'  vacant  lands**  in  the  second 
article  of  the  treaty.  The  term  ^^  vacant  lands'*  is  well  understood  to  mean  the  lands 
of  tht  crown.  Law  14,  tit.  14,  book  4,  vol.  2,  p.  42,  of  the  Laws  of  the  Indies,  a 
translation  of  which  is  found  at  p.  969  of  the  Land  Laws,  declares  '^  that  all  lands 
and  soil  that  have  not  been  granted  away  by  the  kings  our  predecessors,  or  by  us  in 
our  name,  belong  to  our  patrimony  and  royal  crown.*' 

No  land  or  soil  was  granted,  in  cases  of  imperfect  titles,  where  the  right  of  prop- 
erty and  of  soil  was  withheld,  until  after  the  performance  of  the  conditions  pr»> 
scribed  by  law,  and  the  lands  in  all  such  ca  cs  were  vacant  lands,  and  passed  to  the 
United  States;  but  the  claimant  came  with  the  lands  under  this  government,  with 
the  same  right  to  consummate  his  title,  by  a  performance  of  the  conditions  imposed  by 
law,  that  he  had  under  the  government  of  Spain.  According  to  the  decision  of  this 
court  in  the  case  of  Percheman,  p.  87,  without  the  stipulated  protection  of  the  treaty, 
his  right  of  property  would  **have  been  unaffected  by  the  change.**  **It  would 
have  remained  the  same  as  under  the  former  government.**  It  does  remain  the 
same  as  it  was  under  the  former  government,  by  the  eighth  article  of  the  treaty, 
which  provides,  that  such  claims  shall  bo  ratified  and  confirmed  to  the  persons  in  pos- 
session of  the  land,  to  the  same  extent  that  tlic  same  grants  would  have  been  valid,  if 
the  territories  had  remained  under  the  dominion  of  his  Catholic  Majesty.**  The  fee 
not  having  vested  in  the  grantee,  before  the  treaty,  it  must  have  passed  to  the  United 
States  as  vacant  land,  charged  with  the  incipient  right  of  the  claimant,  under  an 
obligation  to  perfect  that  right,  and  convey  the  estate  in  fee-simple,  after  the  per- 
formance of  the  conditions;  or  the  fee  is  still  in  the  crown  of  Spain.  Nor  is  this  view 
of  the  subject  changed  in  the  smallest  degree,  by  t!ie  enumeration  of  what  is  ceded 
in  the  second  article ;  *Hhe  adjacent  islands,  dependent  on  said  provinces,  all  public 
lots  and  squares,  vacant  lands,  public  edifices,  fortifications,  barracks  and  other  build- 
ings that  arc  not  private  property.**  It  never  has  been  contended,  that  private  prop- 
erty was  conveyed  by  the  treaty.  The  king  professes  to  cede  only  that  which  belonged 
to  him,  and  the  government  claims  nothing  more.  Private  property,  reserved  in  the 
enumeration,  refers  not  to  vacant  lands,  public  lots  and  squares,  public  edifices,  forti- 
fications and  barracks;  these,  from  their  very  terms,  show  that  they  were  not  private 
property ;  that  they  were  public  property,  or  property  of  the  crown.  But  "  private 
property**  refers  to  *'  buildings.**  The  king  ceded  all  that  ho  had,  either  of  soil  or 
sovereignty,  and  among  other  things,  **all  buildings**  that  were  not  ** private 
property.** 

In  the  case  of  Percheman,  6  Pet.  88,  the  court,  in  remarking  on  the  difference 
between  the  English  and  Spanish  versions  of  the  eighth  article  of  the  treaty,  observe, 
**  if  the  English  and  Spanish  parts  can,  without  violence,  be  made  to  agree,  that  con- 
*7191  ^^^^^^'^"  which  establishes  *this  conformity  ought  to  prevail.**  From  what  we 
have  already  observed  on  the  subject,  it  will  be  shown,  that  this  conformity 
of  construction  may  be  given  in  all  points  presented  under  that  article,  which  affect 
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materially  the  interest  of  the  parties.  We  make  this  qualification,  hecause  we  deem 
it  quite  unimportant,  whether  the  complete  grants,  executed  with  all  the  legal  form- 
ality necessary  to  convey  the  fee  in  the  land,  bo  considered  as  ratified  and  confirmed 
by  the  action  of  the  treaty,  or  whether  the  treaty  requires  them  to  be  confirmed.  In 
cither  case,  if  the  gi-ant  was  made  before  the  24th  of  January  1818,  by  his  Catholic 
Majesty  or  his  lawful  authority,  the  land  was  private  property,  at  the  date  of  the 
treaty,  and  the  government  has  no  interest  in  it.  And  in  neither  cose,  can  the  right 
of  inquiry  be  denied,  whether  the  officer  had  power  to  make  the  grant  This  is  the 
first  question  presented  in  every  case,  and  if  the  court  is  satisfied,  that  the  power  has 
been  legally  exercised,  it  must  give  a  decree  of  confirmation ;  and  if  it  be  not  satisfied, 
the  claim  must  be  rejected. 

But  the  other  technical  variance  suggested,  is  of  a  more  important  character;  and 
which,  if  not  reconciled,  must  operate  with  peculiar  injustice  to  the  government,  stud 
defeat  the  spirit  and  design  of  the  8th  article,  as  expressed  in  both  languages.     Tlxat 
article  was  intended  to  save  the  validity  of  grants  made  by  the  government  of  Bp&l  n 
to  the  same  extent,  and  no  further,  than  the  same  grants  would  have  been  valid  under 
that  government,  if  Florida  had  not  passed  under  the  dominion  of  the  United  Statics. 
The  English  version  requires  a  confirmation  to  that  extent,  to  the  persons  in  possession 
of  the  land;  the  Spanish  version  requires  a  confirmation  to  the  same  extent,  to  tlko 
persons  in  possession  of  the  grants.     By  considering  the  term  grants^  as  signifyfi}^ 
the  land  granted,  as  it  was  most  certainly  considered  by  the  negotiators  of  the  treaty 
as  shown  by  their  correspondence,  then  the  English  and  Spanish  versions  of  the  treaty 
will  correspond  with  each  other,  and  impose  the  same  obligation  on  the  government  of 
the  United  States.     Both  will  rccjuire  the  confirmation  of  grants  mado  by  his  Catholic 
Majesty  or  his  lawful  authorities,  to  the  same  extent  that  they  would  have  been  valid 
under  the  former  government     If,  however,   we  construe  the  **  possession  of  the 
grants**  to  be  the  mere  possession  or  custody  of  the  title-papers,  as  contended,  then 
the  grants  must  be  confirmed  to  a  greater  extent  than  they  would  have  been  valid 
under  the  former  government  The  treaty,  in  requiring  the  performance  of  conditions^ 
evidently  contcmplAtes  the  conditions  prescribed  by  the  laws  of  Spain,  and  the  f)cr- 
formance  of  which  must  have  been  precedent  to  an  estate  in  land.     Those  conditions 
were  not,  as  we  have  shown,  the  possession  of  the  grants,  unless  we  understand  by 
that  term  the  possession  of  the  land  granted.     It  was  not  one  of  the  conditions,  that 
the  claimant  should  be  in  possession  of  the  title-papers,  but  that  he  should  be  in  the 
actual  occupancy  and  cultivation  of  the  land.     In  common  speech,  the  term  grant  is  u 
figurative  expression,  from  which,  in  one  sense,  we  understand  the  L.nd  granted; 
nothing  is  more  common,  and  nothing  better  understood;  and  the  sense  in  which  it 
is  intended  to  be  regarded,  is  to  be  sought  in  the  expressions  with  which  it  is  associa- 
ted.    On  this  subject,  Vattel,  at  p.  815,  §  278,  remarks,  ^Hhere  are  figurative  expres- 
sions, become  so  familiar  in  the  common  use  of  language,  that  ""they  take  place,    r^,-niv 
on  a  thousand  occasions,  of  the  proper  terms,  so  that  we  ought  to  take  them  in    ^ 
a  figurative  sense,  without  paying  any  attention  to  the  orignal,  proper  and  more  direct 
signification.     The  subject  of  the  discourse  sufficiently  indicates  the  sense  that  should 
be  given  to  them.**     According  to  this  rule  of  interpretation,  the  possession  of  the 
grant  in  the  Spanish  version  of  the  eighth  article  of  the  treaty  can,  without  **  vio- 
lence," be  construed  to  agree  and  correspond  with  the  possession  of  the  land  granted, 
as  expressed  in  the  English  version  of  the  same  article.     **  The  subject  of  discourse,** 
as  expressed  in   that  article,  in  both  languages,  shows  this  to  have  been  the  sense  in 
which  it  was  understood.     The  condition  required  to  be  performed  by  both,  was  habi- 
tation and  cultivaiion.     Actual  possession  of  the  land  was  an  essential  pre-requisite  to 
habitation  and  cultivaiton.     If  we  dispense  with  the  first,  we  cannot  require  the  sec- 
ond, although  it  constitutes  the  entire  condition  required  by  the  language  of  both  the 
contracting  parties,  and  without  the  performance  of  which,  both  declare  the  grant 
to  be  null  and  void.     If  we  reject  this  interpretation,  then  we  depart  from  all  the 
well-established  rules  of  construction,  we  do  not  arrive  at  the  intention  and  under- 
standing of  the  parties,  from  what  they  have  said  on  the  subject;  but  we  take  one 
isolated  expression  of  one  of  the  parties,  and  give  it  a  meaning  by  which  the  whole 


MG  APPENDIX. 

United  States  t.  Clarke. 

force  aiid  »\  ur&ctcr  of  the  contract  were  perverted.  If  we  construe  the  term,  *'  po«- 
session  of  tho  grant, '^  in  the  translation  from  the  Spanish  version  of  the  8th  article,  to 
mean  the  possession  of  the  title-papers,  then  that  term  not  only  defeats  the  stipula- 
tion of  the  English  version,  which  requires  the  possession  of  the  land,  but  it  destroys 
the  spirit  and  letter  of  the  residue  of  tiio  article,  in  the  language  in  which  it  is  written. 

The  interpretation  for  which  we  contend,  restores  harmony  and  correspondence 
between  the  Spanish  and  English  versions  of  the  8th  article  of  the  treaty,  and  agrees 
with  the  letter  and  spirit  of  both.  We  believe  it  will  be  adopted  by  the  court,  and 
that  in  all  cases  in  which  the  crown  of  Spain  had  not  been  divested  of  the  fee,  by  a 
grant  in  fee- simple,  made  by  his  Catholic  Majesty  or  his  lawful  authority,  the  first 
inquiry  will  be,  was  the  party  in  possession  of  the  land,  at  the  time  contemplated  by 
the  treaty ;  and  secondly,  has  he  performed  all  the  conditions  required  by  the  treaty 
and  the  laws  of  Spain?  if  he  has,  his  title  must  be  confirmed,  if  not,  it  must  be 
rejected. 

When  the  party  had  acquired  a  perfect  title,  after  the  performance  of  all  the  con- 
ditions expressed  or  implied,  the  laws  of  Spain  did  not  require  him  to  remain  in  pos- 
session. The  land  was  liis  in  full  property,  and  he  could  do  with  it  as  he  thought 
proper.  The  treaty  requires  no  more  than  was  required  by  the  laws  of  Simin.  and  the 
United  States  require  no  inure  than  is  required  by  the  treaty.  The  law  and  the  treaty 
are  the  tests  by  which  the  rights  of  the  United  States,  and  the  rights  of  her  adopted 
citizens  are  to  be  determined.  Ttie  cuurt  will  administer  the  law,  and  the  law  will 
dispense  justice.  But  if  the  fixed  and  stable  principles  of  tho  law  are  to  yield  to  the 
vague  and  uncertain  presumption  drawn  from  the  exercise  of  power  unknown  to  the 
^ura-ii   ^^''^i  ^^  ^®  *^®  ^  presume  the  law  to  which  we  have  *referred  the  court, 

■'  repealed,  because  the  act  of  the  ofiice  is  contrary  to  the  law;  if  we  are  to  pre- 
sume the  existence  of  other  laws,  in  order  to  sustain  the  exercise  of  the  granting 
power;  then  the  law  may  not  be  administered,  and  justice  may  not  be  done.  If  the 
law,  as  known  and  understood,  commands  one  thing,  and  another  be  done,  apparently 
contrary  to  law,  we  ask,  whether  the  natural  presumption,  arising  from  such  prem- 
ises, be  not  in  favor  of  the  supremacy  of  the  law,  and  against  the  validity  of  the  act? 
If  it  be,  as  we  believe  it  is,  we  respectfully  submit  to  the  court,  whether  both  the 
presumption  and  the  law  be  not  opposed  to  the  claim  of  each  of  the  present  petitioners. 
We  further  most  respectfully  ask  of  the  court,  whether  the  royal  order  of  1790,  which 
constituted  the  only  authority,  and  under  which  all  grants  professed  to  have  been 
made,  except  those  for  military  services,  and  which  authorized  **  grants  of  land  to  be 
made  in  proportion  to  the  working  hands  each  family  may  have,'*  will  authorize  a 
grant  for  fifteen,  twenty,  and  twenty -six  thousand  acres  of  land,  when  the  petitioners, 
by  their  own  showing,  prove  that  the  grants  were  not  made  "in  proportion  to  the 
working  hands  they  had."  And  we  ask,  whether  any  other  authority,  save  the  appar- 
ently illegal  act  of  the  ofiQccr  making  the  grant,  has  been  produced  in  favor  of  the* 
claims  presented,  and  professing  to  have  been  made  under  this  royal  order? 

We  make  the  same  inquiry  with  regard  to  the  claims  presented  for  military 
services,  all  of  which  expressly  profess  to  have  been  made  under  the  n>yal  order  of 
the  29th  of  March  1815,  which  appears  to  have  betn  the  only  authority  delegated  by 
the  king  for  that  purpose,  and  we  ask,  whether  the  provisions  of  this  order,  which 
eflEcctually  limits  the  exercise  of  the  granting  power  in  favor  of  the  soldiers  of  the 
three  companies  of  white  militia,  of  the  city  of  St.  Augustine,  and  the  married  officers 
and  soldiers  of  the  third  battalion  of  Cuba,  can  bo  extended  so  as  to  include  persons 
who,  by  their  own  showing,  prove,  beyond  the  existence  of  doubt,  that  they  were  not 
soldiers,  or  married  officers,  of  either  of  those  corps?  And  we  ask,  whether  the  royal 
order,  providing  in  express  terms  for  a  grant  of  only  **a  certain  quantity  of  land,  as 
established  by  regulation  in  this  province,  agreeably  to  the  number  of  persons  com- 
posing each  family,**  can  be  so  construed,  as  to  confer  authority  on  the  governor  of 
the  province  to  grant  25,000  acres  of  land  to  one  not  embraced  in  this  royal  order, 
and  who  shows  that  he  did  not  receive  the  grant  agreeable  to  the  number  of  persona 
composing  his  family,  and  according  to  the  quantity  established  by  regulations  in 
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this  province?  The  regulation  referred  to  is  found  at  p.  1001  of  the  Land  Laws,  and 
authorizes  a  grant  of  fifty  acres  of  land  to  each  head  of  a  family,  and  twenty-five  acres 
for  each  child  or  slave  above  the  age  of  sixteen  years,  and  fifteen  acres  for  each  child 
or  slave  between  the  age  of  eight  and  sixteen  years.  To  have  authorized  a  grant  of 
land  for  26,000  acres,  under  the  royal  order  of  1790  and  1815,  the  family  of  the  grantee 
must  have  consisted  of  998  persons  above  the  age  of  sixteen  years.  This  extraordi- 
nary possession  is  a  fact,  in  the  absence  of  all  proof,  which  cannot  be  presumed,  to 
sustain  the  ^granting  power,  which  appears,  independently  of  this,  to  have  rt>i722 
been  illegally  exercised.  The  royal  order  of  1815  proves,  that  the  regulation 
of  the  province  to  which  it  refers,  was  in  force,  and  must  have  continued  in  force,  so 
long  as  the  royal  order  by  which  it  was  adopted,  for  it  became,  and  by  adoption  con- 
stituted an  essential  part  of  that  order.  The  grants  themselves,  by  referring  to  this 
royal  order,  as  the  source  of  power  under  which  they  were  made,  prove  that  it  was 
in  force  at  their  respective  dates,  and  that  the  governor  who  made  the  grant,  consid- 
ered that  he  had  neither  power  nor  discretion  beyond  that  conferred  by  this  order,  to 
make  a  grant  for  military  services.  This  proves,  most  conclusively,  that  no  other 
law,  ordinance  or  royal  order  could  have  been  in  force  at  the  same  time,  inconsistent 
with  the  provisions  of  the  royal  order  of  1815.  The  same  remarks  are  applicable  to 
the  royal  order  of  1790,  and  the  same  results  ensue.  The  court  will  find,  on  exami- 
nation, that  each  of  the  grants  refer  to  one  or  the  other  of  these  royal  orders,  as  con- 
stituting the  power  of  the  governor  to  make  the  grant.  His  express  reliance  on  this 
source  of  power,  repels  the  presumption  that  these  orders  were  repealed,  or  that  there 
were  other  grants  of  power  which  he  might  legitimately  have  exercised.  We  have, 
then,  the  evidence  of  Governor  Coppinger  himself,  to  prove,  that  these  royal  orders 
were  in  force;  that  in  making  the  grants,  he  acted  under  them;  and  if,  according  to 
the  ordinary  rules  of  construction,  these  royal  orders  do  not  sustain  the  authority  of 
the  governor  in  making  the  grant ;  then  it  must  follow,  that  they  were  made  without 
iuthority,  and  are,  therefore,  void. 

In  the  case  of  Soulard  and  others,  the  court  observed,  it  was  important,  in  order 
to  make  a  satisfactory  decision  of  the  case,  that  the  power  of  the  officer  to  make  the 
grant,  should  be  produced.  That  case  has  been  postponed  three  years,  for  the  pro- 
duction of  this  authority.  The  cases  now  under  consideration  have  been  pressed 
on  the  court  by  the  learned  counsel  of  the  petitioners,  and  a  decision  required.  If,  after 
the  unremitted  researches  of  ten  years,  with  all  the  facilities  and  assistance  given 
by  the  government,  they  have  been  unable  to  find  the  least  authority  for  making  grants 
of  this  magnitude,  and  they  still  persist  in  having  a  decision,  it  would  seem  that  the 
decision  should  be  against  the  validity  of  the  grants. 

The  time  when  made,  no  less  than  the  quantity  of  the  land  embraced  in  the  grant, 
and  the  persons  to  whom  they  were  made,  all  concur  in  creating  a  presumption  of 
fraud,  designed  against  this  government.  They  were  made  in  anticipation  of  the 
transfer  of  the  province  to  the  United  States.  They  were  made  about  the  same  time 
with  those  of  the  Duke  of  Alagon  and  others,  which  Don  Onis  admits  were  fraudulent 
and  a  disgrace  to  his  country.  When  we  have  detected  the  fraudulent  design  of  the 
monarch  himself,  in  exercising  the  granting  power;  when  we  have  compelled  him  to 
revoke  the  grants  which  he  had  fraudulently  made;  can  we  give  greater  faith  and 
credit  to  the  acts  of  his  subordinate  officers  than  we  give  to  his,  and  greater  than  we 
are  required,  by  the  treaty,  to  give  to  the  requisitions  of  the  laws  and  ordinances  of 
Spain?  The  court  will  find,  on  examination,  that  Don  Onis  was  commissioned 
*by  the  king  to  negotiate  with  the  American  government,  in  September  1816.  r^ciroq 
And  it  will  find,  by  an  examination  of  the  transcript  from  the  archives  of  East 
Florida,  that  there  was  near  ten  times  the  quantity  of  land  granted,  in  the  year  1817, 
and  from  that  time  until  the  year  1821,  that  had  been  granted,  previously,  during  the 
whole  period  of  the  occupation  of  that  province  by  Spain,  commencing  in  the  year 
1783. 

The  position  taken  by  the  learned  counsel,  in  the  several  cases  now  before  the 
eourt,  18  worthy  of  remark.     He  says,  ''  the  grantees  whose  names  are  herein  stated, 

480 


in  APPENDIX. 

United  States  ▼.  Clarke. 

snd  whose  caMA  are  now  before  the  coart,  did  not  belong  to  either  of  the  corps  men* 
tioned ;  and  in  referring  to  that  article,  as  one  of  the  motives  for  giving  the  grants, 
only  intended  to  indicate  the  royal  sanction  to  gifts  of  lands  to  soldiers  for  ineir 
fidelity  in  the  recent  insurrection.  It  does  not  say,  that  his  majesty  forbids  his  gov- 
ernors to  grant  to  any  other  portion  of  his  loyal  and  faithful  subjects;  it  does  not 
limit  the  quantity,  nor  indicate  the  loyal  will  that  no  larger  quantity  shall  be  given 
to  those  who  suffered  losses,  advanced  money,  or  rendered  distinguished  services. 
The  recital,  therefore,  in  these  grants,  that,  '^  whereas,  his  majesty  has  been  pleased 
to  grant  the  favors  and  gratifications  proposed  by  Governor  Kindelan  to  certain  officers 
and  soldiers,  in  land,"  does  not  change  that  pre-existing  power  under  the  laws  of 
Spain,  nor  confine  it  to  that  class  of  subjects  alone.  It  will  not  be  denied,  that  those 
embraced  by  the  royal  order,  are  restricted  by  its  provisions,  and  that  they  are 
entitled  to  no  more  land  than  the  order  authorizes  to  be  granted  to  them. 

Now,  if  the  learned  counsel  is  correct  in  his  conclusions,  what  an  unparalleled 
instance  of  injustice  and  inconsistency  is  presented  by  the  royal  order  of  1815]  The 
claimants  under  the  provisions  of  that  order  are  admitted  not  to  be  embraced  by  the 
same,  and  it  is,  therefore,  contended,  that  they  are  not  restricted  to  the  quantity 
which  the  order  authorizes  to  be  granted  for  military  services.  It  is  further  argued, 
that  the  governor  had  unlimited  power,  before  the  date  of  the  order,  although  no  such 
power  has  been  shown,  and  yet  he  has  requested  grants  to  be  made  to  the  gallant 
ofiicers  and  soldiers  who  served  in  a  protracted  and  harassing  siege,  for  a  few  acres  of 
land  only,  when,  without  the  order,  he  might,  in  his  own  discretion,  have  rewarded 
each  according  to  his  merit,  by  giving  him  such  quantity  of  land  as  he  thought  proper. 
The  natural  conclusion  resulting  from  these  erroneous  premises,  is,  that  in  conse- 
quence of  the  fidelity,  gallantry  and  patriotism  of  those  who  rendered  important 
services  during  the  siege,  the  governor  made  a  suggestion  by  which  his  power  to 
reward  them  was  restricted ;  and  that  they  are,  therefore,  entitled  to  a  less  reward 
than  others  who  rendered  less  important  services.  This  proposition,  we  think, 
involves  an  absolute  absurdity,  and  cannot  bo  sustained  by  the  court.  It  is  evident, 
there  was  no  power  vested  in  the  governor,  before  the  date  of  the  royal  order  of  1815, 
to  grant  lands  for  military  services.  If  that  unlimited  power  existed  before,  why 
should  it  have  been  restricted?  Why  should  the  soldiers  of  the  three  companies  of 
^i^o  .•.  militia  of  the  city  of  St.  Augustine,  and  '*'the  married  ofiicers  and  soldiers  of 
-'  the  third  battalion  of  Cuba,  by  royal  order,  be  denied  the  same  reward,  which, 
it  is  contended,  the  governor  had  power,  both  before  and  after  the  ftrder,  to  bestow 
on  others ;  particularly,  when  the  order  professes  to  grant  a  reward  f ( r  their  fidelity, 
and  not  to  deprive  them  of  a  bounty,  which,  before  the  date  of  the  oi  der,  they  might 
have  received  under  the  power  of  the  governor? 
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OPINION  OF  JUDGE  HOPKINSON. 

It  is  not  necessary,  at  this  time,  to  set  forth  all  the  details  contained  in  the  bill 
pi  complaint.  It  is  sufficient,  for  the  present  purpose,  to  say,  that  the  complainants 
claim  to  have  a  copyright,  under  the  statutes  of  the  United  States,  or  by  the  common 
law  thereof,  in  and  to  the  twelve  books  or  volumes  of  the  reporls  of  cases  argued  and 
adjudged  in  the  supreme  court  of  the  United  States,  commonly  known  as  Wbeaton^s 
Reports;  and  they  charge,  that  the  defendants  have  violated  their  rights,  by  printing 
and  publishing  a  certain  book  or  books,  entitled  ^*  Condensed  Reports  of  Cases  in  the 
Supreme  Court  of  the  United  States;^'  in  consideration  whereof,  the  complainants  pray, 
among  other  things,  that  the  defendants  may  be  restrained  from  the  further  threaten- 
ing to  print  and  publish,  and  from  the  further  printing,  publishing,  and  selling,  or 
exposing  to  sale  the  said  Condensed  Reports ;  that  they  may  be  decreed  to  account  and 
pay  to  the  complainants  what  shall  be  found  coming  to  them ;  and  generally  for  fur- 
ther relief,  &c. 

The  defendant,  R.  Peters,  denies  that  the  book  called  Condensed  Reports  is  any 
violation  of  the  complainants*  rights;  he  further  denies,  that  the  Condensed  Reports 
contain  anything  that  is  the  exclusive  property  of  the  complainants,  or  which,  being 
also  in  Wheaton^s  Reports,  is  susceptible  of  being  made  the  subject  of  literary  prop- 
erty. He  further  avers,  that  by  an  act  of  congress,  passed  on  the  31st  of  May  1790. 
it  is  enacted,  that  no  person  shall  be  entitled  to  the  benefit  thereof,  unless  he  shall 
deposit  a  printed  copy  of  the  title  of  his  book  in  the  clcrk^s  office  of  the  district 
where  he  shall  reside;  shall  publish  it  in  one  or  more  newspapers  for  four  weeks;  and 
shall,  within  six  months  after  the  publishing  thereof,  deliver  or  cause  to  be  delivered 
to  the  secretary  of  state,  a  copy  of  the  *same,  to  be  preserved  in  his  office.  He  r4ij;'OA 
calls  for  proof  from  the  complainants  that  these  requisites  of  the  act  have  been 
complied  with. 

In  the  bill,  as  well  as  the  answers,  many  circumstances  are  set  forth  which  it  is 
not  necessary  to  repeat  Connecting  the  pleadings  with  the  argument  of  the  case,  it 
may  be  generally  stated,  that  the  complainants  claim  a  copyright  in  the  twelve  volumes 
of  Wheaton* s  Reports,  under  the  statutes  of  the  United  States  and  at  common  law. 
The  defendants  deny  that  their  book  is  a  violation  of  the  complainants*  rights,  if  they 
have  any,  in  Wheaton*s  Reports.  They  further  deny,  that  they  have  any  such  right, 
because  they  have  not  performed  the  requisites  of  the  acts  of  congress  of  the  United 
States  on  the  subject  of  copyrights;  because  there  is  no  common- law  copyright  in  the 
United  States;  and  because  Wheaton*s  Reports  is  not  a  work  entitled  to  the  benefit 
of  copyright,  either  by  the  statute  or  by  the  common  law. 

I  shall  first  consider  the  complainant*s  right,  under  a  statute  of  the  United  States. 
The  deficiency  in  their  title  most  relied  upon  is,  that  they  did  not,  according  to  the 
requisition  of  the  fourth  section  of  the  act  of  1790,  deliver  or  cause  to  be  delivered  to 
the  secretary  of  state,  a  copy  of  their  book,  to  be  preserved  in  his  office;  other  omis- 
sions as  to  some  of  the  volumes  are  also  alleged.  The  question  is,  whether  this 
injunction  or  direction  to  an  author  of  a  work  seeking  to  obtain  a  copyright  for  it,  is 
an  essential  part  of  his  title,  so  that  he  cannot  claim  the  benefit  of  the  act,  unless  he 
has  complied  with  it  ?  This  is  not  a  new  question  in  this  court.  It  arose  in  the  ease 
of  Ewer  «.  Coxe,  decided  in  1824,  on  the  construction  of  the  third  section  of  the  law 
of  1790,  which  sbmds,  in  this  respect,  on  the  same  footing  with  the  fourth  section  of 
Hie  aaine  act,  now  under  consideration.    In  that  case,  the  fact  was  admitted  by  the 
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plaintiff,  that  a  copy  of  the  record  of  the  title  of  his  work  had  not  been  published  as 
the  acts  of  congress  required,  but  insisted,  that  it  was  not  necessary,  to  vest  a  copy- 
right in  the  proprietor  of  the  work.  In  that  case,  therefore,  the  mere  question  of 
law  was  presented  to  the  court,  on  the  construction  of  the  acts  of  congress. 

In  the  case  now  before  the  court,  the  fact,  as  well  as  the  law,  has  been  a  subject 
of  controversy  between  the  parties ;  and  the  complainants  have  endeavored  to  show 
by  evidence,  that  they  have  complied  with  the  terms  and  directions  of  the  section 
of  law  in  question.  This  question  of  fact  must  be  first  disposed  of.  Have  the  com- 
plainants made  satisfactory  proof  that  they  did,  within  six  months  of  the  publication 
of  their  work,  deliver  or  cause  to  be  delivered,  a  copy  thereof,  to  the  secretary  of 
state,  to  be  preserved  in  his  ofiQce?  No  official  certificate,  no  record  of  any  such 
delivery  has  been  produced,  nor  could  such  record  be  required,  as  wo  cannot  say  that 
any  such  record  was  kept,  and  the  act  of  congress  does  not  reqiure  it.  The  fact  of 
delivery  is  open  for  proof  by  any  legal  and  satisfactory  testimony.  With  a  view  to 
establish  it,  the  complainants  have  produced  two  witnesses,  Mr.  U.  C.  Carey,  examined 
lit  the  bar  of  this  court,  and  Daniel  Brent,  Esq.,  whose  disposition  was  taken  at  the 
city  o.t  Washington.  In  substance,  Mr.  Carey  has  testified,  that,  in  1816,  the  first 
volumo  of  Wheaton's  Reports  was  published  by  his  father,  who  then  did  business 
ititratri  alone;  the  witness  then  did  his  ""father^s  business  as  his  clerk;  in  1821,  he 
^  became  a  partner  with  him.  When  he  did  his  business  as  his  clerk,  he,  the 
witness,  was  conversant  with  bis  business  as  to  copyrights;  says  they  were  in  the 
constant  habit  of  advertising,  but  not  of  keeping  a  copy  or  record  of  the  advertise- 
ments, until  within  the  last  ten  years ;  he  says,  the  next  step  towards  securing  a  copy- 
right was  to  deposit  a  copy  in  Uie  office  at  Washington.  **  We  were  always  accus- 
tomed to  do  it,  but  never  deemed  it  necessary  to  have  a  certificate  from  Washington, 
because  we  had  never  seen  one.  We  supposed,  a  record  was  kept  at  the  office,  of  the 
deposit  of  books,  and  could  always  be  furnished,  if  necessary.  The  earliest  certifi- 
cate we  have,  is  dated  in  1820.  I  don't  doubt,  that  a  copy  was  deposited,  although 
we  have  no  evidence  of  if  On  his  cross-examination,  he  says,  that  he  has  no  recol- 
lection at  all  of  a  deposit  of  a  copy  of  this  work  in  the  office  of  the  secretary  of  state; 
that  nine-tenths  of  the  books  they  have  deposited  were  put  in  the  post-office,  addressed 
to  the  department  of  state ;  does  not  pretend  to  recollect,  that  this  was  the  course  in 
1816.  He  cannot  positively  say,  that  with  regard  to  all  publications  made  by  them, 
a  copy  was  sent  to  the  department  of  state.  Does  not  know  whether  there  was  or 
was  not  a  record  kept  in  the  department;  has  never  inquired  there,  nor  had  any 
occasion  to  make  the  inquiry.  He  adds,  that  it  was  always  their  intention  to  send 
a  copy  of  all  works  to  the  department  of  state,  whose  titles  were  recorded  in  the 
clerk's  office,  but  he  won't  pretend  to  say,  that  it  was  always  done. 

In  r^ard  to  the  books  in  question,  there  is  no  direct  proof  of  the  delivery  of  any 
one  of  them  to  the  secretary  of  state ;  there  is  no  circumstantial  proof  of  it — there  is 
no  proof  of  such  an  uniform  custom  of  the  trade  in  general,  or  of  Mr.  Carey's  business 
in  particular,  from  which  we  can  infer  it,  with  that  degree  of  certainty  which  consti- 
tutes proof  in  a  court  of  justice.  As  to  the  books  in  question,  Mr.  Carey  has  no 
knowledge ;  he  pretends  to  none.  He  has  no  more  proved,  or  even  conjectured,  the 
delivery  of  Wheaton's  Reports,  in  the  manner  and  for  the  purposes  prescribed  by  the 
act,  nor  in  any  manner,  or  for  any  purposes,  than  he  has  proved  the  same  thing  for 
all  the  many  hundred  works,  in  mass,  published  by  him  in  the  same  period  of  more 
than  ten  years.  But  he  does  show  us,  that  the  most  satisfactory  proof  was  in  his 
power,  and  in  the  power  of  the  complainants,  and  coiild  be  had  simply  by  asking  for. 
He  got  a  certificate  of  the  delivery  of  a  work  for  copyright,  as  early  as  1820,  seven 
years  before  the  conclusion  of  Wheaton's  Reports.  He  further  says,  that  until  Mr. 
Clay  came  into  the  office,  there  was  no  order  in  it  as  to  sending  certificates.  This  was 
in  1825;  after  which,  we  are  to  presume,  that  order  did  exist  in  the  office  on  this 
subject;  but  no  certificates  are  shown  for  the  volumes  of  Wheaton's  Reports  published 
after  this  period.  We  may  advert  here  to  the  certificates  produced  by  the  defend- 
ants, some  of  them  of  a  very  high  number,  upwards  of  one  thousand ;  from  which  w« 
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may  infer,  that  these  certificates  were  not  unknown  or  unusual,  when  the  copy  was 
actually  delivered  to  the  secretary  of  state. 

The  complainants  ask  what  evidence  they  are  to  produce  of  this  fact?  If  the  law 
makes  the  delivery  of  the  volume  to  the  secretary  a  requisite,  *a  necessary  part  r^ci^og 
of  a  plaintiffs  title,  he  must  prove  it  by  legal  and  satisfactory  evidence,  when  '- 
he  founds  a  claim  on  this  title  in  a  court  of  justice.  In  this  case,  however,  nothing  is 
required  of  him,  that  is  impossible,  unreasonable  or  difficult;  nothing  but  what  has 
been  done  by  others,  at  least,  in  a  thousand  cases,  and  by  Mr.  Carey  himself,  in 
many.  lie  has  obtained  and  produced  evidence  of  the  same  nature  as  to  the  delivery 
of  eighty  copies  under  another  law ;  he  might  have  had  the  same  evidence  of  the 
delivery  of  the  one  copy  under  the  copyright  law.  If  he  chose  to  rely  on  transHory 
and  uncertain  testimony,  it  was  at  his  peril.  He  got  the  certificate  in  the  one  case, 
to  obtain  his  salary;  he  should  have  gotten  it  in  the  other,  to  secure  his  copyright 

The  deposition  of  Mr.  Brent  serves  the  complainants  no  better  in  this  part  of  their 
case.  He  proves  the  regular  deposit  of  the  eighty  copies,  under  the  direction  of  the 
reporter's  law ;  but  says,  that  there  does  not  appear  any  evidence  that  the  successive 
volumes  of  said  reports,  or  copies  of  them,  were  deposited  in  the  department  of  state, 
by  the  maker  or  publisher  of  the  same,  agreeable  to  the  provisions  of  the  laws  of  con- 
gress for  securing  copyrights  to  authors,  &c.,  though  the  memorandum  of  similar 
deposits  was  kept  in  the  patent-office,  a  branch  of  the  department  of  state,  and  not  at 
the  department.  The  deponent  believes  that,  for  several  of  the  first  years,  the  mem- 
orandum and  giving  receipts  were  often  neglected,  during  the  period  referred  to.  So 
far  as  a  negative  may  be  proved,  I  should  conclude  from  this  testimony,  that  no  copy 
ever  was  delivered  in  conformity  with  the  provisions  of  the  act  of  1790;  no  evidence 
of  it  appears  in  the  department,  cither  by  record,  or  by  finding  the  book  there,  or  of 
any  other  kind,  although  the  memorandum  of  similar  deposits  was  kept  in  the  patent- 
office,  a  branch  of  the  department  of  state.  I  will  add,  on  this  subject,  that  as  the 
law  makes  it  the  duty  of  the  secretary  of  state  to  preserve  the  copy  delivered  to  him 
in  his  office,  we  are  bound  to  presume,  in  the  absence  of  contradictory  evidence,  that 
he  did  perform  his  duty,  and  that  the  mere  circumstance  that  the  book  is  not  found 
there,  laprimd  facie  evidence  that  it  was  never  delivered  there. 

This  view  of  the  evidence  brings  us  to  the  conclusion,  that  the  complainants  have 
failed  to  prove,  that  within  six  months,  or  indeed,  at  any  time,  they  did  deliver  to  the 
secretary  of  state,  a  copy  or  copies  of  the  work  in  which  they  claim  a  copyright, 
according  to  the  provisions  of  the  fourth  section  of  the  act  of  1700,  and  it  must  now 
be  taken,  that  they  did  not  so  deliver  a  copy.  I  will  here  notice  an  argument  which 
has  been  pressed  on  the  court  with  great  ingenuity  and  force.  It  is,  that  after  so 
long  an  enjoyment  of  the  right,  after  so  long  a  possession  undisturbed,  it  should  be 
presumed,  that  everything  was  done  which  was  necessary  to  be  done,  to  make  it 
perfect;  and  that  the  evidence  may  have  been  lost  by  the  lapse  and  accidents  of  time. 
Any  presumption  of  this  sort  is  much  weakened  by  the  negative  testimony  of  Mr. 
Brent;  it  is  also  weakened,  if  not  destroyed,  by  another  circumstance.  If  the  deficiency 
existed  only  in  the  earlier  volumes  of  the  work,  which  were  published  fourteen,  fifteen 
and  sixteen  years  ago,  the  argument  might  receive  *some  favor,  although  the  . , ^qq 
lapse  of  time  is  not  very  considerable ;  but  we  find  the  same  defect  in  relation 
to  the  last,  as  the  first  volumes  of  this  work;  the  same  in  1827,  as  in  181C,  which  gives 
rise  to  another  presumption,  that  the  same  course  was  pursued  as  to  all  of  them,  and 
a  copy  of  none  delivered,  according  to  the  fourth  section  of  the  act  However  the 
possession  may  have  aided  the  complainants,  in  their  application  for  an  interlocutory 
decree  of  injunction,  until  hearing,  the  parties  now  stand  on  their  legal  rights. 

This  view  of  the  evidence  brings  us  to  a  much  more  important  and  difficult  ques- 
tion, that  is,  to  the  very  question  decided  in  the  case  of  Ewer  v.  Coxe,  and  if  that 
decision  was  right,  it  must  prevail  now.  The  counsel  on  both  sides  have  accordingly 
directed  their  most  strenuous  efforts,  on  the  one  side  to  sustain,  on  the  other  to  over- 
throw, the  authority  of  that  decision.  In  that  case,  the  plaintiff  claimed  a  copyright 
in  a  certain  book,  under  the  acts  of  congress  of  1790  and  1802  for  securing  copyrights 
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^o  authors,  &c.  The  third  section  of  the  act  of  1700  enacts,  that  no  person  shall  he 
entitled  to  the  benefit  of  the  act,  unless  he  shall,  before  publication,  deposit  a  printed 
copy  of  the  title  of  his  book  in  the  clerk's  office  of  the  district  court;  the  section, 
after  giving  the  form  of  the  record  to  be  made  in  the  office,  proceeds,  *'  and  such 
author  or  proprietor  shall,  within  two  months  from  the  date  thereof,  cause  a  copy  of 
the  HRid  record  to  be  published  in  one  or  more  newspapers  printed  in  the  United 
States,  for  the  space  of  four  weeks.**  The  plaintiff  admitted,  that  ho  bad  not  thus 
published  a  copy  of  the  record  of  the  title  of  his  book;  and  the  question  was, 
whether  it  was  a  matter  essential  to  this  title — whether  he  could  have  a  copyright 
without  it  ?  The  question  in  the  present  case  arises  on  the  fourth  section  of  the 
same  act,  but  the  principle  of  decision  is  the  same  in  both  cases. 

In  deciding  the  case  of  Ewer  «.  Ooxe,  the  learned  judge  thought  it  material  to  set- 
tle whether  the  requisitions  of  the  third  and  fourth  sections  of  the  act  arc  merely 
directory,  or  whether  their  performance  is  essential  to  the  vesting  of  a  title  to  the 
copyright  secured  by  the  law ;  he  recites  the  several  sections  of  the  act,  and  reasons 
upon  them  severally.  He  says,  *^  it  is  perfectly  clear,  from  the  language  of  the  second 
section,  that  the  proprietor  can  acquire  no  title  to  the  copyright,  for  the  term  of  the 
first  fourteen  years,  unless  he  shall  deposit  in  the  clerk's  office  a  printed  copy  mf 
the  title  of  the  book ;  for  the  section  declares,  that  ho  shall  not  bo  entitled  to  the  henefit 
of  this  aci,  vnless  he  shall  make  such  deposit."  The  judge,  therefore,  considers  this 
to  be  a  condition  of  the  grant  of  the  right;  but  he  thinks  that  this  condition  cannot, 
'^upon  any  grammatical  construction,  be  extended  to  the  requisition  (he  cannot  avoid 
calling  it  a  requisition)  contained  in  the  last  sentence  of  the  section,  to  publish  a  copy 
of  the  record,  within  the  time  and  for  the  period  prescribed.'*  From  this  reasoning, 
the  judge  concludes,  that  if  the  title  of  an  author  to  a  copyright  depended  altogether 
upon  this  act,  he  should  be  of  opinion,  that  it  would  bo  complete,  provided  he  had 
deposited  a  printed  copy  of  the  title  of  the  book  in  the  clerk's  office,  as  directed  by 
i^f-.jfiA  the  second  section ;  and  that  the  ^publication  of  a  copy  of  the  same  would 
only  be  necessary  to  enable  him  to  sue  for  the  forfeitures  created  by  the  second 
section.  The  judge  then  passes  to  the  act  of  April  1802,  which  is  a  supplement  to 
the  former  act,  and  declares,  that  every  author  or  proprietor  of  a  book  who  shall 
thereafter  seek  to  obtain  a  copyright  for  the  same,  before  he  shall  be  entitled  to  the 
benefit  of  the  act  to  which  this  is  a  supplement,  shall,  in  addition  to  the  requisites 
enjoined  in  the  third  and  fourth  sections  of  the  said  act,  give  information,  by  causing 
a  copy  of  the  record,  which  by  the  said  act  he  is  required  to  publish,  to  bo  inserted  at 
full  length  in  the  title  page,  or  in  the  page  immediately  following  the  title.  As  to 
this  additional  requisite,  the  judge  remarks,  that  it  is  obvious,  the  proprietor  can 
acquire  no  title  to  the  copyright,  unless  it  is  complied  with.  He  then  reasons,  that  as 
this  new  requisite  is  an  addition  to  those  prescribed  by  the  third  and  fourth  sections 
of  the  act  of  1790,  he  must  perform  the  whole,  before  he  can  be  entitled  to  the  benefit 
of  the  act.  This  reasoning  appears  to  be  logical  enough,  and,  as  we  shall  see,  the 
objection  to  it  is,  that  it  is  not  legal — it  is  not  technical.  The  judge  says,  that  the 
act — that  is,  the  act  of  1802  (which  we  must  observe) — will  admit  of  no  other  con- 
stniction ;  and  that  the  meaning  could  not  have  been  more  clear  and  intelligible,  if 
the  act,  that  is,  the  supplement,  had  declared,  *'  that  the  proprietor,  before  he  should 
be  entitled  to  the  benefit  of  the  act  of  1700,  should  cause  a  copy  of  the  record  of  the 
title  to  be  published ;  and  shall  deliver  a  copy  of  the  book  to  the  secretary  of  state,  as 
directed  by  the  third  and  fourth  sections  of  that  act ;  and  shall  also  cause  a  copy  of 
the  said  record  to  be  inserted  in  the  title  page,  &c."  The  judge  proceeds,  "that  this 
was  the  intention  of  the  legislature,  is  strongly  illustrated  by  the  second  section  of 
this  act,"  &c.  Of  what  act  ?  what  intention  ?  Certainly,  the  intention  of  the  act 
of  1802,  not  of  the  act  of  1790.  The  whole  of  the  judge's  reasoning  is  on  the  act  of 
1802,  and  its  meaning,  and  not  the  act  of  1790.  If  this  be  so,  the  objection  made  to 
his  opinion  entirely  fails  in  point  of  fact  The  objection  is,  that  he  was  not  author- 
i  '.cd  to  give  a  construction  to  the  first  act  of  congress,  by  the  enactment  of  the  second ; 
that  the  legislature  cannot  give  constructions  to  their  own  laws ;  that  if,  in  a  aeoond 
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act,  the  legislature  has  supposed  the  first  had  a  meaniug  which,  in  truth,  it  ha»  a.  not 
this  opinion  of  the  legislature  could  not  give  such  meaning  to  the  first.  To  sustain 
this  objection,  a  single  sentence  in  the  case  of  the  Postmaster-General  v.  Earlj,  12 
Wheat.  148,  has  been  relied  on:  the  chief  justice  there  says,  **  it  is  true,  that  the  lan- 
guage of  the  section  indicates  an  opinion  that  the  jurisdiction  existed  in  the  circuit 
courts,  rather  than  an  intention  to  give  it;  and  a  mistaken  opinion  of  the  legislature 
concerning  a  law  docs  not  make  law.''  There  is  nothing  but  what  is  perfectly  reason- 
able and  familiar  in  this  principle,  and  we  can  hardly  suppose  that  it  was  unknown 
to,  or  disregarded  by,  Judge  Wasuington,  in  the  case  of  Ewer  o.  Coxe.  When  he 
assented  to  it  in  the  supreme  court,  he  never  imagined  that  he  had  overlooked  or 
violated  it  on  his  circuit.  Did  he,  in  Ewer  «.  Coxe,  adjudge,  that  the  publishing  of 
the  record  of  the  title  was  essential  to  the  right,  under  and  by  the  act  of  1790,  because 
congress,  in  1802,  had  indicated  "that  such  was  their  opinion  of  its  meaning?  r^r-^^ 
Did  he  adopt  their  meaning  of  the  provisions  of  that  act,  and  surrender  his  '- 
own?  By  no  means.  He  says  not  a  word  about  the  meaning  or  construction  of  the 
first  act,  nor  what  congress  had  thought  or  indicated  about  it ;  he  leaves  it  with  the  ooo- 
struction  he  had  just  before  given  to  it.  His  opinion  proceeds  on  his  construction 
of  the  law  of  1802,  and  of  what  was  enacted  by  that  law;  he  thinks  that  this  law,  not 
the  law  of  1790,  makes  the  requisites  of  the  third  and  fourth  sections  of  the  act  of 
1790  conditional  and  indispensable  to  the  copyright;  he  finds  that  these  requisites,  by 
the  law  of  1802,  are  connected  to,  and  put  upon  the  same  footing  with  a  newly -created 
requisite,  which  is  clearly  essential  to  the  right,  and  then  and  therefore  says,  the 
whole  must  be  performed,  before  the  author  shall  be  entitled  to  the  benefit  of  that  act. 
But  why  must  the  whole  be  performed?  Is  it  by  virtue  of  a  construction  different 
from  his  own,  which  he  puts  upon  the  first  act,  in  deference  to  the  indication  of  the 
opinion  of  the  legislature?  Not  at  all.  He  says,  that  it  seems  to  him,  that  the  act, 
that  is,  the  supplemental  act,  will  admit  of  no  other  construction.  "Hiat  the  mean- 
ing would  not  be  more  clear,  if  the  act,  still  the  supplemental  act,  had  declared,  Sdo,  ; 
that  is,  had  re-enacted  the  third  and  fourth  sections  of  the  original  act,  giving  them 
the  same  force,  efiect  and  character  which  is  given  to  the  new  and  additional  requis- 
ite, of  which  it  is  expressly  declared,  that  it  must  be  performed  by  the  proprietor. 
*'  before  he  can  be  entitled  to  the  benefit  of  the  act  of  1790.^'  In  the  whole  argumeot 
of  the  judge,  he  confines  himself  strictly  to  the  meaning  and  construction  of  the  act 
of  1802,  looking  only  to  its  own  provisions  and  language  for  that  meaning.  He 
asserts,  that  the  intention  of  the  legislature  in  passing  the  second  act,  was,  to  re-enact 
the  third  and  fourth  sections  of  the  first,  with  the  additional  force  given  to  the  addi- 
tional requisite,  which  he  illustrates,  by  a  reference  to  the  second  section  of  the  sup- 
plement. His  reasoning  on  this  subject  is  quite  satisfactory  to  my  mind,  and  does 
not  interfere  with  the  opinion  of  the  supreme  court  in  the  case  of  the  Postmaster- 
General  tj.  Early. 

in  this  endeavor  to  show  that  Judge  Washington  has  grounded  his  judgment  in 
Ewer  f>.  Coxe  entirely  on  his  construction  of  the  law  of  1802,  I  would  not  be  under- 
stood to  indicate  an  opinion,  that  he  would  not  have  been  perfectly  correct,  if  be  had 
taken  both  acts  together  in  forming  his  opinion  of  either.  They  are  both  on  the  tamo 
subject;  the  latter  is  a  declared  supplement  to  the  former.  We  may  consider  them, 
to  many  puri)oses,  as  one  act,  and  look  to  the  whole,  in  judging  of  the  intention  of 
any  part;  and  in  doing  this,  we  should  not  fall  under  the  interdiction  of  the  principle, 
that  *'a  mistaken  opinion  of  the  legislature  concerning  a  law,  does  not  make  the  law.*' 

This  being  my  understanding  of  the  opinion  of  Judge  Washington,  I  might  rest 
upon  it  for  my  judgment  on  this  part  of  the  case,  until  it  is  overruled  by  a  higher 
authority;  but  it  is  proper,  at  least,  it  is  not  a  work  of  supererogation,  to  proceed  one 
step  farther  on  this  subject.  If  Judge  Washington  was  mistaken  in  his  construction 
of  the  act  of  1802,  and  I  am  so  in  following  him,  how  would  the  case  stand  on  the 
law  of  1790?  *May  not  the  judge  have  been  too  strict  in  his  grammatical  con-  r^nf^o> 
vtruction  of  the  provisions  of  that  act?  *■  ' 

When  a  statate  creates  a  right,  ooof^rB  «  b^efit,  a  privilege  on  any  individnal,  and 
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at  the  same  time,  although  not  grammatically  connected,  by  being  in  the  same  sen^ 
tence  or  clause,  enjoins  upon  him  to  do  certain  things  in  relation  to  the  right  or  privi- 
lege granted,  can  we  separate  them,  unless  they  are  expressly  or  clearly  separated 
by  the  donor  ?  May  we  sustain  the  one,  and  suppress  the  other  ?  Shall  we  do  this,  by 
mere  use  of  phrases  ?  Is  it  enough,  to  say,  that  the  first  is  a  grant,  and  the  other 
directory,  and  therefore,  they  are  independent  of  each  other  ?  Because  it  is  true,  that 
such  cases  may  occur;  that  a  statute  may  be  so  worded,  that  we  may  clearly  see,  that 
something  is  directed  to  be  done,  which  may  be  well  separated  from  other  enactments 
or  provisions  in  the  law,  shall  we,  therefore,  be  allowed  to  get  up  a  rule  of  construc- 
tion for  every  case  of  a  direction  in  a  statute,  and  make  a  severance  between  a  grant 
and  everything  directed  to  be  done  in  relation  to  it,  but  not  grammatically  joined  to 
it,  merely  by  saying  it  is  directory  ?  May  the  favored  individual  take  the  benefit  and 
neglect  the  duty  ?  May  he  claim  the  grant  as  a  vested  right,  and  refuse  to  do  that  which 
the  donor,  in  the  same  instrument,  enjoin*)  upon  him  to  do  ?  To  distinguish  between 
an  immaterial  disjoined  direction  in  a  stal  ute,  and  one  which  is  truly  not  so,  we  should 
look  not  so  much  to  their  positions  in  the  statute,  to  a  strict  grammatical  construction, 
for  Lord  Hardwigkb,  in  2  Atk.  95,  disclaims  it — but  to  the  whole  scope  and  design  of 
the  legislature,  as  manifested  by  all  the  provisions  of  the  statute.  If  the  several  parts 
form  one  whole,  create  a  system,  are  members  of  one  plan  and  design,  they  should  all 
be  taken  together,  to  be  of  equal  importance,  to  be  dependent  one  on  the  other,  to 
co-exist  as  one  body  or  being.  The  duty  imposed  on  the  grantee  is  as  imperative,  is 
as  much  a  part  of  Uie  creation,  as  the  grant  to  which  it  relates;  it  is  a  modification,  a 
limitation,  a  regulation  of  the  grant,  by  and  according  to  which  only  it  can  be  claimed 
or  enjoyed.  The  public,  the  citizens  of  a  community,  acting  by  their  representatives, 
confer  upon  an  author  certain  privileges  or  rights  for  his  exclusive  benefit,  and  to  pro- 
tect him  in  the  enjoyment  of  them,  they  impose  certain  penalties,  or  give  certain  re- 
medies against  any  person  who  shall  violate  these  rights.  But  some  protection  is  also 
due  on  the  other  side,  that  innocent  and  ignorant  invaders  of  the  privilege  may  not  be 
involved  in  suits  and  penalties,  by  the  want  of  accessible  means  of  information  of  the 
subject  and  extent  of  the  grant.  With  this  wise  and  just  object  in  their  view, 
the  legislature,  at  the  same  time,  and  in  the  same  instrument  by  which  they  confer  the 
privilege,  enjoin  or  direct  the  person  who  would  enjoy  it,  to  do  certain  things  on  his 
part,  and  among  others,  to  deliver  a  copy  of  his  work  to  the  secretary  of  state,  to  be 
preserved  in  his  oflBce,  that  all  may  know  where  to  go  to  be  correctly  and  precisely 
informed  of  what  it  is  he  claims,  what  is  his  right,  and  that  thus  they  may  avoid  any 
infringement  of  it.  This  is  an  essential  part  of  the  scheme  for  the  encouragement  of 
authors,  so  as  not  to  bring  others  innocently  into  trouble,  or,  it  may  be,  ruin.  If  this 
be  so,  shall  we  defeat  or  change  the  whole  design,  becaiise  the  different  parts  of  it 
*7831   ^^  ^^^  grammatically  ^connected  in  one  clause  or  sentence  or  section;  or 

by  calling  one  part  of  it  a  grant,  and  the  other  directory  ?  Could  it  have  been 
intended,  that  the  author  should  take  and  enjoy  the  benefit,  and  omit  to  do  on  his  part 
what  he  is  clearly  and  expressly  enjoined  to  do,  and  this  because  it  is  called  directory,  and 
docs  not  stand  in  this  or  that  part  of  a  section  ?  Judge  Washington  thinks,  that  to  deposit 
a  printed  copy  of  the  title  of  the  book  in  the  clerk^s  office  is  essential  to  the  right,  be- 
cause it  is  grammatically  connected  with  the  words,  **that  no  person  shall  be  entitled 
to  the  benefit  of  this  act  unless, ^^  &c.  In  a  subsequent  part  of  the  same  section,  it  ia 
declared,  that  the  author  shall  cause  a  copy  of  the  record  to  be  published ;  and  the 
next  section  enacts,  that  he  shall  deliver  a  copy  of  his  book  to  the  secretary  of  state. 
The  first  requisite  the  judge  thinks  essential,  for  the  reason  given;  and  the  last  two 
not  to  be  so,  but  to  have  reference  only  to  the  remedy,  by  reason  of  a  grammatical 
construction  of  the  clauses,  and  their  disconnection,  by  position,  from  the  condition 
expressed  in  the  preceding  part  of  the  section.  I  would  rather  look  at  the  subject- 
matter  of  all  the  clauses,  and  their  connection  with  each  other  as  component  portions 
of  one  object  or  design.  In  this  point  of  view,  the  publication  in  the  newspapers,  and 
the  delivery  of  a  copy  of  the  book  to  the  secretary  of  state  are,  at  least,  as  important, 
and  more  exact  and  diffusive  in  their  information  to  the  public,  as  the  deposit  of  a 
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printed  copy  of  the  title  in  the  clerk*s  office.     In  answer  to  the  obvious  reason  and 
justice  of  this  view  of  the  law,  it  is  said,  that  these  provisions  or  requisites  are  but 
directory.     How  did  this  term  get  the  restricted  interpretation  which  seems  to  be 
fastened  on  it  ?    How  came  the  enactment  of  a  statute  to  be  thought  less  obligatory, 
because  it  is  directory,  or  directs  something  to  be  done  ?  Blackstone  says,  '*  the  direc- 
tory part  of  a  statute  is  that  whereby  the  subject  is  instructed  and  enjoined  to  observe.^' 
&C.     In  the  case  of  the  Postmaster-General  v.  Early,  the  chief  justice  refers  not  merely 
to  the  several  parts  of  the  same  statute,  in  construing  a  provision  in  it,  but  to   the 
whole  course  of  legislation  on  the  subject,  and  he  says,  he  would  avoid  a  construction 
which  is  opposite  to  the  whole  spirit  of  that  legislation.     He  does  not  confine  himself 
to  sections  or  to  single  acts,  but  takes  the  whole  of  what  the  legislature  have  done  on 
the  subject,  to  come  at  the  meaning.     The  rule  I  would  adopt  in  expounding  the  act 
of  1790,  is  the  same  that  is  taken  by  the  court  of  king's  bench  in  the  case  of  the  Uni- 
versity of  Cambridge  9.  Bryer.     Lord  Ellenborough  says,  *'I  think  the  sound  rule  of 
construing  any  statute,  as  indeed  it  is  of  construing  any  instrument,  whether  it  be  a 
statute,  will  or  deed,  is  to  look  into  the  body  of  the  thing  to  be  construed,  and  to 
collect,  so  far  as  may  be  done,  what  is  the  intrinsic  meaning  of  the  thing."    I  would 
observe,  in  relation  to  the  case  of  Ewer  v,  Goxe,  that  Lord  Ellenborough  admits  that 
he  would  be  obliged,  by  subsequent  statutes,  to  put  a  perverse,  and,  what  he  should 
consider,  an  unnatural  interpretation  on  the  statute  as  originally  passed;  but  he  would 
endeavor  to  maintain  the  integrity  of  the  original  text,  unvitiated  by  subsequent  mis- 
constructions.    Le  Blanc  says,  **that  construction  may  be  materially  aided  and  ex- 
plained by  the  language  of  other  statutes. ''     He  does  not  agree  with  Lord  Ellen- 
borough that  he  would  follow  a  legislative  '''misconstruction  of  a  statute.    For    r*Kq4. 
myself,  I  would  deny  that  a  legislature  has  a  right  to  impose  upon  a  court  their 
construction  of  their  statutes  previously  passed ;  it  is  for  the  court  to  construe  the  law ; 
but  it  is,  nevertheless,  the  right  and  duty  of  a  judge  to  look  into  all  the  statutes  made 
upon  the  same  subject,  to  discover  what  was  the  intention  and  meaning  of  any  of  their 
provisions,  thus  to  ascertain  the  true  meaning  and  construction,  by  his  own  judg< 
ment,  and  not  by  any  subsequent  legislative  declaration  of  intention  or  construc- 
tion. 

In  the  statute  of  8  Ann.,  c.  19,  the  requisition  of  a  registry  with  the  Stationers* 
Company  is  what  is  called  directory,  and  is  contained  in  a  different  section  from  that 
which  confers  the  right;  but  the  lord  chancellor,  in  2  Atk.  95,  thought  it  was,  never- 
theless, essential  to  the  right  The  object  of  the  registry,  as  declared  by  the  statute, 
was  to  give  such  notice  and  information  of  the  right,  as  to  prevent  an  infringement  of 
it  through  ignorance;  but  the  connection  of  this  direction  with  the  forfeitures  is  direct 
and  explicit,  which  it  is  not  in  our  act  of  1790.  I  am  aware,  that  the  king*s  bench, 
in  Beckford  v.  Hood,  7  T.  R.  620,  held  a  different  opinion  as  to  the  necessity  of 
the  registry.  They  consider  it  not  to  be  essential  to  the  right,  but  as  only  affecting  the 
remedy,  or  forfeitures  given  by  the  statute.  This  seems  to  me  to  place  the  court  and 
the  parties  in  that  suit  in  a  singular  predicament.  The  right  claimed  was  under  the 
statute,  and  not  at  common  law,  and  since  the  passing  of  the  statute,  could  not  be 
claimed  according  to  the  common  law.  But  the  party  who  had  the  right  given  by 
the  statute,  had  lost  the  remedy.  He  is,  therefore,  sent  for  this  back  to  the  common 
law.  The  statute,  therefore,  which  has  confessedly  modified,  restrained,  limited  the 
common-law  right,  has,  nevertheless,  left  his  conomon-law  remedy  as  it  was  before, 
entirely  unimpaired,  unaffected  by  the  statute.  He  comes,  therefore,  into  court  with 
the  statute  in  one  hand  and  the  common  law  in  the  other,  having  a  perfect  right  under 
neither;  that  is,  his  common-law  right  is  curtailed  by  the  statute,  and  his  statute 
remedy  is  taken  away  by  the  common-law  construction  of  the  statute.  These  are 
technical  refinements  which  would  occur  only  to  learned  ingenuity.  The  author  has 
forfeited  his  elaim  to  the  remedies  of  the  statute  by  virtue  of  which  he  claims  the 
right,  by  virtue  of  which  he  makes  out  that  he  has  been  wronged,  because  he  has  not 
obeyed  the  injunctions  of  the  statute  by  which  both  the  right  and  the  remedy  are 
given;  but  still  he  is  allowed  to  retain  the  right,  and  enforce  it  in  another  way. 
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notwithstanding  such  a  disobedience  of  the  injunctions  of  the  statute  as  have  forfeited 
its  remedies.  I  agree,  that  all  this,  be  it  incongruous  or  not,  may  be  done  by  the 
legislature,  if  they  choose,  but  I  do  not  see  why  judges  have  so  labored  their  wits  to 
come  to  such  a  result,  by  forced  constructions,  doubtful  implications  and  tortuous 
reasoning.  Would  it  not  be  more  consonant  with  reason  and  convenience,  to  send 
the  party  to  his  common-law  right,  if  he  wishes  a  common-law  remedy,  and  to  enforce 
his  statute  rights  only  by  the  means  provided  for  it  by  the  statute;  and  not  permit 
**T^fil  him  by  this  curious  machinery  to  take  all  that  is  granted  to  him  by  the  statute, 
^  and  disregard  all  that  is  required  of  him  by  the  same  statute.  It  is  agreed,  *that 
his  common-law  right,  if  he  had  any,  is  cut  down  by  the  statute  but  yet  there  is  no 
limit  to  its  remedies;  he  may  recover  under  all  and  any  circumstances,  whatever 
he  may  persuade  a  jury  has  been  his  damages  by  the  violation  he  complains  of;  thus 
depriving  the  citizens  of  that  part  of  the  statute  which  was  enacted  for  their  benefit 
and  protection. 

Can  we  believe,  that  such  distinctions,  introduced  by  the  ingenious  learing  of 
judges.,  sometimes  prone  to  be  law-makers,  sometimes  desirous  of  favoring  some  strong 
case  of  conscience,  ever  occurred  to  the  legislature  who  made  these  statutes?  Did 
they  suppose,  that  parts  of  their  enactments,  when  they  had  not  said  so,  were  to  be 
strictly  carried  into  effect,  and  other  parts  were  to  be  called  directory,  and  therefore, 
to  be  obeyed  or  not,  at  the  option  of  the  party  enjoined  to  perform  them?  When  they 
declared,  that  an  author  shall  have  a  certain  right,  they  also  declared  that  he  shall  do 
certain  things,  which  are  explicitly  described.  Did  they  suppose,  he  might  take  the 
one  and  reject  the  other;  that  the  only  consequence  of  his  disobedience  would  be  to 
deprive  him  of  the  remedy  provided  for  him  by  the  statute,  and  leave  him  one  which 
perhaps  he  likes  better  ?  Did  they  not  believe,  that  when  he  took  the  grant,  he  bound 
himself  to  do  all  that  was  enjoined  upon  him  by  the  same  authority  and  the  same 
instrument  that  created  the  grant?  unless  they  were  clearly  separated  and  made 
independent  of  each  other  by  the  unequivocal  language  of  that  instrument.  I  have 
been  tedious  on  this  subject,  but  as  I  have  ventured  in  this  part  of  the  case,  I  mean 
the  construction  of  the  act  of  1790,  to  differ  with  the  learned,  careful  and  excellent 
judge  whose  opinion  in  Ewer  «.  Coxe,  has  been  so  frequently  referred  to,  as  well  as 
from  the  judgment  of  a  majority  of  the  judges  of  the  supreme  court  of  errors  in  the 
case  of  Nichols  v.  Ruggles,  8  Day  145,  I  have  thought  myself  bound  to  explain  my 
reasons  as  I  have  done.  As  to  Judge  Washington,  I  would  observe,  that  having 
made  up  his  opinion  on  the  act  of  1802,  he  may  not  have  bent  the  force  of  his  mind 
to  that  of  1790,  or  have  come  to  a  certain  conclusion  how  he  would  have  considered 
the  case  if  it  had  stood  on  that  act  alone.  The  case  of  Nichols  v.  Ruggles  was  very 
fully  argued  by  the  counsel ;  but  the  opinion  of  the  court  appears  to  have  been  given 
instanter ;  no  argument  or  reasons  accompany  it;  and  in  one  particular,  to  wit,  that 
**  the  copy  to  be  delivered  to  the  secretary  of  the  state  appears  to  be  designed  for 
public  purposes,  and  to  have  no  connection  with  the  copyright,'*  it  seems  to  me,  that 
the  court  are  clearly  mistaken.     This  will  be  a  subject  of  remark  hereafter. 

The  complainants  have  contended,  with  great  earnestness  and  plausibility,  that  if 
there  has  not  been  a  literal  compliance  with  the  requisitions  of  the  fourth  section 
of  the  act,  they  have  been  substantially  performed,  for  all  the  beneficial  purposes 
intended  by  their  enactment  In  support  of  this  position,  that  part  of  the  deposition 
of  Mr.  Brent  is  relied  on,  in  which  he  has  testified,  that  eighty  copies  of  each  of  the 
volumes  of  Wheaton 's  Reports,  beginning  with  February  term,  1817,  were  delivered  to 
the  department  of  state ;  he  further  testifies,  that  all  of  the  said  eighty  volumes  were 
received  under  the  act  of  congress  giving  a  salary  to  the  reporter  for  preparing 

^  and  furnishing  the  said  reports.  He  further  says,  that  '''according  to  his  recol- 
lection, there  has  always  been  one  or  more  complete  sets  of  said  reports,  from  the 
time  or  their  publication,  in  the  said  department  of  state.  The  argument  assumes, 
that  the  object  of  the  act  of  1790,  in  directing  one  copy  of  a  book  to  be  delivered  to 
the  secretaiy  of  state,  is  the  same  with  that  of  the  reporter's  act  of  1817,  in  directing 
eighty  copies  of  the  reports  to  bo  delivered  there,  one  of  which  is  for  the  secretary  of 
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state,  and  that  that  object  was  to  form  a  library  for  the  governmeDt,  just  as  the  statute 
of  Anne  imposes  it  on  authors  to  present  copies  of  their  works  to  the  universities; 
and  that  if  this  object  is  accomplished,  it  matters  not  whether  it  is  done  under  and 
according  to  the  fourth  section  of  the  law  of  1790,  or  to  the  directions  of  the  act  of 
1817.     This  construction  of  these  laws  has  many  difficulties  to  overcome.     In  the 
first  place,. it  would  not  be  a  little  singular,  that  two  acts  of  congress  should  direct 
the  same  thing  to  be  done,  for  the  same  purpose ;  and  as  both  acts  are  unquestionably 
in  force,  the  consequence  would  be,  that  it  is  the  duty  of  the  author  or  proprietor  of 
those  reports  to  deliver  two  copies  of  each  volume,  for  the  supposed  library,  one 
under  each  act,  and  his  delinquency  will  not  be  relieved  by  the  argument.     But,  in 
truth,  the  differences  in  the  provisions  and  objects  in  these  acts  are  manifest  on  tlio 
first  inspection.     The  act  of  1817  has  nothing  to  do  with  the  copyright,  cither  oi 
books  in  general,  or  of  the  particular  works  mentioned  in  it ;  nor  has  the  provisloti 
of  the  fourth  section  of  the  act  of  1790  any  reference  to  a  public  library.    The  law   e>( 
1817  was  passed  for  a  special  work  and  a  special  object,  *^  to  provide  for  the  repoK-'(,:» 
of  the  decisions  of  the  supreme  court.*'    It  gives  to  the  re|K)rtor  an  annual  compen&^^i,. 
tion  for  his  services  of  one  thousand  dollars,  and  one  of  the  conditions  of  this  grta^rit 
is,  that  he  shall  deliver  to  the  secretary  of  state  eighty  copies  of  the  decisions,  to   1>q 
distributed  in  the  manner,  and  to  the  public  officers,  designated  by  the  act.     One   of* 
these  copies  is  to  be  given  *Ho  the  secretary  of  state,**  and  **the  residue  of  the  satf| 
copies  shall  be  deposited  in  and  become  part  of  tho  library  of  congress.*'    When  a 
library  is  intended,  it  it  thus  expressly  mentioned,  and  the  library  is  not  for  tho 
government  or  the  department  of  state,  but  the  library  of  congress,  an  establishment 
or  institution  well  known  to  have  no  connection  with  the  department,  and  to  bo  kept 
in  tho  capitol,  at  the  distance  of  more  than  a  mile  from  the  office  of  the  department 
of  state. 

The  reporter  is  bound  to  deliver  these  eighty  copies,  not  in  consideration  of  his 
copyright,  as  in  England,  where  it  is  so  much  complained  of,  but  in  consideration  of 
the  salary  paid  to  him  by  the  United  States.  It  is  a  purchase  of  his  books.  It  has 
no  connection  with  his  copyright ;  he  must  deliver  them,  whether  he  has  a  copyright 
or  no.  As  to  the  object  or  purposes  of  these  deliveries  of  a  copy  to  the  secretary, 
under  the  respective  acts ;  the  one  copy  out  of  the  eighty  to  be  given  to  the  secretary 
of  state,  is  for  his  personal  use  and  accommodation,  as  the  copies  are  that  are  to  be 
distributed  to  the  other  secretaries,  to  the  judges  and  other  officers  named  in  the  act. 
He  may  take  and  use  it,  where  he  finds  it  most  convenient,  and  not  in  his  office  exclu- 
sively, being  bound  only  to  transmit  it  to  his  successor,  who  will  hold  it  as  he  had 
done.  Again,  '*'the  reporter  is  not  bound  to  see  that  the  secretary,  or  any  other  r^^^^ 
of  the  officers  named,  gets  the  copy  designed  for  him.  He  sends  the  whole  to  ^ 
the  department  of  state,  and  the  due  and  proper  distribution  of  them  must  be  there 
attended  to.  Very  different  in  all  respects  are  the  provisions  of  the  copyright  law. 
By  them,  it  is  incumbent  on  the  author  or  proprietor  of  the  book  to  deliver  one  copy 
to  the  person  designated  to  receive  it,  to  wit,  the  secretary  of  state.  The  copy  so 
delivered  is  to  be  preserved  in  the  office;  not  as  a  gift  to  him,  nor  for  his  use,  nor  to 
be  at  his  disposal  beyond  the  limits  of  his  office,  but  for  an  object  connected  with  the 
grant  of  the  copyright,  and  with  nothing  else.  This  copy  must  remain  in  the  office; 
the  secretary  has  no  more  right  to  remove  it  than  any  other  person.  It  seems  to  mo, 
to  be  intended  for  the  same  purposes  as  the  drawings  and  models  of  machines  in  the 
patent-office ;  that  our  citizens  may  know  where  to  go  to  be  correctly  informed  what 
it  is  that  is  patented,  and  not  to  be  led  into  an  infringement  of  the  right,  by  an  ignor- 
ance of  what  it  is.  I  am  confirmed  in  this  view  of  the  case,  by  the  testimony  of  Mr. 
Brent,  who  says,  that  the  memorandum  of  the  deposit  of  books  for  securing  copyrights 
was  kept  in  the  patent-office,  a  branch  of  the  department  of  state,  and  it  is  fair  to  pre- 
sume, that  the  books  were  kept  in  the  same  place.  This  negatives  the  suggestion, 
that  these  books  were  for  the  use  of  the  secretary,  or  to  form  a  library  for  the  public. 
The  pfttent-office  could  hardly  be  selected  as  the  place  for  a  public  library.     The  use 
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or  purpose  I  have  assigned  to  the  delivery  of  this  book,  is  not  only  reasonable,  but 
necessary  for  the  safety  of  the  citizens  against  the  penalties  of  the  act 

There  arc  numerous  publications,  of  which  no  information  would  be  derived  from 
the  titles  de])ositcd  in  the  clerk\s  office  and  published  in  the  newspapera;  such  as, 
extracts  from  poets  or  eminent  prose  writers,  collections  or  abridgements  of  voyages, 
selected  letters,  &c.  The  materials  are  common  property,  and  exist  in  great  masses; 
and  i,t  is  only  by  an  examination  of  the  work,  that  any  one  can  know  in  what  manner, 
or  to  what  extent,  the  copyright  author  has  appropriated  them  to  himself.  The  inten- 
tion  of  this  provisron  is,  at  least,  much  more  likely  to  be  that  which  I  have  suggested, 
than  that  it  should  have  been  for  the  use  of  the  secretary  or  his  department  The 
injunction  is  laid  on  the  proprietors  of  all  books  for  which  a  copyright  is  claimed,  not 
only  for  the  reports  of  the  decisions  of  the  supreme  court,  which  we  may  believe 
would  be  a  desirable  acquisition  for  that  officer.  But  how  can  wo  make  this  supposi- 
tion of  many  other  books  which  have  been  or  may  be  deposited  for  copyright  ?  Was 
it  intended  to  give  so  dignified  a  destiny  to  a  spelling-book,  a  Greek  grammar,  an 
edition  of  Hoyle's  games,  an  apothecary's  manual — as  in  the  case  of  Ewer  v.  Coxe,  a 
cooking  book,  a  song-book,  a  jest-book?  We  cannot,  without  something  more  than 
a  smile,  imagine  that  congress  directed  such  works  to  be  delivered  to  the  secretary  of 
state,  for  his  special  use,  or  for  the  formation  of  a  public  library.  The  delivery  of  the 
copy  under  our  copyright  law,  as  I  have  said,  is  analogous  to  that  required  by  the 
statute  of  Anne,  to  be  sent  to  the  Stationers'  Company,  and  not  to  the  copies  to  be 
*'7Qfti    S^^^^  *^  *^®  libraries  of  the  *universitie8.     It  is  true,  that  nine  copies  of  every 

^  work  are  to  be  scut  for  the  universities,  to  a  stationers'  company,  as  well 
as  that  which  is  to  be  preserved  there,  but  none  are  sent  to  the  universities  but  such  as 
they  shall  demand ;  and  they  will  not,  therefore,  have  their  shelves  loaded  with  such 
stuff  as  I  have  alluded  to,  ^hich  will,  perforce,  be  crowded  into  our  public  library 
and  must  be  preserved  there,  on  the  construction  given  to  this  provision  by  the  com- 
plainant 

Nor  is  it  enough  to  say  that  if  a  copy  be,  in  fact,  in  the  office  of  the  secretary  of 
state,  it  is  a  compliance  with  the  law  for  all  the  purposes  of  the  law;  it  must  be  deliv- 
ered in  pursuance  of  the  act,  to  be  preserved  there,  as  the  act  directs,  or  the  court 
cannot  know  that  it  is  there,  how  long  it  has  been  there,  or  how  long  it  will  remain 
there.  It  may  have  been  there,  at  the  period  the  witness  speaks  of — it  may  not  be 
there  the  next  day,  for  there  is  no  obligation  to  keep  it  there,  unless  it  were  brought 
there  by  and  in  conformity  with  the  act  of  congress,  which  makes  it  the  duty  of  the 
secretary  to  preserve  it  in  the  office.  I  know  that  courts  of  equity  have  gone  very  far, 
and  very  frequently,  in  substituting  what  they  have  deemed  to  be  a  substantial  com- 
pliance with  the  requisitions  of  a  statute,  for  the  actual  requisitions.  This  has  been 
especially  done  in  relation  to  the  recording  acts,  and  the  statute  of  frauds.  As  to  the 
first,  they  have  felt  authorized  to  accept  proof  of  notice  in  fact,  of  an  actual  personal 
knowledge,  for  the  recorded  notice  called  for  by  the  law.  I  think,  I  shall  be  supported 
by  the  profession,  in  saying,  that  it  is  regretted  that  these  departures  from  the  enact- 
ments of  the  st.atutes  were  ever  indulged.  It  has  thrown  into  uncertainty  that  which 
the  law  had  madecertiin;  it  has  left  to  floating,  transitory  and  fallible  evidence, 
what  the  law  had  provided  for  by  permanent  immutable  testimony.  Nor  can  I  perceive 
how  it  is  that  the  legislature  had  not  the  same  absolute  authority  to  prescribe  the 
kind  of  notice  that  shall  be  received  by  the  courts  of  any  fact,  as  that  any  notice 
should  be  given  of  it;  nor  how  judges  can  dispense  with  the  one  more  than  with  the 
other.  What  has  been  decided  and  done  in  such  cases,  must  remain ;  but  I  will  never 
add  another  step  to  it 

If  the  complainants  have  failed  to  sustain  their  case  by  and  under  the  acts  of 
congress,  the  question  occurs,  are  they  supported  in  it  by  the  common  law?  The 
question  of  the  existence  of  a  common  law  in  the  United  States  was  particularly 
noticed,  I  believe,  for  the  first  time,  judicially,  in  the  case  of  the  United  States 
V.  Worrall,  2  Dall.  384.  In  that  case  Judge  Chase,  a  most  learned  constitutional 
as  well  as  common-law  lawyer,  said,  in  page  894,  *Mn  my  opinion,  the  United  States,  aa 
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a  federal  government,  have  no  common  law ;  if,  indeed,  the  United  States  can  be 
supposed,  for  a  moment,  to  have  a  common  law,  it  must,  1  presume,  be  that  of 
England ;  and  yet  it  is  impossible  to  trace  when  or  how  the  system  was  adopted  or 
introduced.     With  respect  to  the  individual  states,  the  difficulty  docs  not  occur. 
When  the  American  colonies  were  first  settled  by  our  ancestors,  it  was  held,  as  well 
by  the  settlers  as  the  judges  and  lawyers  of  England,  that  they  brought  hither  as  a 
birthright  and  inheritance,  so  much  of  the  common  law  as  was  applicable  to  their 
local  situation  and  change  of  circumstances.     But  each  colony  judged  for   ,^,-0^ 
itself  ♦what  parts  of  the  common  law  were  applicable  to  its  new  condition ;  and   ' 
in  various  modes,  by  legislative  acts,  by  judicial  decisions,  or  by  constant  usage, 
adopted  some  and  rejected  others.     The  whole  of  the  common  law  has  nowhere  been 
introduced;  some  states  have  rejected  what  others  have  adopted;  and  there  is,  in 
short,  a  great  and  essential  diversity  in  the  subjects  to  which  the  common  law  is 
applied,  as  well  as  in  the  extent  of  its  application ; ''  he  adds,  as  the  result  of  these 
positions,  '*  that  the  common  law  will  always  apply  to  suits  between  citizen  and 
citizen,  whether  they  are  instituted  in  a  federal  or  a  stiite  court. ^'     As  regards  a 
common  law  of  the  United  States,  as  such,  he  says,  *^  the  United  States  did  not  bring 
it  with  them  from  England;  the  constitution  does  not  create  it;  and  no  act  of  congress 
has  assumed  it.     Besides,  what  is  the  common  law  to  which  we  are  referred  ?    Is  it 
the  common  law  entire,  as  it  exists  in  England;  or  modified  as  it  exists  in  some  of  the 
states ;  and  of  the  various  modifications,  what  are  we  to  select  ?  the  system  of  Georgia 
/)r  New  Hampshire,  of  Pennsylvania  or  Connecticut?*' 

In  general,  it  seems  to  me,  that  these  principles  and  arguments  cannot  be  contro- 
verted ;  they  have  never  been  judicially  repudiated.  When  in  a  suit  in  the  courts  of 
the  United  States,  the  common  law  has  been  received  as  the  rule  of  decision,  it  has 
been  received,  not  as  a  law  of  the  United  States,  prevailing  with  authority  through  all, 
equally  and  alike,  but  as  the  law  of  some  particular  state,  by  which  the  particular 
case  was  governed.  The  court  does  not  adopt  it  as  the  common  law  of  England,  or 
of  the  United  States,  but  as  the  law  of  the  state  which  has  adopted  it  and  made  it 
tis  own. 

The  question,  however,  discussed  by  Judge  Chase  is  much  broader  than  that  we 
have  to  entertain.  It  has  not  been  contended,  it  could  not  be,  that  the  whole  common 
law  of  England,  as  it  exists  there,  has  ever  been  received  in  the  United  States,  or  in 
any  one  of  them.  Parts  of  it  only  have  been  adopted,  and  the  evidence  of  such  adop- 
tion is  to  be  sought  in  **  legislative  acts,  in  judicial  decisions  or  constant  usage. '* 
Has  any  such  evidence — has  any  evidence  of  any  description,  been  produced,  to  show 
that  what  is  a.ssertcd  to  be  the  common-law  copyright  in  England,  has  ever  been 
adopted  by  any  one  of  the  United  States  ?  Was  it  brought  hither  by  our  ancestors  ? 
W^os  it  applicable  to  their  local  situation  and  change  of  circumstances?  Or  has  it  ever 
been  so  considered  ?  A  question  meets  us  here  at  once — was  it,  at  the  ])eriod  of  the 
migration  of  our  ancestors,  a  known,  recognised  and  settled  right,  even  in  England  ^ 
What  is  its  history — its  judicial  history?  It  is  wrapt  in  obscurity  and  uncertainty. 
The  general  question  was  first  discussed  in  1760,  long  after  the  settlement  of  these 
colonies,  in  the  case  of  Tonson  v.  Collins,  and  no  decision  was  given.  In  17C0,  the 
celebrated  case  of  Millar  v.  Taylor  was  argued,  in  which  the  subject  was  examined  at 
great  length.  The  great  question  was,  whether  the  right  of  an  author  in  his  works, 
after  publication,  was  a  common-law  right  which  always  existed,  and  did  still  exist, 
independent  of,  and  not  taken  away  by  the  statute  of  Anne  ?  Three  of  the  judges 
were  in  favor  of  the  plaintififs  copyright;  but  their  judgment  was  shaken  violently,  if 
not  to  the  loundation,  by  the  opposing  argument  *of  Judge  Yates.  Some  r,^^^^ 
years  after  this  decision,  that  is,  in  1774,  the  question  came  before  the  house  ol  ^ 
lords,  in  the  case  of  Donaldson  v,  Beckett.  Of  eleven  judges,  eight  to  three  wore  in 
favor  of  the  common-law  right  Seven  to  four  held,  that  printing  and  publishing  did 
not  deprive  the  author  of  the  right.  Five  thought  that  the  action  at  common-law 
was  not  taken  away  by  the  statute,  and  six  were  of  an  opposite  opinion.  Judge  Kent, 
Bpeaking  of  the  judgment  in  Millar  v.  Taylor,  says,  **the  court  was  not  unanimous; 
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and  the  subsequent  decision  of  the  house  of  lords  in  Donaldson  v,  Beckett,  in  Febniarj 
1774,  settled  this  litigated  question  against  the  opinion  of  the  king^s  bench,  by  estab- 
lishing that  the  common-law  right  of  action  (if  any  existed)  could  not  be  exercised 
beyond  the  time  limited  by  the  statute.  " 

Can  wc  believe,  that  this  common-law  copyright  was  a  known,  understood  and 
settled  thing,  in  these  colonies,  brought  here  by  our  ancestors  as  their  birthright,  when 
down  at  least  to  1774,  the  greatest  lawyers  in  England  where  disputing  about  its 
existence  there ;  and  when  even  those  who  held  that  it  did  exist,  could  not  agree  as 
to  what  it  was,  nor  how  far  it  was,  or  was  not,  modified  by  the  statutory  proYiKions? 
Did  our  forefathers  ascertain,  adopt  and  regulate  a  right,  which  Mansfield,  Yates  and 
Camden  could  not  agree  about,  or  understand  alike  ?  Judge  Kent  adds  his  doubt  on 
the  question,  when  he  says,  *Mf  any  existed."  As  to  its  reception  and  adoption  as 
part  of  the  law  of  the  United  States,  we  cannot  but  observe,  that  this  learned  and 
searching  jurist,  although  treating  very  fully  on  the  subject  of  copyright,  gives  no 
suggestion  of  the  existence  of  a  comnion-law  right  in  the  United  States,  or  in  any  of 
them,  nor  of  any  other  right  than  that  which  is  granted  by  the  acts  of  congress,  to  be 
enjoyed  on  complying  with  the  terms  prescribed  by  them.  ITe  particularly  notices  the 
agitation  of  the  question  in  England,  and,  as  we  have  seen,  does  not  seem  to  consider 
it  certainly  settled  there.  Here,  he  was  directly  upon  the  subject;  and  although  he 
thinks  the  laws  of  congress  afford  an  inadequate  protection,  he  does  not  intimate  that 
an  author  has  any  beyond  them. 

The  efforts  of  those  judges  in  England  who  have  labored  to  preserve  to  an  author 
the  common-law  right,  together  with  that  given  to  him  by  the  statute,  seem  to  me  not 
to  have  sufficiently  considered  the  uncertainty  and  inconvenience  which  would  grow 
out  of  such  a  system.  If  these  two  rights  are  co-existent,  the  question  occurs,  who 
would  take  for  a  limited  period,  under  the  statute,  what  he  may  enjoy  in  perpetuity, 
by  the  common  law  ?  or  what  is  there  to  prevent  an  author  from  using  the  privileges 
and  remedies  of  the  statute  for  the  term  prescribed,  and  then  going  back  to  his  com- 
mon-law right?  The  injustice  and  incongruity  of  such  a  proceeding  was  admitted; 
and  how  is  it  avoided  ?  These  judges  have  said,  and  such  was  the  final  disposition  of 
the  question,  if  it  be  finally  determined,  that  they  would  confine  this  common-law 
within  the  limits  of  time  prescribed  by  the  statute.  And  where  do  they  find  their 
authority  for  this  arrangement?  The  statute  gives  no  warrant  for  it;  the  common  law 
gives  none.  The  limits  im]K)sed  b}*  the  statute  have  relation  expressly  and  only  to  the 
rights  derived  from  it,  and  not  to  any  ♦right  which  was  vested  in  an  author, 
^  independent  of  the  statute.  If  they  may  fetter  the  common-law  right  with 
this  enactment,  why  did  they  not  impose  u])on  it  all  the  other  conditions  of  the  law; 
and,  in  short,  bring  the  whole  right  under  and  within  the  statutory  provisions,  and 
take  the  statute  as  a  modification  or  substitute  of  any  pre-existent  rights;  as  a  legis- 
lative declaration  of  what  should  be  the  whole  law  on  the  subject  for  the  future  ?  The 
judges  themselves  made  themselves  legislators,  when  they  thus  regulateil  the  enjoy- 
ment of  a  right  by  their  own  authority.  We  shall  keep  ourselves  free  from  such 
embarrassments,  and  from  the  necessity  of  resorting  to  such  expedients  to  escape  from 
them,  by  resting  the  protection  of  authors  upon  the  statutes  expressly  enacted  for  that 
purpose,  and  in  believing  that  our  legislature  has  done  that  which  is  just  to  them, 
and  without  inconvenience  and  danger  to  the  public.  This  is  the  only  right,  the  only 
protection  that  I  can  recognise,  and  I  do  not  find  that  any  other  has  ever  been  recog- 
nised here.  No  judicial  decision  or  dietvm  of  any  court  of  the  United  States,  or  of 
any  court  of  a  state,  before  or  since  the  adoption  of  our  present  constitution,  before 
or  since  the  revolution,  has  been  produced  on  this  argument,  which  recognises  the 
common-law  right  now  claimed ;  on  the  contrary,  before  the  whole  power  of  legis- 
lating on  this  subject  was  surrendered  to  the  federal  government,  many  of  the  states 
did  pass  laws  for  the  protection  of  authors;  and  if,  as  is  unquestionable,  the  acts  of 
congress  have  superseded  all  the  state  statutes  on  the  subject,  why  have  they  not  also 
superseded  the  state  common  law,  if  it  ever  existed  ?  It  certainly  never  had  a  more 
sacred  and  intangible  character  than  the  statute  law ;  and  the  same  policy  which 
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abrogated  the  latter  and  transferred  the  whole  subject  to  federal  legislation,  has 
swept  away  every  other  law  inconsistent  with  that  policy  and  legislation.     It  was 
intended  to  put  the  whole  subject  under  the  regulation  of  congress,  and  of  congress 
only.     But  I  have  found,  the  counsel  have  found,  no  common  law,  such  as  is  now  set 
up,  in  the  colonies,  in  the  states,  or  in  the  United  States,  and  if  I  am  now  to  recognise 
it,  I  must  first  make  it.     As  I  have  mentioned  the  state  statutes  on  this  subject, 
I  should  notice  an  argument  much  pressed  from  the  use  in  them  of  the  word  securing 
and  not  vettting  the  right    This  is  too  slender  a  foundation  to  raise  an  acknowledged, 
pre-existing  right  upon.     The  same  term  is  used  in  the  act  of  congress  1790,  but  was 
it  an  acknowledgment  by  congress  that  the  United  States,  as  such,  had  a  common 
law  which  vested  the  right,  and  that  they  passed  their  law  only  to  secure  it  ?  Holding 
the  opinion  that  the  complainants  have  not  entitled  themselves  to  the  aid  and  benefit 
of  the  statutes  of  the  United  States,  for  the  protection  of  authors,  and  that  they  have 
no  right  at  common  law,  which  this  court  can  recognise  and  protect,  it  is  not  neces- 
sary for  me  to  give  any  opinion  on  the  remaining  question  argued  at  the  bar,  whether 
the  reports  in  question  may  or  may  not  be  the  subject  of  literary  property.     Let  the 
complainants  go  to  the  law  side  of  the  court,  and  if  they  shall  establish  their  right 
there,  they  may  return  and  claim  the  aid  of  this  court  to  protect  that  right     As  it 
now  stands,  or  were  it  even  more  doubtful,  equity  cannot  interpose  her  extraordinary 
powers  between  the  parties. 

*I  am  conscious  of  the  importance  of  the  questions  which  have  been  discus-  r^^^^.a 
Bed  in  this  cause,  to  the  parties  and  to  the  public ;  and  it  is  a  real  satisfaction  ^^^^ 
to  me  to  know  that  my  opinion  may  be,  and  I  presume  will  be,  reviewed  by  another 
tribunal.    Injunction  dissolved^  and  the  bill  dismissed. 
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ADMIRALTT  AND  ADMIRALTT 
PRACTICE. 

1.  A  libel  was  filed  in  the  distrct  court  of  Mary- 
land, for  a  salvage  service  performed  by  the 
libellant,  the  master  and  owner  of  the  sloop 
Liberty,  and  by  his  crew,  in  saving  certain 
goods  and  merchandise  on  board  of  the  brig 
Spark,  while  aground  on  the  bar  at  Thoroas*s 
Point,  in  the  Chesapeake  Bay.  The  goods 
were  owned  by  a  number  of  persons,  in  several 
and  distinct  rights  ;  and  a  general  claim  and 
answer  were  interposed  in  behalf  of  all  of 
them,  by  Jarvis  &  Brown  (the  owners  of  a 
part  of  them),  without  naming  who,  in  par- 
ticular, the  owners  were,  or  distinguishing 
their  separate  proprietary  interests.  This 
proceeding  was  doubtless  irregular  in  both 
respects ;  Jarvis  k  Brown  had  no  authority, 
merely  as  co-shippers,  to  interpose  any  claim 
for  other  shippers  with  whom  they  bad  no 
privity  of  interest  or  consignment ;  several 
claims  should  have  been  interposed  by  the 
several  owners,  or  by  other  persons  author- 
ized to  act  for  them  in  the  premises  ;  each 
intervening  in  his  own  name  for  his  pro- 
prietary interest,  and  specifying  it  If  any 
owner  should  not  appear  to  claim  any  parti- 
cular parcel  of  the  property,  the  habit  of 
conrts  of  admiralty  is,  to  retain  such  prop- 
erty, or  its  proceeds,  after  deducting  the  sal- 
vage, until  a  claim  is  made,  or  a  year  and  a 
day  have  elapsed  from  the  time  of  the  insti- 
tution of  the  proceedings.  And  when  separ- 
ate claims  are  interposed,  although  the  libel 
is  joined  against  the  whole  property,  each 
daim  is  treated  as  a  distinct  and  independ- 


ent proceeding,  in  the  nature  of  a  several  suit, 
upon  which  there  may  be  a  several  independ- 
ent hearing,  decree  and  appeal.  This  is  very 
familiar  in  practice  in  prize  causes  and 
seizures  in  rem  for  forfeitures ;  and  is  equally 
applicable  to  all  other  proceedings  in  rem^ 
whenever  there  are  distinct  and  independent 
claimantii.  Stratum  v.  Jarvis *4 

2.  The  district  court  decreed  a  salvage  of  one- 
fifth  of  the  gross  proceeds  of  the  sales  of  tlie 
goods  and  merchandises,  and  directed  the 
same  to  be  sold  accordingly  ;  the  salvage  thus 
decreed  was  afterwards  ascertained,  upon  the 
sales,  to  be,  in  the  aggregate,  $2728.88  ;  but 
no  formal  apportionment  thereof  was  made. 
From  this  decree,  an  appeal  was  interposed 
in  behalf  of  all  the  owners  of  the  goods  and 
merchandise  to  the  cir(;uit  court;  but  no 
appeal  was  interposed  by  the  libellant ;  the 
consequence  is,  that  the  decree  of  the  district 
court  is  conclusive  upon  him  as  to  the  amount 
of  salvage  in  his  favor;  he  cannot  in  the 
appellate  court,  claim  anjrthing  beyond  that 
amount ;  since  he  has  not,  by  any  appeal  on 
his  part,  controverted  in  su6Sciency Id. 

8.  Although  no  apportionment  of  the  salvage 
among  the  various  claimants  was  formally 
directed  to  be  made  by  any  interlocutory 
order  of  the  district  coart,  an  apportionment 
appears  to  have  been  in  fact  made,  under  its 
authority ;  a  schedule  is  found  in  the  record, 
containing  the  names  of  all  the  owners  and 
claimants,  the  gross  sales  of  their  property, 
and  the  amount  of  salvage  apportioned  upon 
each  of  them  respectively  ;  by  this  schedule, 
the  highest  salvage  chargeable  on  any  distinct 
claimant,  is  $906.17,  and  the  lowest  $47.60, 
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the  latter  sum  being  below  tne  amount  for 
which  an  appeal,  by  the  act  of  8d  of  March 
180S,  is  allowed  from  a  decree  of  the  district 
court  in  admiralty  and  maritime  causes.  ,I(L 

i.  In  the  appeal  here,  as  in  that  from  the  dis- 
trict court,  the  case  of  each  claimant  having 
a  separate  interest,  must  be  treated  as  a  sep- 
arate appeal,  pro  intereue  «tfo,  from  the  de- 
cree, so  far  as  it  regards  that  interest ;  and 
the  salvage  chargeable  on  him  constitutes  the 
whole  matter  in  dispute  between  him  and  the 
libellants ;  with  the  fate  of  the  other  claims, 
however  disposed  of,  he  has  and  can  have 
nothing  to  do.  It  is  true,  that  the  salvage 
service  was  in  one  sense  entire ;  but  it  cer- 
tainly cannot  be  deemed  entire,  for  the  pur- 
pose of  founding  a  right  against  all  the  claim- 
ants jointly,  so  as  to  make  them  all  jointly 
responsible  for  the  whole  salvage;  on  the 
contrary,  each  claimant  is  responsible  only 
for  the  salvage  properly  due  and  chargeable 
on  the  gross  proceeds  or  sales  of  his  own 
property,  pro  rata  ;  it  would  otherwise  follow, 
that  the  property  of  one  claimant  might  be 
made  chargeable  with  the  payment  of  the 
whole  salvage;  which  would  be  against 
the  clearest  principles  of  law  on  this  subject. 
The  district  and  circuit  courts  manifestly 
acted  upon  this  view  of  the  matter ;  and  their 
decrees  would  he  utterly  unintelligible  upon 
any  other ;  their  decrees,  respectively,  in  giv- 
ing a  ccilain  proportion  of«  the  gross  sales, 
must  necessarily  apportion  thatamonntj^ro 
rata  upon  the  whole  proceeds,  according  to 
the  distinct  interests  of  each  claimant.  This 
court  has  no  jurisdiction  to  entertain  the  pres- 
ent appeal  in  regard  to  any  of  the  dairoants, 
and  the  cause  must  for  this  reason  be  dis- 
missed. The  district  court,  as  a  court  of 
original  jurisdiction,  has  general  jurisdiction 
of  all  causes  of  admiralty  and  maritime  juris- 
diction, without  reference  to  the  sum  or 
value  of  the  matter  in  controversy  ;  but  the 
appellate  jurisdiction  of  this  court  and  of 
the  circuit  cour^  depends  upon  the  sum  or 
value  of  the  matter  in  dispute  between  the 
parties,  having  independent  interests. . .  ./dL 

5.  Nothing  is  better  settled,  both  in  England 
and  America,  than  the  doctrine  that  a  non- 
commissioned cruiser  may  seize  for  the  bene- 
fit of  the  government ;  and  if  his  acts  are 
adopted  by  the  government,  the  property, 
when  condemned,  becomes  a  drwt  of  the  gov- 
ernment. Carringto9i  v.  Merchants'  Insur- 
ance Company MQS 

AGREEICENT. 

1.  N.  stipnlated  in  eertain  articles  of  agreement 
to  transport  and  deliver,  by  the  steamboat 
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Paragon,  to  R.,  a  certain  quantity  of  subsis- 
tence stores,  supposed  to  amount  to  S700 
barrels,  for  the  use  of  the  United  States;  in 
consideration  whereof,  R.  agreed  to  pay  to  N., 
on  the  delivery  of  the  stores  at  St.  Louis,  at 
a  certain  rate  per  barrel,  one-half  in  specie 
funds  or  their  equivalent,  and  the  other  half 
to  be  paid  in  Cincinnati,  in  the  paper  of 
banks  current  there  at  the  period  of  the  de- 
livery of  the  stores  at  St.  Louis ;  under  the 
agreement  was  the  following  memorandum : 
'*  It  is  understood,  that  the  payment  to  be 
made  in  Cincinnati,  is  to  be  in  the  paper  of 
the  Miami  Exporting  Company  or  its  equiv- 
alent." The  court  erred  m  refusing  to  in- 
struct the  jury,  that  the  plaintiffs  could  only 
recover  the  stipulated  price  for  the  freight 
actually  transported,  and  that  they  were  en- 
titled to  no  more  than  the  specie  value  of  the 
notes  of  the  Miami  Exporting  Company  Bank, 
at  the  time  that  payment  should  have  been 
made  at  Cincinnati ;  the  speckle  value  of  the 
notes,  at  the  time  Ihey  should  have  been  paid, 
is  the  rule  by  which  such  damages  are  to  be 
estimated.  Rolnnson  v.  Noble's  Admwistra- 
iors . .  *181 

2.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled,  under  the  contract,  to  re- 
cover in  damages  more  than  the  stipulated 
price  for  the  freight  actually  transported.  If 
R.  had  bound  himself  to  deliver  a  certain 
number  of  barrels,  and  had  failed  to  do  so, 
N.  would  have  been  entitled  to  damages  for 
such  failure;  but  a  fair  construction  of  the 
contract  imposed  no  such  obligation  on  U.  Id, 

3.  There  is  no  pretence,  that  R.  did  not  deliver 
the  whole  amount  of  freight  in  his  possession, 
at  the  places  designated  in  the  contract ;  in 
this  resftect,  as  well  as  in  every  other,  in  re- 
gard to  the  contract,  he  seems  to  have  acted  in 
good  faith  ;  and  he  was  unable  to  deliver  the 
number  of  barrels  supposed,  either  through 
the  loss  stated,  or  an  erroneous  estimate  of 
the  quantity.  But  to  exonerate  R.  from 
damages  on  this  ground,  it  is  enough  to 
know,  that  he  did  not  bind  himself  to  deliver 
any  specific  amount  of  freight ;  the  probable 
amount  is  stated  or  supposed,  in  the  agree- 
ment, but  there  is  no  undertaking  as  to  the 
quantity Id. 

APPEAL. 

1.  A  party  may,  after  an  appeal  has  been  dis- 
missed for  informality,  if  within  five  years, 
bring  up  the  case  again.  Yeaton  v.  Lenox  *  1 28 

2.  In  the  circuit  oourt  of  Alexandria,  in  1817, 
several  suits  were  brought  against  sundry  in- 
dividuals, who  had  associated  to  form  a  bank, 
called  the  Merchants'  Bank  of  Alexandria ; 
the  proceedings  were  regularly  carried  on,  In 
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one  of  them,  brought  bj  Romulus  Riggs; 
and  a  decree  was  pronounced  by  the  court, 
from  which  the  defendants  appealed ;  on  a 
hearing,  the  decree  was  reversed  and  the 
cause  remanded  for  further  proceedings,  in 
conformity  with  certain  principles  prescribed 
in  the  decree  of  reversal.  It  appears,  that 
decrees  were  pronounced  in  all  the  causes, 
though  regular  proceedings  were  had  only  in 
the  case  of  Romulus  Riggs;  appeals  were 
entered  in  these  cases  from  the  decrees  of 
the  court;  under  such  circumstances,  the 
court  can  only  reverse  the  decree  in  each  case 
for  want  of  a  bill.  Mattdeville  v.  Biirt  *250 
8.  The  whole  business  appearing  to  have  been 
conducted,  in  the  confidence  that  the  plead- 
ings in  the  case  of  Romulus  Riggs  could  be 
introduced  into  the  other  causes,  the  cases 
were  remanded  to  the  circuit  court,  with 
directions  to  allow  bills  to  be  filed,  and  to 
proceed  thereon  according  to  law Id. 

See  Adxiralty  and  Adviraltt  Practice. 

ARBITRAMENT  AND  AWARD. 

1.  In  the  circuit  court  of  the  county  of  Wash- 
ington, Linthicum  instituted  an  action  of  cov- 
enant, on  articles  of  agreement,  by  which 
Lutz  covenanted  that  Linthicum  should  have 
peaceable  possession  of  a  certain  house  in 
Georgetown,  and  retain  and  keep  the  same 
for  five  years ;  Linthicum  was  evicted  by 
Lutz,  before  the  time  expired.    The  articles 
were  spread  upon  the  record,  by  which  it 
appeared,  that  they  were  made  **  by  and  be- 
tween John  Lutz,  agent  of,  &c.,  and  agent 
for  John  HcPherson,  of  Fredcricktown,  in 
the  state  of  Maryland,  on  the  one  part,  and 
Otho  M.  Linthicum,  of  Georgetown,  &c.,  of 
the  other  part ;"  and  it  was  witnesse<l,  "that 
the  said  John   Lutz,  agent  as  aforesaid,  has 
rented  and    leased,"  Ac,  the  premises  to 
Linthicum ;  and  on  the  other  hand,  Linthi- 
cum covenanted  to  pay  the  rent,  &c.,  as  stated 
in  the  declaration ;  there  was  no  covenant  in 
the  lease,  by  Lutz,  for  quiet  enjoyment,  as 
stated  in  the  declaration ;  but  the  latter  was 
founded  upon  the  covenant  implied  by  law 
in  cases  of  demise ;  "  the  articles  concluded 
with  these  words,  "  In  witness  whereof,  we, 
the  said  John  Lutz  and  0.  M.  Linthicum, 
have  hereunto  interchangeably  set  our  hands 
and  seals,  day  and  date  above."  The  defend- 
ant Lutz  pleaded  performance,  without  pray- 
ing oyeTy  and  issue  was  joined ;  afterwards, 
the  parties,  by  consent,  agreed  to  refer  the 
cause ;  and  accordingly,  by  a  rule  of  court,  it 
was  ordered,   "that   Wm.   S.   Nichols   and 
SVancis  Dodge,  be  appointed  referees  between 
the  parties  aforesaid,  with  liberty  to  choose  a 
third  person ;  and  that  they,  or  any  two  of 


them,  when  the  whole  matter  concerning  the 
premises,  between  the  parties  aforesaid  in 
variance,  being  fairly  adjusted,  have  their 
award   in  writing  under  their    hands,  and 
return  the  same  to  the  court  here ;  and  judg- 
ment of  the  court  to  be  rendered  according 
to  such  award,  and  to  be  final  between  the 
said  parties."    The  referees  so  named,  on 
the  28th  of  January  1838,  chose  John  Kurtz 
the  third  referee;   and  afterwards,  on  the 
same  day,  made  their  award  in  the  following 
words,  "  We,  the  subscribers,  appointed  arbi- 
trators to  settle  a  dispute  between  Otho  M.. 
Linthicum  and  John  Lutz,  in  which  the  ex- 
ecutors of  the  late  John  McPherson,  of  Fre<l«' 
rick,  are  interested,  do  award  the  sum    of 
$1129.93,  to  be  paid  to  the  said  LinthieiaasQ, 
in  full  for  all  expenses  and  damages  susta.i  ^. 
ed  by  him,  in  consequence  of  not  leaving  t^im 
in  quiet  possession  of  the  house,  at  the  corner 
of  Bridge  and  High  streets,  in  Georgeto^vn 
(the  demised  premises),  for  the  full  term  of 
the  lease  for  five  years.     Any  arrear  of  rent 
due  from  Linthicum,  to  be  paid  by  him.** 
Judgment  was  given  by  the  circuit  court  for 
the  full  amount  of  the  award  so  made  and 
costs.     LuU  V.  Linthicum *165 

2.  The  articles  purport  to  be  made  by  Lutz, 
and  to  be  sealed  by  him ;  and  not  to  be  made 
and  sealed  by  his  principal.  The  description 
of  himself,  as  agent,  does  not,  under  such 
circumstances,  exclude  his  personal  responsi- 
bility ;  but  this  very  liability  was  nect^sarily 
submitted  to  the  leferees,  and  came  within 
the  scope  of  their  award Id. 

3.  It  was  objected  to  the  award,  that  it  was  un- 
certain, not  mutual  and  final :  that  it  did  not 
state  whether  the  money  was  to  be  paid  by 
Lutz,  or  the  executors  of  McPherson ;  that 
it  did  not  find  the  arrears  of  rent  due,  and 
to  whom  due ;  that  it  did  not  appear  to  be 
an  award  in  the  cause ;  that  the  award  and 
the  proceedings  thereon  were  not  according 
to  the  laws  of  Maryland ;  that  the  appoint- 
ment of  the  third  referee  ought  not  to  have 
been  made,  until  after  the  other  two  referees 
had  met  and  heard  the  cause,  and  disagreed 
thereon.  The  court  held  all  these  objections 
invalid Id. 

4.  Without  question,  due  notice  should  be  given 
to  the  parties,  of  the  time  and  place  for 
hearing  the  cause  by  the  referees ;  and  if  the 
award  was  made  without  such  notice,  it  ought, 
upon  the  plainest  principles  of  justice,  to  be 
set  aside  ;  but  it  is  by  no  means  necessary 
that  it  should  appear  upon  the  face  of  the 
award,  that  such  notice  was  given ;  there  is 
no  statute  of  Maryland,  whose  laws  govern 
in  this  part  of  the  district,  which  requires 
such  facts  to  be  set  forth  in  the  award.  If 
no  notice  is,  in  foct,  given,  and  no  doe  hear- 
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log  had,  the  proper  mode  is  to  bring  such 
facts,  not  appearing  on  the  face  of  the  award, 
before  the  coart,  upon  affidavit,  and  motion 
to  set  aside  the  award ;  but  primd  facie,  the 
award  is  to  be  taken  to  have  been  regularly 
made,  where  there  is  nothing  on  its  face  to 

impeach  it Id, 

5.  The  statute  of  Maryland  requires  that  notice 
of  an  award  shall  be  given  to  the  party  against 
whom  it  is  made,  by  service  of  a  copy,  three 
days  before  judgment  i«  moved ;  and  judg- 
ment is  not  to  be  entered  but  on  motion  and 
direction  of  the  court ;  it  was  alleged,  that  a 
copy  of  the  award  was  not  delivered.  How 
that  may  have  been,  we  have  no  means  of 
knowing,  for  nothing  appears  upon  the  re- 
cord respecting  it,  and  there  is  no  ground  to 
say,  that  it  ought  to  constitute  any  part  of 
the  record,  or  that  it  is  properly  assignable 
as  error ;  it  is  matter  purely  collateral,  and 
in  pais  ;  if  no  such  copy  had  been  delivered, 
the  proper  remedy  would  have  been  to  take 
the  objection  in  the  court  below,  upon  the 
motion  for  judgment,  or  to  set  aside  the 
judgment  for  irregularity,  if  there  had  been 
no  waiver,  or  no  opportunity  to  make  the 
objections  before  judgment.  But  in  the 
present  case,  sufficient  does  appear  upon  the 
record,  to  show  that  the  party  had  full  oppor- 
tunity to  avail  himself  of  all  his  legal  rights 
in  the  court  below ;  the  cause  was  referred 
at  November  term  1832  ;  pending  the  term, 
to  wit,  on  the  18th  of  January  1833,  the 
award  was  filed  in  court ;  the  cause  was  then 
continued  until  the  next  term,  viz.,  the  fourth 
Monday  in  March  1833 ;  at  which  time,  the 
parties  appeared  by  their  attorneys,  and 
upon  motion,  and  after  argument  of  counsel» 
judgment  was  entered.  We  are  bound  to 
presume,  in  the  absence  of  all  evidence  to  the 
contrary,  that  all  things  were  rightfully  and 
regularly  done  by  the  court,  and  that  the 
parties  were  fully  heard  upon  all  the  matters 
properly  in  judgment Id. 

ATTORNEY  AT  LAW. 

1.  An  attorney  at  law,  in  virtue  of  his  general 
authority  as  such,  is  entitled  to  take  out  exe- 
cution upon  a  judgment  recovered  by  him  for 
his  client,  and  to  procure  a  satisf action  there- 
of, by  a  levy  on  lauds  or  otherwise,  and  to 
receive  the  money  due  on  the  execution,  and 
thus  to  discharge  the  execution;  and  if  the 
judgment-debtor  has  a  right  to  redeem  the 
property  sold  under  the  execution,  within  a 
particular  period  of  time,  by  payment  of  the 
amount  to  the  judgment-creditor,  who  has 
become  the  purchaser  of  the  property,  there 
is  certainly  strong  reason  to  contend,  that  the 
Attorney  is  impliedly  authorized  to  receive 
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the  amount,  and  thus  indirectly  to  discharge 
the  Hen  on  the  land.  At  least,  if  (as  is  as- 
serted at  the  bar)  this  be  the  common  course 
of  practice  in  the  state  of  Tennessee,  it  will 
furnish  an  unequivocal  sanction  for  such  an 
act.  Erwiny.  Blake *18 

BILLS  OF  EXCEPTION. 

1.  This  court  have  frequently  remonstrated 
against  the  practice  of  spreading  the  charge 
of  the  judge  at  length  upon  the  record, 
instead  of  the  points  excepted  to,  as  produc- 
tive of  no  good,  but  much  inconvenience. 
Chregg  v  8ai/r^ *244 

BILLS  OF  EXCHANGE  AND  PROMIS- 
SORY NOTES. 

1.  In  the  case  of  the  Bank  of  the  United  States 
V.  Dunn,  6  Pet.  61,  this  court  decided,  that  a 
subsequent  indorscr  was  competent  to  prove 
facts  which  would  tend  to  discharge  the  prior 
indorser  from  the  responsibility  of  his  in- 
dorsement ;  by  the  same  rule,  the  maker  of 
the  note  is  equally  incompetent  to  prove 
facts  which  tend  to  discharge  the  indorser. 
Bank  of  the  MetropolU  v.  Jonee *12 

2.  The  officers  of  the  bank  have  no  authority, 
as  agents  of  the  bank,  to  bind  it,  by  assur- 
ances which  would  release  the  parties  to  a 
note  from  their  obligations Id. 

BILLS  OF  REVIEW. 

1.  The  Bank  of  the  United  States  and  others, 
under  the  anthority  of  the  act  of  the  legislsr 
ture  of  Maryland,  passed  in  the  year  1785, 
entitled  an  act  for  enlarging  the  powers  of 
the  "  high  court  of  chancery  "  under  which 
the  real  estates  of  persons  descending  to 
minors,  and  persons  non  compos  mentis^  were 
authorized  to  be  sold  for  the  debts  of  the 
ancestor,  proceeded  against  the  real  estate  of 
A.  R.,  for  debts  due  by  him;  and  in  1826, 
the  estate  was  sold  by  a  decree  of  the  circuit 
court  of  the  district  of  Columbia,  exercising 
chancery  jurisdiction ;  afterwards,  in  1828, 
some  of  the  infant  heirs  of  A.  R.,  by  their 
next  friend,  filed  a  bill  of  review  against  the 
administrator  of  A.  R.,  the  purchaser  of  his 
real  estate,  and  others,  stating  various  orrors 
m  the  original  suit  and  in  the  decree  of  tliO 
court,  and  prayed  that  the  same  should  be 
reversed :  Held^  that  a  bill  of  review  could  be 
sustained  in  the  case.  Bank  of  United 
Statfs  V.  BUcfiie *128 

2.  From  the  language  of  the  fifth  section  of  the 
act,  some  doubt  was  entertained,  whether 
the  act  conferred  a  personal  power  on  the 
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ofaanoellor,  or  was  to  be  construed  as  an  ex- 
tension of  the  jurisdiction  of  the  court;  if 
the  former,  it  was  supposed,  that  a  bill  of 
review  would  not  lie  to  a  dec^rce  made  in  exe- 
cution of  the  power.  On  inquiry,  however, 
the  court  are  satisfied,  that  in  Maryland,  the 
act  has  been  construed  as  an  enlargement  of 
jurisdiction,  and  that  dec*rees  for  selling  the 
lands  of  minors  and  lunatics,  in  the  casc^ 
prescribed  by  it,  have  been  treated,  by  the 
court  of  appeals  of  that  state,  as  the  exer- 
cise of  olher  equity  powers Id. 

B.  The  principle  is  unquestionable,  that  all  the 
parties  to  the  original  decree  ought  to  join 
in  the  bill  of  review.  Bank  of  United  Stolen 
V.  White •262 

BOTTOMRY. 

1.  On  an  appeal  from  the  decree  of  the  circuit 
court  of  Maryland,  on  a  libel  on  a  bottomry- 
bond,  originally  filed  in  the  district  court,  it 
appeared,  that  commissioners  appointed  by 
the  circuit  court  had  reported,  that  fv  cer- 
tain sum,  being  a  part  of  the  amount  of  the 
bond,  was  absolutely  necessary  for  the  ship, 
as  expenses  and  repairs  in  the  common 
course  of  her  employment ;  no  exception  was 
taken  to  this  report  by  either  party,  in  the 
circuit  ocort,  and  it  was  accordingly  confirm- 
ed by  that  court.  The  report  is  not  open  for 
revision  in  this  court,  there  being  nothing  on 
its  face  impeaching  its    correctness.     TJie 

Virgin *628 

2.  It  is  no  objection  to  a  bottomry- bond,  that 
it  was  taken  for  a  larger  amount  than  that 
which  could  be  properly  the  subject  of  such 
a  loan ;  for  a  bottomry-bond  may  be  good 
in  part  and  bad  in  part ;  and  it  will  be  up- 
held by  courts  of  admiralty,  as  a  lien,  to  the 
extent  to  which  it  is  Talid  ;  as  such  courts, 
in  the  exercise  of  their  jurisdiction,  are  not 
governed  by  the  strict  rules  of  the  common 
law,  but  act  upon  enlarged  principles  of 
equity Id, 

8.  It  is  notorious,  that  in  foreign  countries 
supplies  and  advances  for  repairs  and  neces- 
sary expenditures  of  the  ship,  constitute,  by 
the  general  maritime  law,  a  valid  lien  on  the 
ship ;  a  lien  which  might  be  enforced  in  rem 
in  our  courts  of  admiralty,  even  if  the  bot- 
tomry-bond, were,  as  it  certainly  is  not,  void 
in  toto Id, 

I.  An  objection  was  taken  to  the  bond,  that  the 
supplies  and  advances  might  have  been  ob- 
tained on  the  personal  credit  of  the  owners 
of  the  ship,  without  an  hypothecation  :  fields 
that  the  necessity  of  the  supplies  and  advan- 
ces being  once  made  out,  it  was  incumbent 
upon  the  owners,  who  assert,  that  they  could 
have  been  obtained  upon  their  personal  cre- 


dit, to  establish  that  fact  by  competent 
proofs ;  unless  it  was  apparent  from  the  cir- 
cumstances of  the  case Jd. 

6.  It  was  objected,  that  the  supplies  and  repairs 
were,  in  the  first  instance,  made  on  the  per- 
sonal credit  of  the  master  of  the  ship,  and 
therefore,  could  not  be  afterwards  made  a 
lien  on  the  ship  :  Held,  that  the  lender  on  the 
bottomry-bond  might  well  tnist  the  credit  of 
the  master  as  auxiliary  to  his  security ;  and 
the  fact  that  the  master  oi*dered  the  supplies 
and  repairs,  before  the  bottomry  was  given, 
could  have  no  legal  effect  to  defeat  the  secur- 
ity, if  they  were  ordered  by  the  master,  upon 
the  faith,  and  with  the  intention,  that  a  bot- 
tomry-bond should  be  ultimately  given  to 
secure  the  payment  of  them.  In  cases  of 
this  sort,  the  bottomry-bond  is,  in  practice, 
ordinarily  given  after  the  whole  supplies  and 
repairs  have  been  furnished ;  for  the  plain 
rea.^n,  that  the  advances  required  can  rarely 
be  ascertained  with  exactness,  until  that 
period Jd, 

6.  It  was  objected,  that  the  advances  were  for 
a  voyage  not  authorized  by  the  owners ;  that 
the  original  orders  were  for  the  master  to  get 
a  freight  for  Baltimore  or  New  York,  and  if 
he  could  not,  then  to  proceed  to  New  Orleans ; 
whereas,  the  master  broke  up  his  voyage, 
and  without  any  freight,  returned  to  Balti- 
more. It  may  be  admitted,  that  if  a  bottom- 
ry-lender, in  fraud  of  the  owners,  and  by 
connivance  with  the  master,  for  improper 
purposes,  advances  his  money  on  a  new 
voyage,  not  authorized  by  the  instructions  of 
the  owner,  his  bottomry-bond  may  be  set 
aside  as  invalid ;  but  there  is  no  pretence  to 
say,  that  if  the  master  does  deviate  from  his 
inptructions,  without  any  participation  or  co- 
operation or  fraudulent  intent  of  the  bottom- 
ry-lender, the  latter  is  to  lose  his  security  for 
his  advances,  bond  fide  made  for  the  relief  of 
theship's  necessities Id, 

7.  Seamen  have  a  lien,  prior  to  that  of  the  hol- 
der of  a  bottomry-bond,  for  their  wages ; 
but  the  owners  are  also  personally  liable  for 
such  wages ;  and  if  the  bottomry-holder  is 
compelled  to  discharge  that  lien,  he  has  a 
resulting  right  to  compensation  over,  against 
the  owners,  in  the  same  manner  as  he  would 
have,  if  they  had  previously  mortgaged  the 
ship Id, 

8.  Graf,  one  of  the  owners,  had  the  ship  delivered 
up  to  him,  upon  an  appraisement  at  the  value 
$1800,  and  he  gave  a  stipulation  according 
to  the  course  of  admiralty  proceedings,  to  re- 
fund that  value,  together  with  damages,  in- 
terest and  costs,  to  the  court.  He  is  not  at 
liberty  now  to  insist,  that  the  ship  is  of  less 
than  that  value  in  his  hands,  or  that  he  has 
discharged  other  liena  diminishing  the  value 
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for  which  the  owners  were  personally  liable, 
in  folidoj  in  the  first  instance Id. 

9.  To  the  extent,  then,  of  t)ie  appraised  value 
of  the  ship  delivered  upon  the  stipulation,  the 
owners  are  clearly  liable ;  for  she  was  pledg- 
ed for  the  redemption  of  the  debt,  and  they 
cannot  lake  the  fund,  except  cum  onere;  but 
beyond  this,  there  is  no  personal  obligation 
upon  the  owners Id. 

10.  In  this  case,  the  value  of  the  ship,  the  only 
fund  out  of  which  payment  can  be  made,  fell 
far  short  of  a  full  payment  of  the  amount 
due  upon  the  bottomry-bond  ;  but  this  is  the 
misfortune  of  the  lender,  and  not  the  fault 
of  the  owners ;  they  are  not  to  be  made  per- 
sonally responsible  for  the  act  of  the  mastert 
because  the  fund  has  turned  out  to  be  inade- 
quate ;  since,  by  our  law,  he  had  no  author- 
ity, by  a  bottomry-bond,  to  pledge  the  ship 
and  also  the  personal  responsibility  of  the 
owners.  The  consequence  is,  that  the  loss 
i«//ra  the  amount  of  the  fund  pledged,  roust 
be  borne  by  the  libellant Id. 
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1.  The  principles  of  the  case  of  the  Bank  of 
the  United  States  v.  Dunn,  6  Pet.  51  affirm- 
ed.    Bank  of  the  Metropolh  v.  Jonen. ...  *  1 2 

2.  The  case  of  Craig  v.  State  of  Missouri,  4  Pet. 
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sed 27th  July  1821,  entitled  an  act  for  estab- 
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nouri *40 
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Abercrombie  v.  Dupuis,  1  Cranch  843 ;  Wood 
V.  Wagnon,  2  Ibid.  9 ;  Capron  v.  Vanorden, 
Ibid.  126,  cited.     Broicn  v.  Keene *1 1 2 

6.  Opinion  of  the  circuit  court  of  the  district  of 
Columbia  in  the  case  of  Mason  t;.  Muncaster, 
as  to  poundage  fees  payable  by  the  United 
States  to  the  marshal  of  the  district  of  Co- 
lumbia, in  cases  where  the  debtor  to  the 
United  States  has  been  discharged  from 
custody  under  execution  by  the  United 
States.     UniUd  States  t.  Ringgold. *154 

CHANCERY  AND  CHANCERY  PRACTICE. 

1.  A  bill  wns  filed  in  the  circuit  court  of  the 
district  of  Columbia,  claiming  a  legacy  under  | 


an  alleged  codicil,  made  in  Ptms,  to  a  win 
made  in  the  United  States ;  the  tesLitor  was 
a  native  of  Poland;  at  the  time  of  the  mak- 
ing of  the  codicil,  he  i-esided  in  France;  and 
when  he  made  the  will,  to  which  the  instru- 
ment,  upon  which  the  legacy  was  claimed 
was  said  to  be  a  codicil,  he  was  in  the  United  ^ 
States ;  he  went  to  Europe,  soon  after  he  made 
the  will,  and  many  years  afterwards,  he  died, 
in  Switzerland.     The  bill  alleged,  that  the 
instrument  on  which  the  legacy  was  claimed 
had  been  duly  proved  in  the  orphans*  court 
of  Washington  county,  in  the  district  of  Co- 
lumbia, where  the  administrator  with  the  will 
annexed  resided ;  there   was  no  allegation, 
that  the  codicil  had  been  established  to  be 
a  valid  will  by  the  law  of  France,  the  place  of 
the  domicil  of  the  testator,  where  the  same 
was  made ;   the  administrator  submitted  to 
the  court,  whether  it  would  decree  the  pay- 
ment of  the  money  to  the  complainant,  "•  upon 
an  instrument  made  under  the  circumstances, 
and  authenticated  in  the   manner  that  the 
aforesaid  instrument  is,  and  whether  the  said 
instrument  shall  have  effect  to  revoke  or  alter 
any  part  of  said  testator^s  will,  solemnly  exe- 
cuted and  left  in  the  hands  of  his  executors 
in  this  country,''  ko.    This  is  certainly  a 
very  informal  and  loose  mode  of  putting  in 
issue  (if  upon  the  bill  such  a  question  can  be 
tried)  the  validity  of  a  will  made  in  a  foreign 
country,  whose  laws  are  not  brought  before 
the  court,  either  by  averment  or  evidence.  The 
answer  contained  an  allegation,  that  certain 
persons  residing  in  Europe  have  filed  a  bill  in 
the  circuit  court  of  the  district  of  Columbia 
against  him,  the  administrator  claiming  a 
large  portion  of  the  assets,  if  not  the  whole, 
as  creditora  or  mortgagees  of  the  testator ; 
and  certain  persons,  also  residing  in  Europe 
have  filed   another  bill  against  him  (it  was 
probably  meant  in  the  same  court),  claiming 
the  whole  assets,  as  heirs-at  law  of  the  testa- 
tor, and  therefore,  as  distributees  of  the  said 
assets ;  none  of  the  parties  to  either  of  these 
latter  bills  are  made  parties  to  the  pre^sent 
bill.     The  persons  claiming  as  heirs  of  the 
testator  should  be  made  parties,  that  they 
may   have  an    opportunity   to    contest   the 
plaintiff's  title,  as  the  real  parties  in  inteix^st, 
the  administrator  being  but  a  mere  stake- 
holder.   The  heirs  and  legal  representatives 
of  the  testator  filed  a  bill  in  the  circuit  court 
claiming  from  the  administrator  of  the  testa- 
tor with  the  will  annexed,  the  funds  which 
had  come  into  his  hands ;  which  bill  was  still 
pending ;  the  allegations  in  the  bill  went  to 
defeat  the  validity  of  the  will  made  in  the 
United  States,  and  also  asserted  other  grounds 
of  claim.     All  the  bills  ought,  if  possible,  to 
be  brought  to  a  hearing  at  the  sazne  timei  in 
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•  the  circuit  court,  in  order  that  a  final  dispo- 
sition may,  at  Ibo  same  time,  be  made  of  all 
the  questions  uri^iing  in  all  of  them.  If  tlie 
intention  is  to  put  in  issue  (as  it  seems  to  be), 
not  only  the  construction  and  operation  of 
the  testamentary  instrument  in  favor  of  the 
plaintiff,  but  its  validity  and  effect  as  a  toiil, 
it  is  material,  that  the  law  of  France,  the 
place  of  the  domicil  of  the  testator,  at  the 
time  of  its  execution,  should  be  brought  be- 
fore the  court,  and  established  as  a  matter  of 
fact;  for  the  court  cannot  judicially  take 
notice  of  foreign  laws,  but  they  must  be 
proved  by  proper  evidence.  The  present 
allegations  of  the  bill  and  answer  are  quite 
too  loose  for  this  purpose ;  and  they  should 
be  amended  and  made  more  distinct  and  di- 
rect.    AmuUrvnff  v.  Lear .*62 

2.  There  may  arise  some  nice  questions  of  inter 
national  law  in  which  the  fact  of  the  domicil 
of  the  testator,  at  the  time  of  his  birth,  at 
time  of  his  making  the  will  made  in  the 
United  States,  and  at  the  time  of  his  death, 
may  become  material ;  the  court  do  not  mean 
to  say,  what  is  the  rule  that  is  to  govern  in 
cases  of  wills  of  personalty,  whether  it  be  the 
rule  of  the  native  domicil,  or  of  the  domicil 
at  the  time  of  the  execution  of  the  will,  or  of 
the  domicil  at  the  death  of  the  party,  where 
there  have  been  changes  of  domicil ;  these 
are  points,  which  ought,  under  the  circum- 
stances of  this  case,  to  be  left  open  for  ar- 
gument. But  the  facts  on  which  the  argu- 
ment should  rest  ought  to  be  distinctly 
averred  in  the  bill,  and  met  in  the  an- 
swer  /dL 

8.  The  place  of  domicil  of  the  testator,  at  the 
time  of  his  death,  may  also  become  material, 
under  another  aspect  of  the  case,  viz.,  the 
question,  who  are  his  heirs,  entitled  to  the 
succession,  ab  iniettalo^  or  under  the  other 
will  or  wills  eiecuted  by  him,  to  which  ref- 
erence is  made  in  some  of  the  papers  in  the 
case;  the  persons  claiming  as  such  heirs, 
must  establish  their  title  under  and  accord- 
ing to  the  law  of  his  domicil,  at  the  time  of 
his  death  ;  so  that,  perhaps,  it  may  become 
material,  if  Switzerland  was  the  domicil  of 
the  testator,  at  the  time  of  his  death,  to 
bring  the  hiw  of  that  country  distinctly,  as 
matter  of  fact,  before  the  court. Id. 

4.  The  plaintiffs  united  severally  in  a  suit, 
claiming  the  return  of  money  paid  by  them 
on  distinct  promissory  notes  given  to  the 
defendants ;  these  are  several  contracts,  hav- 
ing no  connection  with  each  other;  the 
parties  cannot  join  their  claims  in  the  same 
bill.      Yeaton  v.  Lettoz •128 

ft.  Several  creditors  cannot  unite  in  a  suit  to 
attach  the  effects  of  an  absent  debtor  ;  they 
nifty  file  their  separate  claims,  and  be  allowed 


payment  out  of  the  same  fund,  but  they  can- 
not unite  in  the  same  original  bill Jd. 

6.  The  Ban^  of  the  United  States  and  others, 
under  the  authority  of  the  act  of  the  legisla- 
ture of  Maryland,  passed  in  the  year  1785, 
entitled  an  act  for  enlai*ging  the  powers  of 
the  *'  high  court  of  chancery,"  under  which 
the  real  estates  of  persons  descending   to 
minors,   and   persons    non  eompon  metUu^ 
were  authorized  to  be  sold  for  the  debts  of 
the  ancestor,   proceeded    against  the    real 
estate  of  A.  R.,  for  debts  due  by  him  ;  and 
in  1826,  the  estate  was  sold  by  a  decree  ot 
the  circuit  court  of  the  district  of  Columbia) 
exercising  chancery  jurisdiction;  afterwards, 
in  1828,  some  of  the  infant  heirs  of  A.   H., 
by  their  next  friend,  filed  a  bill  of  rev^i^w 
against  the  administrator  of  A.  K.,  the  l^up. 
chaser  of  his  real  estate,  and  others,  statiini* 
various  errors  in  the  original  suit,  and  in    the 
dt'cree  of  the  court,  and   prayed   that     the 
same  should  be  reversed :  Hcld^  that  a  bill  of 
review  could  be  sustained  in  the  case.    Bank 
of  United  States  v.  RUchie *128 

7.  From  the  language  of  the  fifth  section  of 
the  act,  some  doubt  was  entertained,  whether 
the  act  conferred   a  personal  power  on  the 
chancellor,  or  was  to  be  construed   as  an 
extension  of  the  jurisdiction  of  the  court ; 
if  the  former,  it  was  supposed,  that  a  bill  of 
review  would  not  lie  to  a  decree  made  in 
execution  of  the  power.     On  inquiry,  how- 
ever, the  court  are  satisfied,  that  in  Maryland 
the  act  has  been  construed  as  an  enlarge 
ment  of  jurisdiction,  and  that  decrees  foi 
selling  the  lauds  Jot  minors  and  lunatics,  in 
the  cases  prescribed  by  it,  have  been  treated, 
by  the  court  of  appeals  of  that  state,  as  the 
exercise  of  other  equity  powers Id. 

8.  In  all  suits  brought  against  infants,  whom 
the  law  supposes  to  be  incapable  of  under, 
standing  and  managing  their  own  affairs, 
the  duty  of  watching  over  their  intere-ts 
devolves,  in  a  considerable  degree,  upon  the 
court ;  they  defend  by  guardian,  to  be  ap- 
pointed by  the  court,  who  is  usually  the 
nearest  relation,  not  coucerned,  in  point  of 
intei^eet,  in  the  matter  in  question.  It  is  not 
error,  but  it  is  calculated  to  awaken  atten- 
tion, that,  in  this  case,  though  the  infants, 
as  the  record  shows,  had  parents  living,  a 
person,  not  appearing,  from  his  name,  or 
shown  on  the  record,  to  be  connected  with 
them  was  appointed  their  guardian  ad 
litem, Id, 

9.  The  answer  ot  the  infant  defendants,  in  the 
original  proceedinga,  was  signed  by  their 
guardian,  but  not  sworn  to ;  it  consented  to 
the  decree  for  which  the  bill  pniyed ;  and, 
without  any  other  evidence,  the  court  pro- 
ceeded to  decree  a  sale  of  their  lands.    This 
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is  eniirelj  erroneous;  the  statute  undei 
which  the  court  acted,  authorizes  a  sale  of 
the  real  estate,  )nly  where  the  personal 
estate  shall  be  ir  sufficient  for  the  payment 
of  debts,  when  th3  justice  of  the  claims  shall 
be  fully  established,  and  when,  upon  consid- 
eration of  all  circumstances,  it  shall  appear 
to  the  chancellor  to  be  just  and  proper,  that 
such  debts  should  be  paid  by  a  sale  of  the 
real  estate;  independent  of  these  siiecial 
requisitions  of  the  act,  it  would  be  obviously 
the  duty  of  the  court,  particularly  in  the 
case  of  infants,  to  be  satisfied  on  these 
points Id, 

10.  The  insufficiency  of  the  personal  estate  of 
A.  R.  to  pay  his  debts,  was  stated  in  the 
answer  of  his  administrator,  but  was  not 
proved ;  and  was  admitted  in  that  of  the 
guardian  of  the  infants,  but  his  answer  was 
not  on  oath ;  and  it  were,  the  court  ought 
to  have  been  otherwise  satisfied  of  the 
fact Id, 

11.  The  justice  of  the  claims  made  by  the 
oomplainants  in  the  original  proceeding,  was 
not  established  otherwise  than  by  the  ac- 
knowledgment of  the  infant  defendants  in 
their  answer,  tha%  **  according  to  the  belief 
and  knowledge  of  their  guardian,  they  are 
as  alleged  in  said  bill,  respectively  due." 
The  court  ought  not  to  have  acted  on  this 
admission;  the  infants  were'  incapable  of 
making  it,  and  the  acknowledgment  of  the 
guardian,  not  on  oath,  was  totally  insuffi- 
cient ;  the  court  ought  to  have  required  sat- 
isfactory proof  of  the  justice  of  the  claims, 
and  to  have  established  such  as  were  just, 
before  proceeding  to  sell  the  real  estate.  .Id. 

12.  There  was  error  in  the  original  proceedings 
in  ordering  the  sale  of  the  real  estate  of  A. 
R.,  for  the  payment  of  his  debts,  before  the 
amount  of  the  debts  should  be  judically 
ascertained  by  the  report  of  an  auditor.  .Jd. 

18.  The  eighth  section  of  the  law  which  au- 
thorizes the  sale  of  real  estate  descending  to 
minors,  enacts,  "  that  all  sales  made  by  the 
authority  of  the  chancellor,  under  this  act, 
shall  be  notified  to,  and  confirmed  by,  the 
chancellor,  before  any  conveyance  of  the 
property  shall  be  made.**  This  provision 
was  totally  disregarded ;  the  sale  was  never 
confirmed  by  the  court ;  yet  the  conveyance 
was  made.  It  is  a  fatal  error  in  the  decree, 
that  \i  directs  the  conveyance  to  be  made  en 
the  payment  of  the  purchase-money,  withe  at 
directing  that  the  sale  shall  first  **  be  notified 
to,  and  approved  by,'*  the  court Jd. 

14.  The  conveyances  of  the  real  estate,  made 
under  the  original  proceeding,  were  properly 
set  aside  by  the  decree  of  the  court  below ; 
the  relief  might  be  very  imperfect,  if,  on  the 
reversal  of  a  decree,  the  party  could,  under 
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no  circumstances,  be  restored  to  the  property 
which  had  been  improperly  and  irregularly 
taken  from  him Id. 

15.  The  20t]i  of  the  niles  made  by  this  court, 
at  February  term  1822,  for  the  regulation  of 
proceedings  in  the  circuit  courts,  in  equity 
causes,  prescribes,  "if  a  plea  or  demurrer 
be  overruled,  no  other  plea  or  demurrer  shall 
be  thereafter  received ;  and  the  defendant 
shall  proceed  to  answer  the  plaintiflTs  bill ; 
and  if  he  fail  to  do  so,  within  two  calendar 
months,  the  same,  or  so  much  thereof  as  was 
covered  by  the  plea  or  demurrer,  may  be 
taken  for  confessed,  and  the  matter  thereof 
be  decreed  accordingly.**  Bank  of  United 
Stolen  V.    WhUe *262. 

16.  By  the  terms  of  this  rule,  no  service  of  any 
copy  of  the  interlocutory  decree  taking  the 
bill  pro  confetao^  is  necessary,  before  the 
final  decree ;  and  therefore,  it  cannot  be 
insisted  on,  as  a  matter  of  right,  or  furnish  a 
proper  ground  for  a  bill  of  review.  If  the 
cirenit  court  should,  as  matter  of  fnvor  and 
discretion,  enlarge  the  time  for  an  answer, 
or  require  the  service  of  a  copy,  before  the 
final  decree;  it  may  furnish  a  ground  why 
that  court  should  not  proceed  to  a  final  decree, 
until  such  order  was  complied  with ;  but  any 
omission  to  comply  with  it,  would  l>e  a  mere 
irregularity  in  its  practice ;  and  if  the  court 
should  afterwards  proceed  to  make  a  final 
decree,  without  it,  would  not  be  error  for 
which  a  bill  of  review  lies ;  but  it  would  be 
to  be  redressed,  if  at  all,  by  an  order  to  set 
aside  the  decree  for  irregularity,  while  the 
court  retained  possession  and  power  over 
the  decree  and  the  cause Id. 

17.  No  practice  of  the  cirouit  court,  inconsist- 
ent with  the  rules  of  practice  established  by 
this  court  for  the  circuit  courts,  can  be  ad- 
missible to  control  them Id. 

18.  The  principle  is  unquestionable,  that  all  the 
parties  to  the  original  decree  ought  to  join 
in  a  bill  of  review Id. 

19.  In  1799,  the  heir  of  a  vendor,  he  having 
died,  obtained  a  complete  title  to  the  land 
by  patent,  and  the  vendee  did  not  die  until 
seven  years  after ;  after  his  death,  in  1806, 
no  step  WAS  taken  by  his  heirs  or  devisees, 
for  the  purpose  of  asserting  any  claim  to  a 
performance  of  the  contract  for  the  sale  of 
the  Ian  I,  until  1819  ;  and  no  suit  was  com- 
menced, until  1828;  in  the  meantime,  the 
property  had  materially  risen  in  value,  from 
the  general  improvement  and  settlement  of 
the  country.  The  objection  from  lapse 
of  time,  is  decisive ;  courts  of  equity  are  not 
in  the  habit  of  entertaining  bills  for  a  speci 
fie  performance,  after  a  considerable  lapse 
of  time,  unless  upon  very  special  ciroum- 
stances ;  even  where  time  is  not  of  the  es- 
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senoe  of  the  contract,  thej  will  not  interfere, 
where  there  have  been  long  delay  and  laches 
on  the  part  of  the  party  seeking  a  specific 
performance;  and  especially,  will  they  not 
interfere,  where  there  has,  in  the  meantime, 
been  a  great  change  of  circumstances,  and 
new  inlerest8  have  intervened.  In  the  pres- 
ent case,  the  bill  was  brought  after  a  lapse 
of  twenty-nine  years.     Holt  w.  Rogers,.^ AW 

CHESAPEAKE  AND  OHIO    CANAL   COM- 
PANY. 

I.  A  bill  was  filed  in  the  circuit  court  of  the 
district  of  Columbia,  against  the  Chesapeake 
and  Ohio  Canal  company,  claiming,  as  ripari- 
an proprietor,  from  the  company,  a  right  to 
use,  for  manufacturing  purposes,  the  water  of 
the  Potomac,  introduced  through  the  land 
of  the  appellant,  when  the  quantity  of  water 
so  introduced  should  exceed  that  required  for 
navigation.  The  bill  charged,  that  the  land 
of  the  appellant  was  susceptible  of  being  im- 
proved, and  was  intended  so  to  be,  for  the 
purpose  of  mauufacturing,  by  employing  the 
water  of  the  Potomac,  prior  to  1784,  in  which 
year  the  Potomac  company  was  diartered ; 
all  the  chartered  ^rights  of  that  company, 
and  all  their  obligations  were,  in  1826,  trans- 
ferred to  the  Chesapeake  and  Ohio  Canal  com* 
pany.  By  the  improvements  made  by  the 
Potomac  company,  much  surplus  water  was 
introduced  and  wasted  on  the  land  of  the  ap- 
pellant; the  Chesapeake  and  Ohio  Canal  com- 
pany had  deepened  the  canal,  and  made  other 
improvements  on  the  land  of  the  appellant ; 
thus  introducing  a  large  quantity  of  water  for 
navigation  and  manufacturing.  The  appel- 
lant claimed,  that  under  the  charter  of  the 
Potomac  company,  held  by  the  Chesapeake 
and  Ohio  Canal  company,  he  was  entitled  to 
use  this  surplus  water  for  manufacturing 
pur{)OAcs;  if  the  water  was  insufficient  for 
this  purpose,  he  claimed  to  be  allowed  to 
have  the  works  enlarged,  to  obtain  a  sufficient 
supply.  The  court  held,  that  under  the  pro- 
visions of  the  charter,  the^  purposes  for 
which  lands  were  to  be  condemned  and  taken 
were  for  navigation  only ;  limiting  the  quan- 
tity taken  to  such  as  was  necessary  for  pub- 
lic purposes.  Dy  the  13th  section  of  the 
charter  of  the  Potomac  Canal  company  of 
1784,  the  company  were  authorized,  but  not 
compelled,  to  enter  into  agreements  for  the 
use  of  the  surplus  water;  the  owner  of 
the  adjacent  lands  required  no  such  special 
permission  by  law ;  this  was  a  right  incident 
to  the  ownership  of  land ;  the  authority,  on 
both  sides,  was  left  open  to  the  mutual  agree- 
ments of  the  parties ;  but  neither  could  be 
oompelled  to  enter  into  an  agreement  relative 
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to  the  surplus  water.    Binney  y.  Chesapeake 
arul  Ohio  Canal  Co *201 

2.  The  13th  section  of  the  act  of  Virginia,  of 
January  1824,  incorporating  the  Chesapeake 
and  Ohio  Canal  company,  declares,  that  upon 
such  surrender  and  acceptanc*e,  the  charter  of 
the  Potomac  company  shall  be,  and  the  same 
is  hereby  vacated  and  annulled,  and  all  the 
powers    and    rights    thereby    granted    to 
the  Potomac  company,  shall  be  vested  in  the 
company  hereby  incorporated.     By  this  pro- 
vision, the  Potomac  company  ceased  to  exist, 
and  a  scire  facias  on  a  judgment  obtained 
against  the  company,  before  it  was  so  d^ 
termined,  cannot  be  maintained.    Mwniv\.4% 
v.  Potomac  Company *28 1 

S.  There  is  no  pretence  to  say,  that  a  sciw^e 
facias  can  be  maintained,  and  a  judgmeviat 
had  thereon,  against  a  dead  corporation, 
more  than  against  a  dead  man 

4.  The  dissolution  of  the  corporation,  under  ^li^ 
acts  of  Virginia  and  Maryland  (even  suppon^ 
ing  the  act  of  confirmation  of  congress  out  of 
the  way),  cannot,  in  any  just  sense,  be  eon. 
sidered,  within  the  clause  of  the  constitution 
of  the  United  States  on  this  subject,  an  im- 
pairing of  the  obligation  of  the  contracts  of 
the  company,  by  those  states,  any  more  than 
the  death  of  a  private  person  may  be  said  to 
impair  the  obligations  of  his  contract.    The 
obligation  of  those  contracts  survives ;  and 
the  creditors  may  enforce  their  claims  against 
any  property  belonging  to  the  corporation, 
which  has  not  passed  into  the  hands  of  bond 
fide  purchasers;   but  is  still  held  in  trust 
for  the  company,  or  for  the  stockholders 
thereof,  at  the  time  of  its  dissolution,  in 
any  mode  permitted  by  the  local  laws. . .  ./dL 

COMMON  LAW. 

1.  There  can  be  no  common  law  of  the  United 
States ;  the  federal  goverment  is  composed  of 
twenty-four  sovereign  and  independent  states, 
each  of  which  may  have  its  \ocsX  usages,  eus- 
toms  and  common  law ;  there  is  no  principle 
which  pervades  the  Union,  and  has  the  au- 
thority of  law,  that  is  not  embodied  in  the 
constitution  or  laws  of  the  Union ;  the  com- 
mon law  could  only  be  made  a  part  of  our 
system,  by  legislative  adoption.  Whsaton  v. 
Peters .• •691 

2.  When  a  common-law  right  is  asserted,  we 
look  to  the  state  in  which  the  controversy 
originated. Id. 

8.  When  the  ancestors  of  the  citizens  of  the 
United  States  migrated  to  this  county,  they 
brought  with  them,  to  a  limited  extent,  the 
English  common  law,  as  part  of  their  herji. 
age ;  no  one  will  contend,  that  the  common 
law,  as  it  existed  in  England,  has  ever  bean 
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in  force,  in  all  its  provisions,  in  anj  state  in 
this  Union ;  it  was  adopted  only  so  far  as  its 
principles  were  suited  to  the  condition  of  the 
colonies ;  and  from  this  circumstance,  we  see, 
what  is  the  common  law  in  one  state,  is  not 
BO  considered  in  another.  The  judicial  de- 
cisions, the  usages  and  customs  of  the  re- 
spective states,  roust  determine  how  far  the 
common  law  has  been  introduced,  and  sanc- 
tioned in  each Id. 

CONSTITUTIONALITY  OF  STATE  LAW& 

1.  In  1786,  H.  and  wife  executed  a  deed,  con- 
veying certain  lands  of  the  wife  to  T.,  who 
immediately  reconveyed  them  to  M.;  the 
object  of  the  conveyance  was,  to  vest  the 
lands  of  the  wife  in  the  husband ;  the  deed 
of  H.  and  wife  to  T.  was  not  acknowledged, 
according  to  the  forms  established  by  the 
law  of  Pennsylvania,  of  20th  February  1770, 
to  pass  the  estates  of  femes  covert;  and 
after  the  death  of  the  wife  of  H.,  the  land 
was  recovered  in  an  ejectment,  from  the  heirs 
of  M.,  in  a  suit  instituted  against  him  by  the 
heirs  or  the  wife  of  M.  In  1826,  after 
the  recovery  in  ejectment,  the  legislature 
of  Pennsylvania  passed  an  act,  the  object  of 
which  was,  to  cure  all  defective  acknowledg. 
ments  of  this  sort,  and  to  give  them  the  same 
efficacy  as  if  they  had  been  originally  taken 
in  the  proper  form.  The  plaintiffs  in  the 
ejectment  claimed  title  to  the  premises,  under 
James  Mercer,  the  husband ;  and  the  defend- 
ants, as  heirs-at-Iaw  of  his  wife,  who  died 
without  issue ;  this  ejectment  was  brought 
after  the  passage  of  the  act  of  1826.  The 
authority  of  this  court  to  examine  the  con- 
stitutionality of  the  act  of  1826,  extends  no 
further  than  to  ascertain,  whether  it  violates 
the  constitution  of  the  United  States ;  the 
question,  whether  it  violates  the  constitution 
of  Pennsylvania,  is,  upon  the  present  writ 
of  error,  not  before  the  court.  WaUon  v. 
Mercer *88 

2.  This  court  has  no  right  to  pronounce  an  act 
of  the  state  legislature  void,  as  contrary 
to  the  constitution  of  the  United  States,  from 
the  mere  fact  that  it  divests  antecedent 
vested  rights  of  property ;  the  constitution 
of  the  United  Statco  does  not  prohibit  the 
states  from'  passing  retrospective  laws  gen- 
erally ;  but  only  ez  pott  facto  laws.  It  has 
been  solemnly  settled  by  this  court,  that  the 
phrase,  ex  post  facto  laws,  is  not  applicable 
to  civil  laws,  but  to  penal  and  criminal  laws ; 
which  punish  a  party  for  acts  antecedently 
done,  which  were  not  punishable  at  all,  or 
not  punishable  to  the  extent  or  in  the  matter 
prescribed ;  ex  pott  facto  laws  relate  to  penal 
and  criminal  proceedings  which  impose  pun- 
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ishments  or  forfeitures;    and  not  to  dvil 
proceedings    which    affect    private    rights 

retrospectively Id. 

S.  The  act  of  1826  does  not  violate  the  obliga- 
tion of  any  contract,  either  in  its  terms  or 
its  principles ;  it  docs  not  even  affect  to 
touch  and  title  acquired  by  a  patent  of  any 
other  grant;  it  supposes  the  title  of  the 
femes  covert  to  be  good,  however  acquired ; 
and  even  provides  that  deeds  of  conveyancy 
made  by  them  shall  not  be  void,  because 
there  IS  a  defective  acknowledgment  of  tlie 
deeds,  by  which  they  have  sought  to  transfer 
title.  So  far,  then,  as  it  has  any  legal  opera- 
tion, it  goes  to  confirm,  and  not  to  impair, 
the  contract  of  the/em«s  eovert ;  it  gives  the 
very  effect  to  their  acts  and  contracts  which 
they  intend  to  give ;  and  which,  from  mistake 
or  accident,  has  not  been  effected.  The 
cases  of  Calder  v.  Bull,  8  Dall.  886 ;  Fletcher 
v.  Peck,  6  Craneh  188;  Ogden  v.  Saunders,  12 
Wheat.  266;  and  Satterlee  v.  Matthewson, 
2  Pet.  880,  fully  recognise   this  doctrine. /if. 

CONSTITUTIONAL  LAW. 

1.  The  certificates  anthorixed  by  the  act  of  the 
legislature  of  Missouri, -passed  on  the  27th 
June  1821,  were  bills  of  credit,  and  the  act 
was  repugnant  to  the  constitution  of  the 
United  States.  Btprwi  v.  BUsJU  of  Mit- 
souri *40 

2.  Construction  of  the  act  of  limitations  of 
Pennsylvania.     Gregg  v.  Sayre *244 

CONSTRUCTION  OP  STATE  STATUTES. 

1.  Construction  of  the  statute  of  Maryland 
passed  in  1785,  entitled  *'  an  act  for  enlarg- 
ing the  powers  of  the  high  court  of  chan- 
cery." Bank  of  United  Staiesy.  Rilchie,*\2S 

2.  Construction  of  the  acts  of  the  legislature  of 
Tennessee,  in  relation  to  the  emancipation  of 
slaves.     McOutchen  v.   Marshall *220 

CONSULS  OF  FOREIGN  NATIONS. 
See  Davis  v.  Packard,  *812. 

CONTINUANCE. 

1.  An  appeal  was  taken  at  the  December  term 
1882,  of  the  circuit  court  for  the  district  of 
Columbia,  to  the  January  term  1833,  of  this 
court ;  the  appeal  was  not  entered  to  that 
term,  but  was  entered  to  January  term  1884. 
The  case  being  called  for  argument,  the 
defendant  asked  for  a  continuance,  which 
was  granted.     Brown  v.  Swann *4B0 

2.  Under  the  65th  section  of  the  duty  act  of 
1766,  where  a  bond  has  been  given  for  duties 
on  merchandise,  and  errors  in  the  oalcala- 
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lion  thereof  are  alleged  oa  affidayit  at  the 
first  term  on  which  the  suit  has  been  brought 
on  the  bond,  a  delay  of  one  terra  is  allowed 
for  examination  and  correction ;  where 
there  is  a  real  defence  to  the  claim  on  the 
bond,  an  opportunity  to  obtain  evidence,  by 
a  continuance  for  a  longer  period,  according 
to  the  circumstances  of  the  case,  must  be 
given.     United  States  v.  Fheip$ *700 

CONTRABAND  AND  ILLICIT  TRADE. 
See  Imsubahci. 

CONTRACT. 

1.  An  action  was  instituted  in  the  district  court 
of  the  United  States  for  the  western  district 
of  Virginia,  on  a  promissory  note  made  in 
the  state  of  Kentuclcy,  and  the  defendants 
pleaded  the  statute  of  limitations  of  Virginia ; 
the  plaintiffs  replied,  that  by  the  statute  of 
limitations  of  Kentucky,  the  defendants  were 
not  discharged:  Held^  that  the  statute  of 
limitations  of  Kentucky  was  not  available  in 
Virginia,     l/nited  Staiea  v.  DwmaUy.  ."Sei 

2.  The  general  principle  adopted  by  the  civil- 
ized nations  is,  that  the  nature,  validity  and 
interpretation  of  contracts,  are  to  be  gov- 
erned by  the  laws  of  the  country  where  the 
contracts  are  made,  or  to  be  performed ;  but 
the  remedies  are  to  be  governed  by  the  laws 
of  the  country  where  the  suit  is  brought ;  or, 
as  it  is  compendiously  expressed,  by  the  lex 
fori.  Because  an  action  of  covenant  will  lie 
in  Kentucky,  on  an  unsealed  instrument,  it 
will  not  lie,  in  another  state,  where  covenant 
can  only  be  brought  on  an  instrument  under 
seal Id, 

8.  A  contract  was  made  for  the  delivery  of 
rations  for  the  use  of  the  troops  of  the  Uni- 
ted States,  **  thirty  days*  notice  being  given 
of  the  post  or  place  where  the  rations  may 
be  wanted  '^  in  an  action  on  a  bond,  with 
sureties,  for  a  balance  claimed  to  be  due  to 
the  United  States  by  the  contractor,  the  Uni- 
ted States  introduced  the  testimony  of  one 
Abbott,  and  proved  by  him,  that  at  the  time 
when  contracts  were  made  for  the  supply  of 
the  United  States  troops,  the  contractors  (as 
he  believed)  were  then  informed  of  the  fixed 
posts,  within  the  limits  of  the  contract,  and 
the  number  of  troops  there  stationed ;  that 
rations  were  to  be  regularly  supplied  by  such 
contractor,  according  to  the  number  of 
troops  so  stationed  at  such  places ;  that  the 
contractor  was  informed  he  was  to  continue 
so  to  do,  without  any  other  notice;  that 
■peclal  requisitions  and  notices  of  thirty 
daya  would  be  made  and  given,  for  all  other 
mppUet  at  other  plaoea  or  poets,  and  for  any 


change  in  the  quantity  of  suppUes  whkk 
might  become  necessary  at  the  fixed  posts, 
from  a  change  in  the  number  of  troops  sta- 
tioned at  such  fixed  posts ;  and  that  such 
was  the  understanding  at  the  war  depart- 
ment, in  settling  the  accounts  of  contractors ; 
but  he  did  not  know  of  any  verbal  explana- 
tion between  the  secretary  of  war  and  Orr 
on  this  subject,  specifying  anything  more  or 
less  than  what  the  contract  specified ;  and 
he  did  not  know  that  there  had  been  any 
submission  or  agreement  of  contractors,  to 
such  a  construction  of  their  contracts,  bo% 
that  such  was  the  rule  adopted  by  the  account' 
ing  officers,  in  settling  the  accounts  of  oo«&  - 
tractors.  The  defendant,  amogg  other  thing^c^ 
introduced  evidence  to  show,  that  the  oo'kv 
tractor  always  insisted  on  the  necessity    ^>/ 
requisitions  and  notices,  according  to  t.1^^ 
terms  of  the  contract,  for  supplies  at   ^|| 
posts,  before  he  could  be  chaiged  witla    ^ 
failure;  and  also  to  show  the  custom    of 
making  requisitions,  and  giving  such  notioos 
for  supplies,  at  all  posts  where  provisicMis 
were  required,  and  without  regard  to  their 
being  old  established  posts,  or  new  ones  es- 
tablished   after  the  contract.       After  the 
whole  evidence  was  closed,  the  attorney  for 
the  United  States  prayed  the  court  to  instruct 
the  jury,  *■*•  that  it  was  competent  for  them 
to  infer  from  the  said  evidence,  that  the 
contractor,  in  supplying  the  fixed  posts  as  he 
had  before  done  under  his  former  contract, 
and  knowing  thereby  the  number  of  rations 
there  required,  dispensed  with  any  special 
requisition  and  notice,  in  relation  to  such 
supplies  to  said  poets ;  and  in  case  of  failure 
to  supply  such  poets,  according  to  usage  and 
knowledge,  was  liable,  under  the  bond  and 
contract  upon  which  this  action  was  founded.*' 
The  circuit  court  refused  to  give  this  instruc- 
tion, and  the  question  was,  whether  it  ought 
to  have  been  given :    Hddy  that  there  was 
no  error  in  the  refusal  of  the  circuit  court  to 
give  the  instructiona.    United  Statet  v.  Jonet* 

Administrator *899 

4.  R.  executed  a  bond  to  D.,  conditioned,  that 
he  would  make  him  a  fair  and  indisputable 
title  to  a  certain  tract  of  land,  on  or  before 
the  1st  of  January  1796;  and  if  no  convey- 
ance was  then  made,  Uiat  R  would  stand 
indebted  to  D.,  in  a  certain  sum  of  money, 
being  the  sum  acknowledged  to  be  paid  to  R, 
at  the  time  of  the  contract  No  other  just 
interpretation  can,  under  the  circumstances, 
be  put  upon  this  language,  than  the  parties 
intended,  that  R  should  perfect  his  title  to 
the  land  by  a  patent,  and  should  make  a 
conveyance  of  an  indisputable  title  to  D.,  on 
or  before  the  1st  of  January  1796 ;  and  if  not 
then  made,  the  oontnuA  of  sale  wai  to  bo 
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AMMMd  rMcinded,  and  the  forty-five  pounds 
pttrohese-inonej  was  to  be  repaid  to  D.  ffoU 
▼.  Rofftrit *420 

COPYRIGHT. 

|1.  From  the  anthoritiee  died  in  the  opinion  of 
the  court,  and  others  which  might  be  referred 
to^  the  hiw  appears  to  be  well  settled  in 
England,  that  since  the  statuto  of  8  Ann. 
the  literary  property  of  an  author  in  his 
w«>rks  can  only  be  assierU'd  under  the  statute ; 
aad  that  notwithstandiug  the  opinion  of  a 
majority  of  the  judges  in  the  great  case  of 
Miilal-  V,  Taylor  was  in  favor  of  the  common- 
law  right»  before  the  statute,  it  is  still  con- 
sidered in  England  as  a  question  by  no  means 
free  from  doubt.     Wketvhm  v.  Peters, . .  *691 

S.  That  an  author,  at  common  law,  has  a 
property  in  kin  manvseriply  and  may  obtain 
redress  against  any  one  who  deprives  him  of 
It,  Off  by  obtaining  a  copy,  endeavors  to 
ifAllse  a  profit  by  its  publication,  cannot  be 
donbled ;  but  this  is  a  very  diiferent  right 
fhMi  that  which  asserts  a  perpetual  and 
exdnsive  property  in  the  future  publication 
of  the  work,  after  the  author  shall  have 
pttblished  it  to  the  world M 

8.  The  aiiguDient,  that  a  literary  man  is  as  much 
entitled  to  the  product  of  his  labor  as  any 
other  member  of  sodety,  cannot  be  contro- 
^nMed ;  and  the  answer  is^  that  he  realizes 
his  product,  in  the  sale  of  his  works,  when 
first  published Id. 

4.  In  what  respect  does  the  right  of  an 
Mithor  diifer  from  that  of  an  individual  who 
has  invented  a  most  useful  and  valuable 
machine?  In  the  production  of  this,  his 
mind  has  been  as  intensely  engaged,  as  long, 
felid  perhaps,  as  usefully  to  the  public,  as 
•ny  distinguished  author  in  the  composition 
of  his  book  ;  the  result  of  their  labors  may 
be  equally  beneficial  to  society ;  and  in  their 
respective  spUnvs,  they  may  be  alike  dis- 
Unguished  for  mental  vigor.  Does  the  com- 
mon law  give  a  perpetual  right  to  the  author, 
and  withhold  it  from  the  inventor  ?  And  yet 
it  has  never  been  pretended,  that  the  latter 
could  hold,  by  the  common  law,  any  property 
Ift  his  invention,  after  be  sliall  have  sold  it 
publicly ;  it  wonld  seem,  therefore,  that  the 
exietenoe  of  a  prindple  which  operates  so 
unequally,  may  well  be  doubted.  This  is  not 
a  charaeteristic  of  the  common  law ;  it  is  said 
to  be  founded  on  principles  of  justice,  and 
tlhtt  all  ite  rules  must  conform  to  sound 
ration Id. 

5.  That  a  man  is  entitled  to  the  fmito  of  his 
own  labors  most  be  admitted ;  but  he  can 
fliioy  them  only,  except  by  statotory  pro- 

fkaitr  the  nriw  of  property  which 


regulate  society,  and  which  define  the  righto 
of  things  in  general Id. 

6.  It  is  clear,  there  can  be  no  common  law  of 
the  United  States ;  the  federal  goverment  is 
composed  of  twenty-four  sovereign  and  inde- 
pendent states,  each  of  which  may  have  ita 
local  usages,  customs  and  common  law ;  there 
is  no  principle  which  pervades  the  Union, 
and  has  the  authority  of  law,  that  is  not 
embodied  In  the  constitution  or  laws  of  the 
Union.  .The  common  law  could  be  made  a 
part  of  our  system  only  by  legislative  adop- 
tion  Id. 

7.  When  a  common-law  right  is  asserted,  we 
look  to  the  state  in  which  the  controversy 
originated Id. 

8.  When  the  ancestors  of  the  citizens  of  the 
United  States  migrated  to  this  country,  they 
brought  with  them,  to  a  limited  extent,  the 
English  common  law,  as  part  of  their  herit- 
age. No  one  will  contend,  that  the  common 
law,  as  it  existed  in  England,  has  ever  been 
in  force,  in  all  ite  provisions,  in  any  state  in 
this  Union ;  it  was  adopted  only  so  far  as  ite 
principles  were  suited  to  the  condition  of 
the  colonies ;  and  from  this  circumstonce,  we 
see,  what  is  the  common  law  in  one  stete,  is 
not  so  considered  in  another;  the  judicial 
decisions,  the  usages  and  customs  of  the 
respective  stetes  must  determine  how  far  tlie 
common  law  has  been  introduced,  and  sanc- 
tioned in  each Id. 

9.  If  the  common  law,  in  all  ite  provisions,  has 
not  been  introduced  into  Pennsylvania,  to 
what  extent  has  it  been  adopted  f  Must  not 
this  court  have  some  evidence  on  the  subject? 
If  no  oopj right  of  an  author  in  his  work  has 
been  heretofore  asserted  there,  no  custom  or 
usage  esteblished,  no  judicial  decisions  been 
given ;  can  the  conclusion  be  justified,  that, 
by  the  common  law  of  Pennsylvania,  an 
author  has  a  perpetual  property  in  the  copy- 
right of  his  works.  These  considerations 
might  wdl  lead  the  court  to  doubt  the  ex- 
istence of  this  law ;  but  there  are  others  of  a 
more  conclusive  character Id. 

10.  In  the  eighth  section  of  the  first  article  of 
the  constitution  of  the  United  Sutes  it  is 
declared,  that  congress  shall  have  power  "to 
promote  the  progress  of  sdence  and  the  use- 
fut  arte,  by  securing,  for  a  limited  time,  to 
authors  and  Inventors,  the  exclusive  right  to 
their  respective  writings  and  inventions." 
The  word  ^^  secure,"  as  used  in  the  constitu- 
tion, could  not  mean  the  protection  of 
acknowledged  legal  right;  it  refers  to  in- 
ventors, a.s  well  as  authors ;  and  it  has  never 
been  pretended  by  any  one,  either  in  this 
country  or  in  England,  that  an  inventor  Jias 
a  perpetual  right,  at  common  law,  to  sell  the 
thing  invented M 
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tl.  It  18  presumed,  that  the  copyright  recog- 
nised in  the  act  of  congress,  and  which  was 
intended  to  be  protected  by  its  provisions, 
was  the  property  wliich  an  author  has,  by  the 
common  law,  in  his  manwtcripfy  wliich  would 
be  protected  by  a  coun  of  chancery ;  and  this 
protection  was  given,  as  well  to  books  pub- 
lished under  the  provisions  of  the  law,  as  to 
manuscript  copies Id. 

12.  Congress,  by  the  act  of  1790,  insteid  of 
sanctioning  an  existing  perpetual  right  in 
an  author  in  his  works,  created  the  right  se- 
cured for  a  limited  time  by  the  provisions  of 
that  law Id. 

15.  The  right  of  an  author  to  a  perpetual  copy- 
right, does  not  exist  by  the  common  law  of 
Pennsylvania Id* 

14.  No  one  can  deny,  that  where  the  legislature 
are  about  to  vest  an  exclusive  right  In  an 
author,  or  in  an  inventor,  they  have  the  power 
to  provide  the  conditions  on  which  such 
right  shall  be  enjoyed ;  and  that  no  one  can 
avail  himself  of  such  right,  who  does  not 
substantially  comply  with  the  requisites  of 
the  law.  This  principle  is  familiar  as  it  re- 
gards  patent-rights ;  and  it  is  the  same  in 
relation  to  the  copyright  of  a  book ;  if  any 
difference  should  be  made,  as  respects  a 
strict  conformity  to  the  law,  it  would  seem 
to  be  more  reasonable,  to  make  the  require- 
ment of  the  author,  rather  than  of  the  in- 
ventor  Id 

10.  The  acts  required  by  the  laws  of  the  Uni- 
ted States,  to  be  done  by  an  author,  to  secure 
his  copyright,  are  in  the  order  in  which  they 
must  naturally  transpire ;  first,  the  title  of 
the  book  is  to  be  dep'>sited  with  the  clerk, 
and  the  record  he  makes  must  be  inserted  in 
the  first  or  second  page ;  then  the  public 
notice  in  the  newspapers  is  to  be  given  ;  and 
within  six  months  after  the  publication  of 
the  book,  a  copy  must  be  deposited  in  the 
department  of  state Id. 

16.  It  has  been  said,  these  are  unimportant  acts. 
If  thej  are,  indeed,  wholly  unimportant,  con- 
gress acted  unwisely  in  requiring  them  to  be 
done ;  but  whether  they  are  unimportant  or 
not,  is  not  for  the  court  to  determine,  but 
the  legislature ;  and  in  what  light  they  were 
considered  by  the  legislature,  the  court  can 
only  know  by  their  official  acts.  Judging  of 
those  acts,  by  this  rule,  the  court  are  not 
at  liberty  to  say,  they  are  unimportant,  and 
may  be  dispensed  with  ;  they  are  acts  which 
the  law  requires  to  be  done  ;  and  may  this 
court  di:?pense  with  their  performance  y.,Id. 

17.  The  security  of  a  copyright  to  an  author,  by 
the  acts  of  congress.  Is  not  a  technical  grant 
on  precedent  and  subsequent  conditioDS  ;  all 
the  conditions  are  important;  the  law 
requires  them  to  be  performed,  and  conse- 


quently, their  perfonnanee  is  essMillM  %o  % 
perfect  title.  On  the  perfonDaaoe  of  «  part 
of  them,  the  right  vests ;  and  this  was  eseeur 
tial  to  its  protection  under  the  statute  {  but 
other  acts  are  to  be  done,  unless  eoigress 
have  legislated  in  vain  to  reader  tkis  right 
perfect  The  notice  could  not  be  pobUshed, 
until  after  the  entry  with  the  rJerk ;  nor 
could  the  book  be  deposited  with  tlie  secre- 
tary of  state,  until  it  was  published ;  but 
they  are  acts  not  lees  important  than  those 
which  are  required  to  be  done  previouslj ; 
they  form  a  part  of  the  title ;  and  iwtil  they 
are  performed,  the  title  is  not  perfeot Id, 

18.  Every  requisite  under  both  the  acts  of  con- 
gress relative  to  copyrii^ts,  is  essential  to 
the  title Id. 

19.  The  acts  of  congress  authorizifig  the  ap- 
pointment of  a  reporter  of  the  decisiaw  of 
the  supreme  court  ai  the  United  Btates,  re- 
quire the  deliverj  of  eighty  copies  of  each 
volume  of  the  reports  to  Uie  depsrtment  of 
state.  The  delivery  ol  these  copies  does  not 
exonerate  the  reporter  from  the  deposit  of 
a  copy  in  the  department  of  ntate^  aatiniiied 
under  the  copyright  act  of  congress  of  1790 ; 
the  eiglity  copios  delivered  under  the  re- 
porter's act,  are  delivered  for  a  diflessni  pur- 
pose, snd  cannot  excuse  the  deposit  ef  one 
volume  as  speuiaHy  required  by  the  eopy- 
right  acts Id. 

20.  No  reporter  of  tlie  decisions  of  the  sufieeme 
court  has,  nor  can  he  have,  any  eopyright  in 
the  written  opink>na  dell  vend  by  the  omart; 
and  the  judges  of  tlie  court  cannoi  oonler  on 
any  reporter  any  such  right. Id. 

CORPORATION. 

1.  A  corporation,  by  the  very  terms  and  n^ure 
of  its  political  e.\istence,  is  subject  to  disso^ 
lution,  by  a  surrender  of  its  corporate  fran- 
chises, and  by  a  forfeiture  of  them  for  wil- 
ful misuser  and  non-user.  Every  creditor 
must  be  presumed  to  understand  the  nature 
and  incidents  of  such  a  body  politic,  and 
to  contract  with  reference  to  them ;  and  it 
would  be  a  doctrine  new  in  the  lav,  tlt^t  the 
existence  of  a  private  contract  of  the  corpor- 
ation should  force  upon  it  a  perpetuitf  of 
existence,  contrary  to  public  pqli;^,  aii4  the 
nature  and  objects  of  its  charter.  Mwnma 
V.  Poicmac  Companjf .*981 

2.  There  is  no  pretence  to  say,  that  a  feire 
facUu  to  revive  a  judgment  can  be  main- 
tained, and  a  judgment  liad  tbeceoBi  ^fftinst 
a  dead  corporation,  any  more  thnn  ||;niiist  a 
dead  man , Id, 

COSTS. 


1.  It  is  undoubtedly  n  gen'inl  nds^ 
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eovi  «•&  giTa  t>  direct  judf^ment  against  the 
United  States  for  coets,  in  a  suit  to  which 
they  are  a  party,  either  on  behalf  of  any  sai- 
tor,  or  any  officer  of  the  government ;  bat  it 
by  no  means  f <^  ws  from  this,  that  they 
are  not  liable  for  their  own  costs.  No  direct 
suit  can  be  maintained  against  the  United 
States;  but  when  an  action  is  brought  by  the 
United  States,  to  recover  money  in  the  hands 
of  a  party,  who  has  a  legal  claim  against  them 
for  costs,  it  would  be  a  very  rigid  principle, 
to  deny  to  him  the  right  of  setting  up  such 
claim  in  a  court  of  justice,  and  turn  him 
round  to  an  application  to  congress.  If  the 
right  of  the  party  is  fixed  by  the  existing 
law,  there  can  be  no  necessity  for  an  appli- 
cation to  congress,  except  for  the  purpose  of 
remedy ;  and  no  such  necessity  can  exist, 
when  this  right  can  properly  be  set  up  by 
way  of  defence  to  a  suit  by  the  United  States. 
Umied  Staiet  v.  Ringgold *160 

DAMAOBa 

1.  N.  stipulated  in  certain  articles  of  agreement, 
to  transport  and  deliver  by  the  steamboat 
Paragon,  to  R.,  a  certain  quantity  of  subsis- 
tence stores  supposed  to  amount  to  8700  bar- 
rels for  the  United  States ;  in  consideration 
whereof,  R.  agreed  to  pay  to  N.,  on  the  de- 
livery of  the  stores  at  St  Louis,  at  a  certain 
rate  per  barrel,  one  half  in  specie  funds,  or 
their  equivalent,  and  the  other  half  to  be 
paid  in  Cincinnati,  in  the  paper  of  banks 
current  there  at  the  period  of  the  delivery  of 
the  stores  at  St  Louis;  under  the  agree- 
ment was  the  following  memorandum  :  **  It 
is  understood  that  the  payment  to  be  made 
in  Cincinnati,  is  to  be  in  the  paper  of  the 
Miami  Exporting  Company,  or  its  equivalent" 
The  circuit  court  erred  in  refusing  to  instruct 
the  jury,  that  the  plaintiffs  could  only  re- 
cover the  stipulated  price  for  the  freight 
actually  transported,  and  that  they  were  en- 
titled to  no  more  than  the  specie  value  of 
the  notes  of  the  Miami  Exporting  Company 
bank,  at  the  time  the  payment  should  have 
been  made  at*  Cincinnati ;  the  specie  value 
of  the  notes,  at  the  time  they  should  have 
been  paid,  is  the  rule  by  which  such  dam- 
ages are  to  be  estimated.  RotnnBon  v. 
Noble *181 

2.  The  plaintiff,  the  owner  of  the  steamboat, 
was  not  entitled,  under  the  contract,  to  recover 
in  damages  more  than  the  stipulated  price 
for  the  freight  actually  transported;  if  R.  had 
bound  himself  to  deliver  a  certain  number 
of  barrels,  and  had  failed  to  do  so,  N.  would 
have  been  entitled  to  damages  for  such 
f aOnre ;  but  a  fair  construction  of  the  con- 
tract impoeed  no  such  obligation  on  R. . . /i^. 

5)8 


8.  There  is  no  pretence  that  R.  did  not  ddlTcr 
the  whole  amount  of  freight  in  his  posses- 
sion, at  the  places  designated  in  the  contract : 
in  this  respect,  as  well  as  in  every  other,  in 
regard  to  the  contract,  he  seems  to  have  acted 
in  good  faith ;  and  he  was  unable  to  deliver 
the  number  of  barrels  supposed,  either 
through  a  loss  stated,  or  an  erroneous  esti- 
mate of  the  quantity.  But  to  exonerate  R. 
from  damages  on  this  ground,  it  is  enough 
to  know,  that  he  did  not  bind  himself  to 
deliver  any  specific  amount  of  freight ;  the 
probable  amount  is  stated  or  supposed,  in 
the  agreement,  but  there  is  no  undertaking  an 
to  the  quantity Jd, 

DEVISE. 

1.  William  King,  in  his  will,  made  the  follow- 
ing  devise:  **  In  case  of  having  no  children,  I 
then  leave  and  bequeath  all  my  real  estate,  at 
the  death  of  my  wife,  to  William  King  (the 
appellant),  son  of  my  brother  James  King,  on 
condition  of  his  marrying  a  daughter  of 
William  Trigg  and  my  niece  Rachel  his  wife, 
lately  Rachel  Finlay,  in  trust  for  the  eldest 
son  or  issue  of  said  marriage ;  and  in  case 
such  marriage  should  not  take  place,  I  leave 
and  bequeath  said  estate  to  any  child,  giving 
preference  to  age,  of  said  William  and 
Rachel  Trigg,  that  will  marry  a  child  of  my 
brother  James  King,  or  of  sister  Elheabeth, 
wife  of  John  Mitchell,  and  to  their  issue.** 
Upon  the  conatiuction  of  the  terms  of  this 
clause,  it  was  decided  by  this  court,  in  S  Pet 
346,  that  William  King,  the  devisee,  took  the 
estate  upon  a  condition  subsequent,  and  that 
it  vested  in  him  (so  far  as  not  otherwise  ex 
pressly  disposed  of  by  the  will),  immediately 
upon  the  death  of  the  testator.  William 
Trigg  having  died  without  ever  having  had 
any  daughter  born  of  his  wife  Rachel,  the 
condition  became  impossible ;  all  the  chikiren 
of  William  Trigg  and  Rathel  his  wife,  and 
of  James  King  and  Elizabeth  Mitchell,  were 
married  to  other  persons;  and  there  had  been 
no  marriage  between  any  of  them,  by  which 
the  devise  over,  upon  the  default  of  marriage 
of  William  King  (the  devisee)  with  a  daugh- 
ter of  the  Triggs,  would  take  effect  The 
case  was  again  brought  before  the  court,  on 
an  appeal  by  William  King,  in  whom,  it  had 
been  decided,  the  estate  devised  was  vested 
in  trust;  and  the  court  held,  that  William 
King  did  not  take  a  beneficial  estate  in  fee 
in  the  premises,  but  a  resulting  trust  for 
the  heirs  at-law  of  the  testator.  There  is  no 
doubt,  that  the  words  "  in  trust,"  in  a  will- 
may  be  construed  to  create  a  use,  if  the  in- 
tention of  the  testator,  or  the  nature  of  the 
devise  requires  it;  but  the  ordinary 
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ot  the  term  is  descriptive  of  a  fiduciary 
estate  or  technical  trust;  and  this  sense 
ought  to  be  retained,  until  the  other 
sense  is  clearly  established  to  be  that  in- 
tended by  the  testator.  In  the  present  case, 
there  are  strong  reasons  for  construing  the 
words  to  be  a  technical  trust ;  the  devise 
looked  to  the  issue  of  a  person  not  then  in 
being,  and,  of  course,  if  such  issue  should 
come  in  ewe,  a  long  minority  must  follow ; 
during  this  period,  it  was  an  object  with  the 
testator,  to  uphold  the  estate  in  the  father, 
for  the  benefit  of  his  issue ;  and  this  could 
be  better  accomplished  by  him,  as  a  trustee, 
than  as  a  guardian.  If  the  estate  to  the 
issue  were  a  use,  it  would  vest  the  legal  es. 
tate  in  them,  as  soon  as  they  came  in  ease  ; 
and  if  first-born  children  should  be  daugh- 
ters, it  would  vest  in  them,  subject  to  being 
divested  by  the  subsequent  birth  of  a  son ;  a 
trust  estate  would  far  better  provide  for  these 
contingencies  than  a  legal  estate;  there  is 
then  no  reason  for  deflecting  the  words 
from  their  ordinary  meaning.     Ktn^  v.  Mit- 

cheU *826 

2.  Emancipation  of  slaves  by  devise,  under  the 
laws  of  Tennessee.  McCuichen  v.  Mar- 
$haU '220 

DUTIES  ON  MERCHANDISE. 

1.  The  denomination  of  merchandise,  subject  to 
the  payment  of  duties,  is  to  bo  understood  in 
a  commercial  sense,  although  it  may  not  be 
scientifically  correct.  All  laws  regulating 
the  payment  of  duties  are  for  practical  appli- 
cation to  commercial  operations,  and  are  to 
be  understood  in  a  commercial  sense;  and  it 
is  to  be  presume,  that  congress  so  used  and 
intended  them  to  be  understood.  United 
8taU8  V.  112  Caska  of  Sugar *227 

2.  Under  the  65th  section  of  the  duty  act  of 
1799,  where  a  bond  has  been  given  for 
duties,  and  errors  in  the  calculation  thereof 
are  alleged  on  afSdavit,  at  the  first  term  to 
which  suit  has  been  brought  on  the  bond,  a 
delay  of  one  term  is  allov/ed  for  the  purpose 
of  examination  and  correction ;  where  there 
is  a  real  defence  to  the  claim  on  the  bond, 
an  opportunity  to  obtain  evidence  by  a  con- 
tinuance, according  to  the  circumstances  of 
the  case,  must  be  given.  United  Staiea  v. 
Pheljm *700 

EJECTMENT. 

1.  A  declaration  in  ejectment  was  dated  on  the 
22d  of  May  1881,  and  a  judgment  was  ren- 
dered on  the  14th  of  January  1832 ;  the  plain- 
tiff in  ejectment  counted  on  a  demise  made 
by  Amos  Binney,  on  the  first  day  of  January 


1828;  his  title,  as  shown  in.  the  abstract* 
commenced  on  the  17th  of  May  1828,  which 
was  subsequent  to  the  demise  on  which  the 
plaintiff  counted.  Though  the  demise  is  a 
fiction,  the  plaintiff  must  count  on  one  which, 
if  real,  would  support  his  action.  Leasee 
of  Binney  v.  Chuapeake  and  Ohio  Canal 
Co *214 

ENTRIES  OP  LAND,  FOR  THE  PURPOSES 

OF  SURVEY. 

See  Lands  and  Land  Titlks  :     OameU  v.  /<m- 

kvns,  •76. 

ERROR  AND  WRIT  OF  ERROR. 

1.  In  conformity  with  the  charter  of  the  Chesa- 
peake and  Ohio  Canal  Company,  an  inquisi* 
tion,  issued  at  the  instance  of  the  company, 
by  a  justice  of  the  peace,  in  the  county  of 
Washington,  district  of  Columbia,  addressed 
to  the  marshal  of  the  district,  was  executed 
and  returned  to  the  circuit  court  of  the 
county  of  Washington,  estimating  the  value 
of  the  lands  mentioned  in  the  warrant,  and 
all  the  damages  the  owners  would  sustain  by 
cutting  the  canal  through  the  land,  at  $1000  ; 
certain  objections  being  filed  to  the  inquisi- 
tion, the  court  quashed  the  same ;  and  a  writ 
of  error  was  brought  on  this  judgment.  The 
order  or  judgment,  in  quashing  the  inquisi- 
tion in  this  case,  is  not  final ;  the  law  author- 
izes the  court,  '*  at  its  discretion,  as  often  as 
may  be  necessary,  to  direct  another  inquisi- 
tion to  be  taken  ;'*  the  order  or  judgment, 
therefore,  quashing  the  inquisition,  is  in  the 
nature  of  an  order  setting  aside  a  verdict,  for 
the  purpose  of  awarding  a  venire  fadaa  de 
nova.  Cheitapeake  and  Ohio  Canal  Co.  v. 
Union  Bank  of  Oeorgetoum *260 

2.  A  writ  of  error  will  not  lie  to  the  supreme 
court,  from  such  an  order Id. 

8.  A  writ  of  error  brought  in  the  name  of 
"Mary  Deneale  and  oUiers ;**  dismissed  for 
Irregularity :  a  new  one  in  due  form  may  be 
brought.   Deneale  y.  Stump*aEzeeuior8.*626 

EVIDENCE. 

1.  In  the  case  of  the  Bank  of  United  States  v. 
Dunn,  6  Pet.  51,  the  court  decided,  that  a 
subsequent  indorser  was  not  competent  to 
prove  facts  which  would  tend  to  discharge 
the  prior  indorser  from  the  responsibility  of 
his  indorsement ;  by  the  same  rule,  the  maker 
of  a  note  is  equally  incompetent  to  prove 
facts  which  tend  to  discharge  the  indorser. 
Bank  of  the  Metropotis  v.  Jonea, *12 

2.  The  acts  of  1715  and  of  1766  of  Maryland, 
require  that  all  conveyances  of  land  shall  be 
enrolled  in  the  records  of  the  same  county 
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where  tlie  lands,  tenements  or  hereditaments 
conveyed  by  such  deed  or  conveyance  do  lie, 
or  in  the  proyincial  court,  as  the  case  may 
be ;  the  courts  of  Maryland  are  understood 
to  have  decided,  that  copies  of  deeds  thus 
enrolled  mav  be  given  in  evidence.  Dick  ▼. 
Batch ' *80 

8.  Copies  of  deeds  that  aro  not  required  to  be 
enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  are,  by  the  laws 
of  the  state,  required  to  be  enrolled ;  and  by 
the  uniform  tenor  of  the  decisions  of  the 
courts  of  the  state,  exempli fications  of  records 
of  deeds  of  bargain  and  sale  arc  as  good  and 
competent  evidence  as  the  originals  them- 
selves   Id, 

4.  The  receipts  of  a  contractor,  for  moneys  paid 
to  him  by  the  United  States,  are  primd  fade 
evidence  that  the  money  was  received  by 
him  on  account  of  the  contract,  and  it  is 
incumbent,  in  an  action  on  the  bond  given, 
with  sureties,  for  the  performance  of  the  con- 
tract, for  the  parties  to  show  that  the  money 
was  not  paid  on  account  of  the  contract,  as 
stated  in  the  receipts ;  but  they  are  not  bound 
to  show,  that  it  was  so  stated  by  mistake  or 
design  on  the  part  of  the  government  and 
the  contractor,  and  intended  to  be  applicable 
to  some  other  contract.  UniUd  St€Ue8y, 
JoMB *899 

See  Truisurt  Transcript. 

FLORIDA  LAND-CLAIMS. 

1.  Construction  of  the  arUcles  of  the  treaty 
between  the  United  States  and  Spain,  ced- 
ing Florida,  relating  to  the  confirmation  of 
grants  of  land  made  by  the  Spanish  author- 
ities, prior  to  the  treaty.  United  Stales  v. 
Ciarke *486 

2.  An  examination  of  the  authority  of  the  gov- 
ernors of  Florida,  and  of  other  Spanish  oflli-. 
cers,  under  the  crown  of  Spain,  to  grant  lands 
within  the  territory,  and  of  the  manner  in 
which  that  authority  was  exercised.  .,.Id, 

8.  An  examination  of  the  legislation  of  the ' 
United  States,  on  the  subject  of  the  examina- 
tion and  confirmation  of  Spanish  grants  of 
land  in  the  territory  of  Florida,  made  before 
the  cession  of  the  same  to  the  United 
Stotes Id, 

4.  As  the  United  States  are  not  suable  of  com- 
mon right,  the  party  who  institutes  a  suit 
against  them  must  bring  his  case  within 
the  authority  of  some  act  of  congress,  or  the 
court  cannot  exercise  jurisdiction Id. 

5.  In  courts  of  a  special  limited  jurisdiction,  which 
the  superior  court  of  East  Florida  unquestiona- 
bly is,  in  this  case,  the  pleadings  must  contain 
averments  which  bring  the  cause  within  the 
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jurisdiciton  of  the  court,  or  the  whole  pro- 
ceedings will  be  erroneous Id. 

6.  It  was  obviously  the  intention  of  congress, 
to  extend  the  jurisdiction  of  the  court  to  all 
existing  claims,  and  to  have  them  finally  set- 
tled ;  the  purpose  for  which  the  act  wafr 
made  could  not  be  otherwise  accomplished  ; 
any  claim  which  the  court  was  unable  to  de- 
cide, on  the  petition  of  the  claimant,  would 
remain  the  subject  of  ligitation ;  this  would 
defeat  the  obvious  intention  of  congress, 
which  ought  to  be  kept  in  view  in  construing 
the  act Id, 

7.  The  words  in  the  law,  which  confer  jurisdic- 
tion, and  describe  the  cases  on  whicli  it  may 
be  exercised  are,  "  all  the  remaining  cases 
which  have  been  presented  according  to  law, 
and  not  finally  acted  upon  ;^*  the  subsequent 
words,  "  shall  be  adjudicated,"  &c.,  prescribe 
the  rule  by  which  the  jurisdiction  previously 
given   shall  be  exercised id. 

8.  Confirmation  of  a  grant  of  land  by  govenior 
Coppinger,  made  in  June  1828.  Untied 
States  V.  Richard MVO 

9.  The  grant  was  made  to  the  appellee,  on  his 
stating  his  intention  to  build  a  saw-mill ;  the 
decree  granted  to  the  petitioner,  "?icense  to 
construct  a  water  saw-mill,  on  the  creek 
known  by  the  name  of  Pottsburg,  bounded 
by  the  lands  of  Strawberry  Hill,  and  this  tract 
not  being  suflicient,  I  grant  him  the  equiv- 
alent quantity  in  Cedar  Swamp,  about  a  mile 
east  of  McQueen^s  mill,  but  with  the  precise 
condition,  that,  as  long  as  he  does  not  erect 
said  machinery,  this  grant  will  be  consider- 
ed null,  and  without  value  nor  effect,  until 
that  event  takes  place ;  and  then,  in  order 
that  he  may  not  receive  any  prejudice  from 
the  expensive  expenditures  which  he  is  pre- 
paring, he  will  have  the  faculty  of  using  the 
pines  and  other  trees  comprohcnded  in  the 
square  of  five  miles,  or  the  equivalent  thereof, 
which  five  miles  arc  granted  to  him  in  the 
mentioned  place,  avails  of  which  he  will  en- 
joy without  any  defalcation  whatever."  The 
judge  of  the  superior  court  construed  this 
concession  to  be  a  grant  of  land,  and  we 
concur  with  him Id, 

10.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  by 
Governor  Kindelan,  to  Antonio  Huertos, 
aflSrmed.     United  Slates  v.  Iluerlas ♦475 

11.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  Euse- 
bio  M.  Gomez,  affirmed.  United  Stales  v. 
Gomez M?? 

1 2.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  grant  of  land  to  George 
Fleming,  affirmed.  United  States  v.  Kent- 
iwfs  Heirs .M78 

18.  The  decree  of  the  superior  court  of  fiast 
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Florida,  confirming  grants  of  land  claimed  by 
Moses  E.  Levi,  afllirmed  in  part  United 
Statett  V.  Levi. *479 

14.  The  decree  of  Ibe  superior  court  of  East 
Florida,  confirming  a  grant  of  laud  to  Philip 
R.  Toange,  affirmed.  United  States  v. 
Tounge •484 

16.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concesFion  of  land  by 
Governor  Coppiuger,  to  Joseph  H.  Hernan- 
dez, affirmed.  United  States  v.  Herfian^- 
dez MSS 

16.  The  decree  of  the  superior  court  of  East 
Florida,  confirming  a  concession  of  land  to 
John  Huertas,  by  Governor  Coppinger,  in 
1817,  affirmed.  United  States  v.  Huertas,  ♦488 

17.  Confirmation  of  a  Spanish  grant  ot  land  in 
Florida,  to  Philip  P.  Fntio.  United  States  v. 
Fatio *492 

18.  Confirmation  of  the  decree  of  the  superior 
court  of  Florida,  in  favor  of  a  grant  of  land 
to  Francis  P.  Fatio.  United  States  v.  Git>- 
90H ♦494 

FLORIDA  TREATY. 

1 .  Construction  of  the  articles  of  the  treaty  be- 
tween the  United  States  and  Spain,  ceding 
Florida,  I'elating  to  the  confirmation  of  grants 
of  land  made  by  Spanish  authorities,  prior  to 
the  treaty.     United  States  v.  Clarke *436 

See  FLORiDJk  Land-Claims. 

FOREIGN  JUDGMENT. 

1.  An  adjudication  made  by  a  Spanish  tribunal 
in  Louisiana,  is  not  void,  because  it  was 
made  after  the  cession  of  the  country  to  the 
United  States  ;  for  it  is  historically  known, 
that  the  actual  possession  of  the  country  was 
not  surrendered,  until  some  time  after  the 
proceedings  and  adjudication  in  the  case 
took  place.  It  was  the  judgment,  therefore, 
of  a  competent  Spanish  tribunal,  having  juris- 
diction of  the  case,  and  rendered,  whilst  the 
country,  though  ceded,  was,  de  facto ^  in  the 
possession  of  Spain,  and  subject  to  Spanish 
laws  ;  such  judgments,  so  far  as  they  affect 
the  private  rights  of  the  pa?  ties  thereto,  must 
be  deemed  valid.   Keene  v.  MeDtmmtgh.  *308 

FRAUD. 

I.  It  is  an  admitted  principle, -that  a  court  of 
law  has  concurrent  jurisdiction  with  a  court 
of  chancery,  in  cases  of  fraud ;  but  when 
matters  alleged  to  be  fraudulent  are  investi- 
gated in  a  court  of  law,  it  is  the  province  of 
a  jury  to  find  the  facts,  and  determine  their 
character.     Qregg  v.  Sagre '244 


2.  Fraud,  it  is  said,  will  never  be  presumed, 
though  it  may  be  proved  by  circumstances. 
Now,  where  an  act  does  not  necessarily  im- 
port fraud;  where  it  has  more  likely  been 
done  through  a  good  than  bad  motive,  fraud 
should  never  be  presumed Id. 

8.  Even  if  the  grantor  in  deeds  be  justly  charge- 
able with  fraud,  but  the  grantees  did  not  par- 
ticipate in  it ;  and,  when  they  received  their 
deeds,  had  no  knowledge  of  it,  but  accepted 
the  same  in  good  faith,  the  deeds  upon  their 
face  purporting  to  convey  a  title  in  fee,  and 
showing  the  nature  and  extent  of  the  prem- 
ises; there  can  be  no  doubt,  the  deeds  do 
give  color  of  title  under  the  statute  of  limita- 
tions  Id. 

INDICTMENT. 

I.  The  defendant  was  indicted,  in  April  1833, 
in  the  circuit  court  for  the  district  of  Penn- 
sylvania, for  passing  a  counterfeit  note  of  the 
denomination  of  ten  dollars,  purporting  to 
be  a  note  of  the  Bank  of  the  United  States, 
with  intent  to  defraud  the  bank,  &c.;  he 
pleaded,  that  the  note  described  in  the 
indictment  had  been  heretofore  given  in  evi- 
dence on  the  trial  of  the  defendant,  upon  a 
former  indictment  found  against  him  for 
passing  another  counterfeit  ten  dollar  note, 
upon  which  indictment  he  had  been  acquitted. 
The  offence  for  which  the  defendant  was 
indicted,  and  to  which  indictment  he  pleaded 
the  plea  of  a  former  acquittal,  was  entirely 
a  distinct  offence  from  that  on  which  the 
verdict  of  acquittal  was  found  ;  the  plea 
does  not  show  that  he  had  ever  been  indicted 
for  passing  the  same  counterfeit  bill,  or  that 
he  had  ever  been  put  in  jeopardy  for  the 
same  offence ;  the  matter  pleaded  is  no  bar 
to  the  indictment.  United  States  v.  Randen- 
bush ^289 

INFANT  AND  INFANCY 

1.  In  all  suits  brought  against  infants,  whom 
the  law  supposes  to  be  incapable  of  under, 
standing  and  managing  their  own  affairs,  the 
duty  of  watching  over  their  interests  devolves 
in  a  considerable  degree,  upon  the  court ; 
they  defend  by  guardian,  to  be  appointed  Dy 
the  court,  who  is  usually  the  nearest  relation, 
not  concerned,  in  point  of  interest,  in  the 
matter  in  question  It  is  not  error,  but  is 
calculated  to  awaken  attention,  that,  in  this 
case,  though  the  infants,  as  the  record  shows, 
had  parents  living,  a  person  not  appearing 
from  hid  name,  or  shown  on  the  record,  to 
be  connected  with  them,  was  appointed  their 
guardian  ad  lUein.  Bank  of  United  States  v. 
JiUehie. ♦128 

K<21 


159 


INDEX. 


INJUNOnON. 

1.  A  bill  for  an  injanction  is  not  oonsidered  an 
original  bill  between  the  same  parties,  as  at 
law ;  but  if  otber  parties  are  made  in  the 
bill,  and  different  interests  involved,  it  must 
be  considered,  to  that  extent,  at  least,  an 
original  bill.     Dmmr.  Clarke *1 

mgnisiTioN. 

].  In  conformity  with  the  charter  of  the  Chesa- 
pealce  and  Ohio  Canal  Company,  an  inqaisi- 
tion,  issued  at  the  instance  of  the  company, 
by  a  justice  of  the  peace,  in  the  county  of 
Washington,  district  of  Columbia,  addressed 
to  the  marshal  of  the  district,  was  executed 
and  returned  to  the  circuit  court  of  the  county 
of  Washington,  estimating  the  value  of  the 
lands  mentioned  in  the  warrant,  and  all  the 
damages  the  owners  would  sustain  by  cutting 
the  canal  through  their  land,  at  $1000 ;  cer- 
tain objections  being  filed  to  the  inquisition, 
the  court  quashed  the  same ;  and  a  writ  of 
error  was  brought  on  this  judgment  The 
order  or  judgment,  in  quashing  the  inquisi- 
tion in  this  case,  is  not  final;  the  law 
authorizes  the  court,** at  its  discretion,  as 
often  as  may  be  necessary,  to  direct  another 
inquisition  to  be  talcen  ;*'  the  order  or  judg- 
ment, therefore,  quashing  the  inquisition,  is 
in  the  nature  of  an  order  setting  aside  a  ver- 
dict, for  the  purpose  of  awarding  a  venire 
faeiM  de  novo.  Ckeeapeake  and  Ohio  Canal 
Co,  V.  Union  Bank  of  Georgetown. . . .  *259 

INSURANCE. 

1.  In  a  policy  of  insurance,  there  was  a  memo- 
randum, stipulating,  that  "  the  assurers  shall 
not  be  liable  for  any  charge,  damage  or  loss 
which  may  arise  in  consequence  of  seizure 
or  detention  for  or  on  account  of  illicit  trade, 
or  trade  in  articles  contraband  of  war.'* 
This  provision  is  not  to  be  construed,  that 
there  must  be  a  legal  or  justifiable  cause  of 
condemnation,  but  that  there  must  be  such 
a  cause  for  seizure  or  detention.  Carrinffton 
V.  MerchanU^  Intmrance   Co *495 

2.  It  is  not  every  seizure  or  detention  which  is 
excepted,  but  such  only  as  is  made  for  and 
on  account  of  a  particular  trade ;  a  seizure 
or  detention,  which  is  a  mere  act  of  lawless 
violation,  wholly  unconnected  with  any  sup- 
posed illicit  or  contraband  trade,  is  not  with- 
in the  terms  or  spirit  of  the  exception ;  and 
as  little  is  a  seizure  or  detention,  not  bond 

fide  made  upon  a  just  suspicion  of  illicit  or 
contraband  trade,  but  the  hitter  used  as  a 
mere  pretext  or  color  for  an  act  of  lawless 
violence ;  for,  under  such  circumstances,  it 
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can  in  no  just  sense  be  said  to  be  made  for 
or  on  account  of  such  trade ;  it  is  a  mere 
fraud,  to  cover  a  wanton  trespass ;  a  pretence 
and  not  a  cause  for  the  tort.  To  bring  a 
case  then  within  the  exception,  the  seizure  or 
detention  must  be  bond,  fide,  and  upon  a 
reasonable  grounds,  if  there  has  not  been  an 
actual  illicit  or  contraband  trade,  there  must 
at  least  be  a  well-founded  suspicion  of  it — a 
probable  cause  to  impute  guilt,  and  justify 
further  proceedings  and  inquiries ;  and  this 
is  what  the  law  deems  a  legal  and  justifiable 
cause  for  the  seizure  or  detention Id, 

8.  The  ship  insured,  when  seized,  had  not  un- 
loaded all  her  outward  cargo,  but  was  still 
in  the  progress  of  the  outward  voyage  origi- 
nally designated  by  the  owners ;  she  sailed 
on  Uiat  voyage  from  Providence,  R.  L,  with 
contraband  articles  on  board,  belonging,  with 
the  other  parts  of  the  cargo,  to  the  owners 
of  the  ship,  with  a  false  destination  and  false 
papers,  which  yet  accompanied  the  vessel ; 
the  contraband  articles  had  been  landed,  be- 
fore the  policy,  which  was  a  policy  on  time,  des- 
ignating no  particular  voyage,  had  attached ; 
the  underwriters,  though  taking  no  risks 
within  the  exception,  were  not  ignorant  of 
the  nature  and  objects  of  the  voyage  ;  and 
the  alleged  cause  of  the  seizure  and  deten- 
tion was  the  trade  in  artk^les  contraband  of 
war,  by  the  landing  of  the  powder  and  mus- 
kets, which  formed  a  part  of  the  outward 
cargo.  By  the  principles  of  the  law  of 
nations,  there  existed,  under  these  circum- 
stances, a  right  to  seize  and  detain  the  ship 
and  her  remaining  cargo,  and  to  subject 
them  to  adjudication  for  a  supposed  forfei- 
ture, notwithstanding  the  prior  deposit  of  the 
contraband  goods;  there  was  a  legal  and 
justifiable  cause  of  seizure Id. 

4.  According  to  the  modem  law  of  nations,  for 
there  has  been  some  relaxation  in  practice 
from  the  strictness  of  the  ancient  rules,  the 
carriage  of  contraband  goods  to  the  enemy, 
subjects  them,  if  captured  in  ddido,  to  the 
penalty  of  confiscation ;  but  the  vessel  and 
the  remaining  cargo,  if  they  do  not  belong  to 
the  owner  of  the  contraband  goods,  are  not 
subject  to  the  same  penalty  ;  the  penalty  is 
applied  to  the  latter,  only  when  there  has 
been  some  actual  co-operation  on  their  part, 
in  a  meditated  fraud  upon  the  belligerents, 
by  covering  up  the  voyage  under  false  papers 
and  with  a  false  destination.  This  is  the 
general  doctrine,  when  the  capture  is  made 
in  tranaitSky  while  the  contraband  goods  are 
yet  on  board;  but  when  the  contraband 
goods  have  been  deposited  at  the  port  of 
destination,  and  the  subeequent  voyage  has 
thus  been  disconnected  with  the  noxious 
articles,  it  has  not  been  usual  to  apply  the 
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ptuHy  to  Um  ahipor  caifo,  upon  the  retum- 
▼oyage,  although  the  latter  may  be  the  pro- 
oeeds  of  the  contraband ;  and  the  same  role 
wottM  seem,  by  analogy,  to  apply  to  caaea 
where  the  contraband  artklea  have  been  de- 
poaited  at  an  intermediate  port  on  the  out- 
ward voyage,  and  before  it  had  terminated ; 
although  there  ia  not  any  authority  directly 
In  point.  But  in  the  highest  priae  courts  of 
England,  while  the  distinction  between  the 
outward  and  homeward  Toyage  ia  admitted  to 
govern,  yet  it  ia  established,  that  it  exista 
only  in  favor  of  neutrala,  who  conduct  them- 
aelvea  with  fairness  and  good  faith  in  the 
arrangement  of  the  voyage ;  if,  with  a  view  to 
practise  a  fraud  upon  the  belligerent,  and 
to  escape  from  his  acknowledged  right  of 
capture  and  detention,  the  foyage  is  disguised, 
and  the  vessel  sails  under  false  papers  and 
with  a  false  destination,  the  mere  deposit  of 
the  contraband,  in  the  course  of  the  voyage, 
is  not  allowed  to  purge  away  the  guilt  of  the 
fraudulent  conduct  of  the  neutral J<L 

ft.  When  there  has  been  a  hand  fide  seizure  and 
detention,  for  and  on  account  of  illicit  or 
contraband  trade,  and  by  a  clause  in  the 
policy  of  insurance,  it  was  agreed,  that  **  the 
insurers  should  not  be  liable  for  any  charge, 
damage  or  loss,  which  may  arise  in  conse- 
quence of  seizure  or  detention,  for  or  on 
account  of  illicit  trade,  or  trade  in  articles 
contraband  of  war,'*  a  sentence  of  condem- 
nation or  acquittal,  or  other  regular  proceed- 
ing to  adjudication,  is  not  necessary,  to 
discharge  the  underwriters.  If  thb  seizure  or 
detention  be  lawfully  made,  for  or  on  account 
of  illicit  or  contraband  trade,  all  charges, 
damages  and  losses  consequent  thereon,  are 
within  the  scope  of  the  exception;  they 
are  properly  attributable  to  such  seizure  and 
detention,  as  the  primary  cause,  and  relate 
back  thereto;  if  the  underwriters  be  dis- 
charged from  the  primary  hostile  act,  they 
are  discharged  from  the  consequence  of 
it Id, 

6.  Insurance  was  effected  in  Boston,  Massachu- 
aetta,  on  the  ship  Dawn,  from  New  York  to 
the  Pacific  ocean,  on  a  whaling  voyage,  and 
until  her  return ;  the  letter  ordering  insurance 
was  written  in  New  York,  by  the  owner  of 
the  ship,  who  resided  there;  and  she  was 
represented  to  be  a  **  coppered  ship.'*  The 
ship,  on  the  outward  passage,  struck  at  the 
Gape  de  Verd  Islands,  and  knocked  off  a  part 
of  her  false  keel,  but  proceeded  on  her 
voyage  and  continued  cruising,  and  encount- 
ered some  heavy  weather,  until  she  was 
finally  compelled  to  return  to  the  Sandwich 
Islands ;  where  she  arrived  in  a  leaky  con- 
dition, and  upon  examination  by  competent 
surveyors,  ahe  waa  found  to  be  so  entirely 


perforated  by  worms,  in  her  keel,  item  and 
atem-post,  and  some  of  her  planks,  as  to  be 
wholly  innavigable ;  and  being  incapable  of 
repair  at  that  place,  she  waa  condemned  and 
sold.  The  vessel,  on  her  outward  voyage,  had 
put  into  SL  Salvador,  and  both  at  the  Cape 
de  Yerds,  and  at  St  Salvador,  her  bottom  waa 
examined  by  swimmers ;  it  was  in  evidence, 
that  the  terms  "  a  coppered  ship,"  had  a 
different  meaning,  and  were  differentiy  un- 
derstood in  Boston  and  in  New  York :  HM^ 
that  the  assured,  in  making  the  representa- 
tion in  the  letter,  was  bound  by  the  usage 
and  meaning  of  the  terms  contained  therein, 
in  New  York,  where  the  letter  was  written 
and  his  ship  was  moored,  and  not  by  thoee  of 
Boston,  where  the  insurance  was  effected. 
Hazard  v.  New  England  Marine  Jttturanee 
Co *557 

7.  A  representation  to  obtain  an  insurance, 
whether  it  may  be  made  in  writing  or  by 
parol,  is  collateral  to  the  policy ;  and  as  it 
must  always  influence  the  judgment  of  under- 
writers, in  regard  to  the  risk,  it  must  be 
substantially  correct  It  differs  from  an  ex- 
press warranty ;  as  that  always  makes  a  part 
of  the  policy,  and  must  be  strictly  and  liter 
ally  performed Id, 

8.  The  underwritera  are  presumed  to  know  the 
usages  of  foreign  ports  to  which  insured 
vessels  are  destined ;  also  the  usages  of  trade- 
and  the  poUtical  condition  of  foreign  nations ; 
men  who  engage  in  this  business  are  seldom 
ignorant  of  the  risks  they  incur ;  and  it  is 
their  interest  to  make  themselves  acquainted 
with  the  usages  of  the  different  ports  of  their 
own  country,  and  also  those  of  foreign  coun- 
tries ;  this  knowledge  is  essentially  connected 
with  their  ordinary  business ;  and  by  acting 
on  the  presumption  that  they  possess  it,  no 
violence  or  injustice  is  done  to  their  inter- 
ests  Id, 

9.  It  is  upon  the  represention,  that  the  under- 
writers are  enabled  to  calculate  the  risk,  and 
fix  the  amount  of  the  premium ;  and  if  any 
fact  materia]  to  the  risk  be  misrepresented, 
either  through  fraud,  mistake  or  negligence, 
the  policy  is  avoided ;  it  is,  therefore,  imma- 
terial, in  what  way  the  loea  may  arise,  where 
there  has  been  such  a  misrepresentation  as 
to  avoid  the  policy Id. 

10.  The  judge  of  the  circuit  court,  on  the  trial 
of  the  case,  charged  the  jury,  that  **if  they 
should  find  that,  in  the  Pacific  ocean,  worms 
ordinarily  assail  and  enter  the  bottoms  of 
vessels,  then  the  loss  of  a  vessel  destroyed 
by  worms  would  not  be  a  loss  within  thi 
policy."  In  the  form  in  which  this  instruc- 
tion was  given,  there  was  no  error Id, 

1 1.  The  circuit  court  instructed  tho  jury,  "  that 
if  there  was  no  misrepresentation  In  regard 
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to  the  ship,  and  she  substantially  corres- 
ponded with  the  representation,  if  the  injury 
which  occurred  to  the  vessel  at  the  Cape  de 
Yerds  were  reparable,  and  could  have  been 
repaired  there,  or  at  St.  Salvador,  or  at  any 
other  port  at  which  the  vessel  stopped  in 
the  course  of  her  voyage,  the  master  was 
bound  to  have  caused  such  repairs  to  be 
made,  if  they  were  material  to  prevent  any 
lo8d ;  and  if  he  omitted  to  make  such  repairs, 
because  he  did  not  deem  them  necessary ; 
and  by  such  neglect  alone,  the  subsequent  loss 
of  the  ship  by  worms  was  occasioned,  the 
underwriters  are  not  liable  for  any  such  loss." 
If  the  loss  by  worms  is  not  within  the  policy, 
as  has  been  decided,  the  court  did  not  err  in 
giving  this  instruction;  the  negligence  or 
vigilance  of  the  master  would  be  of  no  im- 
portance, under  the  circumstances,  in  regard 
to  the  liability  of  the  underwriters Jd. 

JURISDICTION. 

1.  The  complainants  filed  their  bill  in  the  cir- 
cuit court  of  Ohio,  praying  for  an  injunction 
to  a  judgment  in  an  ejet-tment,  and  for  a 
conveyance  of  the  premises;  all  the  com- 
plainants were  residents  in  the  state  of  Ohio, 
and  so  were  the  defendants ;  the  judgment 
was  obtained  in  the  circuit  court,  by  G.,  a 
citizen  of  Virginia,  and  the  defendant  Clarke 
held  the  land  recovered,  under  the  will  of  6., 
in  trust  Jurisdiction  may  be  sustained,  so 
far  as  to  stay  execution  at  law  against  D. ; 
he  is  the  representative  of  Graham,  and 
although  be  is  a  citizen  of  Ohio,  yet  this 
fact,  under  the  circumstances,  will  not  de- 
prive this  court  of  an  equitable  control  over 
the  judgment ;  but  beyond  this,  the  decree  of 
this  court  cannot  extend.  Dunn  v.  Clarke,*  I 

2.  Of  the  action  at  law,  the  circuit  court  had 
jurisdiction,  and  no  change  in  the  residence 
or  condition  of  the  parties  can  take  away  a 
jurisdiction  which  has  once  attached;  if  G. 
had  lived,  the  circuit  court  might  have 
issued  an  injunction  to  his  judgment  at  law, 
without  a  personal  service  of  process,  except 
on  his  counsel ;  and  as  D.  is  his  representa- 
tive, the  court  may  do  the  same  thing,  as 
against  him.  The  injunction  bill  is  not  con- 
sidered an  original  bill  between  the  same 
parties,  as  at  law ;  but  if  other  parties  are 
made  in  the  bill,  and  different  interests  in- 
volved, it  must  be  considered  to  that  extent, 
at  least,  an  original  bill ;  and  the  jurisdiction 
of  the  circuit  court  must  depend  upon  the 
citizenship  of  the  parties Id. 

8.  Several  persons  are  made  defendants,  who 
were  not  parties  or  privies  to  the  suit  at  law, 
and  no  jurisdiction  as  to  them  can  be  exer- 
cised, by  this  or  the   circuit  court ;  but  as 
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there  appear  to  be  matters  of  eqiiH;  la  the 
case,  which  may  be  investigated  by  a  state 
court,  it  would  be  reasonable  and  just,  to 
stay  all  proceedings  on  the  judgment,  until 
the  complainants  shall  have  time  to  seek 
relief  from  a  state  court Id, 

4.  The  district  court,  as  a  court  of  original  juris- 
diction, has  general  jurisdiction  of  all  causes 
of  admiralty  and  maritime  jurisdiction,  with- 
out reference  to  the  sum  or  value  of  the 
matter  in  controversy ;  but  the  appellate 
jurisdiction  of  this  court  and  of  the  circuit 
courts,  depends  npon  the  sum  or  value  of 
the  matter  in  dispute  between  the  parties, 
having  independent  interests.  8ir€UUm  v. 
Jartn» *4 

6.  The  pleadings  in  the  cause  brought  up  the 
question,  whether  an  act  of  the  legislature  of 
the  state  of  Missouri,  by  virtue  of  which  cer- 
tificates in  the  nature  of  blll^of  credit  were 
issued,  and  which  formed  the  consideration 
of  a  writing  obligatory,  upon  which  a  suit 
had  been  instituted  by  the  state,  on  which 
the  judgment  of  the  state  court  was  ren 
dered,  were  constitutional  or  not,  directly  and 
plainly  before  the  court,  and  the  decision  of 
the  state  court  was  in  favor  of  its  validity ; 
consequently,  the  case  is  within  the  2fith 
section  of  the  judiciary  act.  Bymt  v.  State 
of  MiMwiri *40 

6.  The  plaintiffs  in  error  filed  a  petition  for 
freedom.  In  the  circuit  court  of  the  United 
States  for  the  county  of  Washington,  and 
proved  that  they  were  bom  in  the  state  of 
Virginia,  as  slaves  of  Richard  B.  Lee,  now 
deceased,  who  moved,  with  his  family,  into 
the  county  of  Washington,  in  the  district  of 
Columbia,  about  the  year  1816,  leaving  the 
petitioners  residing  .in  Virginia  as  his  slaves, 
until  the  year  1820,  when  the  petitoner  Bar- 
bara was  removed  to  the  county  of  Alexan- 
dria, in  the  district  of  Columbia,  where  she 
was  hired  to  Mrs.  Muir,  and  continued  with 
her,  thus  hired,  for  the  period  of  one  year ; 
that  the  petitioner  Sara  was,  in  like  manner, 
removed  to  the  county  of  Alexandria,  and 
was  hired  to  General  Walter  Jones,  (or  a 
period  of  about  five  or  six  months;  that 
after  the  expiration  of  the  said  periods  of 
hiring,  the  petitioners  were  removed  to  the 
said  county  of  Washington,  where  they  (ini- 
tinued  to  reside,  as  the  slaves  of  the  said 
Richard  B.  Lee,  until  his  death,  and  since, 
as  the  slaves  of  his  widow,  the  defendant. 
On  the  part  of  the  defendant  in  error,  a  pre- 
liminary objection  was  made  to  the  jurisdic- 
tion of  this  court,  growing  out  of  the  act  of 
congress  of  the  2d  of  Aptil  1816,  which 
declares,  that  no  cause  shall  be  removed  from 
the  circuit  court  for  the  district  of  Columbia, 
to  the  supreme  court,  by  appeal  or  writ  of 
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«Tor,  QnleM  the  natter  in  dispute  shall  be 
»f  the  value  of  $1000,  or  upwards.  The 
matter  in  dispute  in  this  case,  is  the  freedom 
of  the  petitioners;  the  .judgoient  of  the 
court  below  is  against  their  claims  to  free* 
dom  ;  the  matter  in  dispute  is,  therefore,  to 
the  plaintiffs  in  error,  the  value  of  their 
freedom,  and  this  is  not  susceptible  of  a 
pecuniaiy  valuation ;  had  the  judgment  been 
in  favor  of  the  petitioners,  and  the  writ  of 
error  brought  by  the  party  claiming  to  be 
the  owner,  the  value  of  the  slaves,  as  pro- 
perty, would  have  been  the  matter  in  dispute, 
and  aflSdavits  might  be  admitted  to  ascertain 
such  value;  but  affidavits,  estimating  the 
value  of  freedom,  are  entirely  inadmissible ; 
and  no  doubt  is  entertained  of  the  jurisdic- 
tion of  the  court.    Lee  v.  Lee, *44 

7.  A  petition,  filed  in  the  district  court  of 
Louisiana,  averred,  that  the  phiintiff,  Richard 
Raynal  Keene,  was  a  citizen  of  the  state  of 
Maryland,  and  that  Jsmes  Brown,  the  defend- 
ant, was  a  resident  of  the  state  of  Louisiana, 
holding  his  fixed  and  permanent  domicil 
in  the  parish  of  St  Charles.  The  decisions 
of  this  court  require,  that  the  averment  of 
jurisdiction  shall  be  positive,  that  the  declara- 
tion shall  state  expressly  the  fact  on  which 
jurisdiction  depends;  it  is  not  sufficient, 
that  jurisdiction  may  be  inferred,  argumenta- 
tively,  from  its  averments.  Brown  v. 
Kerne »112 

8.  A  ciiixen  of  the  United  States  may  become 
a  citizen  of  that  state  in  which  he  has  a  fixed 
and  permanent  domicil;  but  the  petition 
does  not  aver  that  the  plaintiff  is  a  citizen  of 
the  United  SUtes Id, 

9.  The  constitution  extends  the  judicial  power 
to  **  controversies  between  citizens  of  diflfeiv 
ent  states ;"  and  the  judiciary  act  gives  jur- 
isdiction, 'Mn  suits  between  a  citizen  of 
the  state  where  the  suit  is  brought,  and  a  citi- 
zen of  another  state.** Id, 

10.  It  is  an  admitted  principle,  that  a  court 
of  law  has  concurrent  jurisdiction  with  a 
court  of  chancery,  in  cases  of  fraud ;  but 
when  matters  alleged  to  be  fraudulent  are 
investigated  in  a  court  of  law,  it  is  the  prov- 
ince of  a  jury  to  find  the  facts  and  determine 
their  character.     Oregg  v.  Sayrt *244 

11.  T.  Boon,  a  citizen  and  resident  of  Pennsyl- 
vania, filed  a  bill  in  the  circuit  court  of  Ken- 
tocky,  against  W.  Chiles  and  others,  praying 
that  the  defendant  and  such  others  of  the  de- 
fendants as  might  hold  the  legal  title  to  cer- 
tain lands,  might  be  decreed  to  convey  them 
to  him,  and  for  general  relief;  the  bill  stated, 
that  Beuben  Searcy,  being  entitled  to  one  moi- 
ety of  a  settlement  and  pre-emption  right  of 
tiOO  acres  of  land,  located  in  Licking,  sold 
Am  smne  to  WUIiaa  liay,  in   September 


1781,  and  executed  a  bond  for  a  conveyance ; 
in  December  following,  Hay  assigned  this  bond 
to  George  Boon,  who,  in  April  1783,  assign- 
ed it  to  the  plaintiff ;  Hay,  while  he  held  the 
bond,  obtained  an  assignment  of  the  plat  and 
certificate  of  survey,  which  he  caused  to  be 
registered,  and    the  patent  was  issued   in 
his  name,  in  1785;  in    1802,  the  plaintiff 
made  a  conditional  sale  of  this  land  to  Hezc- 
kiah  Boon,  but  the  conditions  were  not  com- 
plied with,  and  the  contract  was  considered 
by  both  parties  as  a  nullity ;  yet  a  certain 
William  Chiles,  and  the  said  Hezekiah  Boon, 
snd  George  Boon,  fraudulently  uniting  the 
plaintiffs  name  with  their  own,  without  his 
consent  or  knowledge,  filed  a  bill  in  chan- 
cery, praying  that  the  heirs  of  Hay  might  be 
decreed  to  convey  the  legal  title  to  the  said 
William  Chiles,  who  claimed  the  right  of 
Searcy,  through  the  plaintiff,  under  his  pre. 
tended   sale   to  Hezekiah  Boon;    a    decree 
was  obtained,  under  which  a  conveyance  was 
made  to  Chiles,  by  a  commissioner  appointed 
by  the  court ;  the  plaintiff  averred  his  total 
ignorance  of  these  transactions  at  the  time, 
and  disavowed  them.     While  this  suit  was 
depending,  the  decree  of  Bourbon  court  was 
reversed  in  the  court  of  appeals  of  the  state, 
and  the  cause  remanded  to  that  court  for 
further  proceedings ;  the  complainant  died, 
and  the  suit  was  revived  in  the  name  of  his 
heirs ;  the  complainants  amended  their  bill, 
showing  a  reversal  of  the  decree  of  Bourbon 
court  and  making  the  heirs  of  Hay  defend- 
ants, and  praying  a  conveyance  from  them ; 
their  amended  bill,  was  not  in  the  record ; 
they  also  filed  an  amended  bill,  making  the 
heirs  of  George  Boon  parties,  and  stating 
that  these  heirs  disclaimed  all  title  to  the  pro- 
perty.   One  of  them  answered  and  disclaim- 
ed title ;  it  was  not  stated,  whether  process 
was,  or  was  not,  executed  on  the  other  heirs 
of  George  Boon;    the  defendant  William 
Chiles,  in  his  answer  stated,  that  there  were 
other  heirs  of  Hay  than  those  mentioned  In 
the  bill  and  made  defendants,  who  were  not 
residents  of  Kentucky.    The  circuit  court  of 
Kentucky  were  divided  in  opinion  on  two 
questions,  which  were  certified  to  this  court  as 
follows :  1st.   This  court  being  then  divided, 
and  the  judges  opposed  in  opinion  as  to  the 
jurisdiction  over  the  case,  and  unable  there- 
fore to  render  a  decree  on  the  merits,  they 
resolve  to  adjourn  that  question  to  the  su- 
preme court ;  to  wit,  under  all  the  circum- 
stances appearing  as  above,  can  this  court 
entertain  cognisance  of  the  case?    2d. The 
judges  were  also  opposed  in  opinion  on  the 
point,  whether  the  complainants  were  entit- 
led to  a  decree,  in  tlie  absence  of  any  proof 
thai  the  persons  made  defendants  in  the 

6:^ 


Y68 


INDEX. 


amended  bill,  as  hein  of  George  Boon,  were 
in  fact  his  heirs  ;  both  of  which  points  oc- 
curred, and  became  material  in  this  case.  The 
question  between  the  plaintiffs,  and  the  de- 
fendant William  Chiles,  is  within  the  juris- 
diction of  the  circuit  court  for  the  district  of 
Kentucky,  and  may  he  decided  by  that  court, 
though  Uay's  heirs  were  not  parties  to  the 
suit ;  that  they  were  made  parties,  cannot 
oust  the  jurisdiction  as  between  those  who 
are  properly  before  the  court.  J5bon*«  Hein 
T.   Chii^ •M2 

12.  It  is  not  intended  to  say,  that  where  there 
are  several  heirs,  some  out  of  the  jurisdiction 
of  the  court,  a  decree  may  not  be  made  for 
a  conveyance  of  their  own  shares,  from  those 
on  whom  process  has  been  served  ;  but  it  is 
not  thought  necessary  to  decide  that  question, 
in  this  case,  as  it  is  stated Jd. 

13.  The  principles  settled  in  the  answer  to  the 
first  question  decide  the  second ;  George 
Boon's  heirs  are  not  necessarily  defendants ; 
they  can  have  no  interest  in  the  contest,  nor 
is  any  decree  asked  against  them ;  if  they 
are  made  defendants,  and  the  answer  admits 
that  they  are  heirs,  as  is  admitted  by  the 
defendant  who  has  answered,  no  further 
proof  can  be  required  ;  if  they  do  not  answer, 
and  the  process  is  executed,  so  that  the  bill 
is  taken  for  confessed,  no  farther  proof  is 
necessary ;  if  the  process  be  not  executed, 
they  are  not  before  the  court Id, 

JURY  AND  TRIAL  BY  JURY. 

1.  When  the  intentkm  with  which  an  act  is 
done  becomes  the  subject  of  inquiry,  it  be- 
longs exclusively  to  the  jury  to  decide ;  what- 
ever is  done  in  fraud  of  law,  is  done  in  vio- 
lation of  it.     Lee  r.  Zee M4 

LANDS  AND  LAND  TITLES. 

1.  The  following  entry  of  lands  in  Kentucky  is 
invalid :  "  May,  10th,  1780,  Ruben  Gamett 
enters  1164  2-S  acres,  upon  a  treasury- war- 
rant on  the  seventh  big  fork,  about  thirty 
miles  below  Bryant's  station,  that  comes  in 
on  the  north  side  of  North  Elkhom,  near  the 
mouth  of  said  creek,  and  running  upon  both 
sides  thereof  for  quantity."  It  is  a  well  set- 
tled principle,  that  if  the  essential  call  of  an 
entry  be  uncertain  as  to  the  land  covered  by 
the  warrant,  and  there  are  no  other  calls 
which  control  the  special  call,  the  entry  can- 
not be  sustained.  In  the  case  under  consid- 
eration, there  are  no  calls  in  the  entry  which 
control  the  call  for  the  "  seventh  big  fork," 
and  that  this  call  would  better  suit  a  location 
at  the  mouth  of  McGonneirs  than  at  Le- 
ipt*s  run,  has  been  shown  by  the  facts  in 
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the  case;  this  uncertainty  is  fatal  to  tha 
complainant's  entry.  OameU  v.  /««- 
Hm ^n 

2.  To  constitute  a  valid  entry,  the  objects 
called  for  must  be  known  to  the  public,  st 
the  time  it  was  made,  and  the  calls  must  be 
so  certain  as  to  enable  the  holder  of  a  war- 
rant to  k>cate  the  vacant  land  adjoining ;  it 
is  not  necessary  that  all  the  objects  called 
for  shall  be  known  to  the  public,  but  some 
one  or  more  leading  calls  must  be  thus 
known,  so  that  an  inquirer,  with  reasonable 
diligence,  may  find  the  land  covered  by  the 
warrant Id, 

8.  If  an  object  called  for  in  an  entry  is  well 
known  by  two  names,  so  that  it  can  be  found 
by  a  call  for  either,  such  a  call  will  support 
the  entry Id, 

4.  Some  of  the  witnesses  say,  that  being  at 
Bryant's  station,  with  the  calls  of  Garnett's 
entrv  to  direct  them,  they  could  have  found 
his  land  onLecompt's  run,  without  difficulty ; 
if  this  were  correct,  the  entry  must  be  sus- 
tained, for  it  is  the  test  by  which  a  valid 
entry  is  known Id, 

6.  If  the  complainants  clearly  sustain  their 
entry  by  proof,  their  equity  is  made  out, 
and  they  may  well  ask  the  aid  of  a  court  of 
chancery  to  put  them  in  possession  of  their 
rights;  but  if  their  equity  be  doubtful,  if 
the  S(»le  be  nearly  balanced,  if  it  do  not 
preponderate  in  favor  of  the  complainants, 
they  must  fail Id, 


LEX  LOCI  AND  LEX  FORI. 

1.  The  general  principle  adopted  by  civilized 
nations  is,  that  the  nature,  validity  and 
interpretation  of  contracts,  are  to  be  govern- 
ed by  the  laws  of  the  country  where  the 
contracts  are  made,  or  are  to  be  performed ; 
but  the  remedies  are  to  be  governed  by  the 
laws  of  the  country  where  the  suit  is  brought , 
or,  as  it  is  compendiously  expressed,  by  the 
lezfwri.  No  one  will  pretend,  that  because 
an  action  of  covenant  will  lie  in  Kentucky, 
on  an  unsealed  contract  made  in  that  state, 
therefore^  a  like  action  will  lie  in  another 
state,  where  covenant  can  be  brought  only 
on  a  contract  under  seal.  Ba$Je  of  United 
8laU$y,  DfrnnaUy *861 

2.  It  is  an  appropriate  part  of  the  remedy 
which  every  state  prescribes  to  its  own  tri- 
bunaU,  in  the  same  manner  in  which  it  pre- 
scribes the  times  within  which  all  suits  ronst 
be  brought ;  the  nature,  validity  and'  inter- 
pretatkm  of  the  contract,  may  be  admitted 
to  be  the  same  in  other  states ;  but  the  mode 
by  which  the  remedy  is  to  be  pursued,  and 
the  time  within  which  it  is  to  be  brou^ti 
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OMy  essentially  differ.  The  remedy  <m  a 
contract  made  out  of  the  state,  by  a  suit  in 
Virginia,  roust  be  sought  within  the  time, 
and  in  the  mode,  and  according  to  the  des* 
cripttve  characters  of  the  instrument,  known 
to  the  laws  of  Virginia;  and  not  by  the 
description  and  characters  of  it,  presented  in 

another  state ItL 

S.  An  instrument  may  be  negotiable  in  one 
state,  which  yet  may  be  incapable  of  nego- 
tiability by  the  laws  of  another  state;  and 
the  remedy  most  be  in  the  courts  of  the 
latter  on  such  instruments,  according  to  its 
own  laws Jd, 

See  GoNTRAOT. 

LIABILITY  OF  THE  UNITED  STATES  FOR 

COSTS. 

United  States  ▼.  Binggold,  *150. 

LIEN. 

1.  It  is  understood  to  be  settled  in  Virginia, 
that  no  judgment  against  the  executors  can 
bind  the  heirs,  or  in  any  manner  affect  them ; 
it  could  not  be  given  in  evidence  against 
them.     Deneale  r.  StumpU  Executory,, .  *628 

See  MoBTOiGOR  and  Mortoaoke. 

LIMITATION  OF  ACTIONS 

1.  The  eighth  section  of  the  statute  of  limita- 
tions of  Pennsylvania,  fixes  the  limitation  of 
twenty-one  years  as  taking  away  the  right  of 
entry  on  lands ;  and  the  ninth  section  pro- 
vides, that  if  any  person  or  persons,  having 
such  right  or  title,  be  or  shall  be,  at  the 
time  such  right  or  title  first  descended  or 
accrued,  within  the  age  of  twenty-one  years, 
femes  covert^  Ice.,  then  such  person  or  per- 
sons, and  the  heir  or  heirs  of  such  person 
or  pei'sons,  shall  and  may,  notwithstanding 
the  said  twenty-one  years  be  expired,  bring 
his  or  their  action,  or  make  his  or  their 
entry,  &c.,  within  ten  years  after  attaining 
full  age,  &c.  The  defendant  in  error  was 
bom  in  1791,  and  was  twenty-one  years  of 
age  in  1812;  an  interest  in  the  property,  for 
which  this  ejectment  was  brought,  descended 
to  her  in  1799 ;  the  title  of  the  plaintiff  in 
error  commenced  on  the  18th  April  1806, 
'under  deeds  adverse  to  the  title  of  the 
defendant  in  error,  and  all  others  liol<ting 
possession  of  the  property  under  the  same ; 
on  the  18th  April  1826,  twenty-one  years 
prescribed  by  the  statute  of  limitations  for 
a  right  of  entry  against  her  possession, 
expired ;  and  the  bar  was  complete  at  that 
tixne,  as  more  than  ten  years  had  run  f^Hn  ' 


the  time  the  defendan  in  entr  became  of 
full  age ;  this  suit  was  liOt  commenced  until 
May  1880.      Oregg  v.  Sapre •244 

2.  By  the  revised  code  of  Virginia,  it  is  enacted, 
that  '*  judgments  in  any  court  of  record 
within  this  commonwealth,  where  execution 
hath  not  issued,  may  be  revived  by  eeire 
faeicut  or  an  action  of  debt  brought  thereon, 
within  ten  years  next  after  the  date  of  such 
judgment,  and  not  after."  The  proceedings 
in  this  case  were  a  scire  faeiaa  on  a  judgment 
against  the  testator,  against  his  executrix, 
and  an  execution  on  the  judgment  rendered 
against  her  on  that  scire  facias.  The  writ 
of  scire  ftuias  is  no  more  an  execution  than 
an  action  of  debt  would  have  been ;  and  the 
execution  which  was  issued  on  the  judgment 
against  the  executrix,  is  not  an  execution 
on  the  judgment  against  George  Deneale. 
Denetde  v.  Stump's  Executors *628 

8.  It  is  understood  to  be  settled  in  Vii^inia, 
that  no  judgment  against  the  executors  can 
bind  the  heirs,  nor  in  any  manner  affect 
them ;  it  could  not  be  given  in  evidence 
against  them Id. 

4.  If  the  defence  set  up  by  the  defendants  in 
the  district  court  had  rested  on  the  presump- 
tion of  payment,  the  scire  f ados  against  the 
executor  would  undoubtedly  have  accounted 
for  the  delay,  and  have  rebutted  that  pre- 
sumption ;  but  the  statute  creates  a  positive 
bar  to  proceeding  on  any  judgment  on  which 
execution  has  not  issued,  unless  the  plaintiff 
brings  himself  within  one  of  the  exceptions 
of  the  act ;  proceedings  against  the  personal 
representative,  is  not  one  of  these  excep- 
tions.  Id. 

See  Gbahoert  ahd  Cham oirt  PRAoncn :  Pliab 

AND  Pliadinc. 


MANDAMUS. 

1.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a 
case  by  his  predecessor  in  office ;  by  the  law 
of  Louisiana,  and  the  rule  adopted  by  the 
district  court,  the  judgment,  without  the 
signature  of  the  judge,  cannot  be  enforced , 
it  is  not  a  final  judgment*  on  which  a  writ  of 
error  may  issue,  for  its  reversal  ;  without 
the  action  of  the  judge,  the  plaintiffs  can 
take  no  step  in  the  case ;  they  can  neither 
issue  execution  on  the  Judgment,  nor  reverse 
the  proceedings  by  writ  of  error.  On  a 
motion  for  a  mandamus^  the  court  heU  the 
district  judge  is  mistaken  in  supposing  that 
no  one  but  the  judge  who  renders  the'^udg- 
ment,  can  grant  a  new  trial ;  be,  as  the  suc- 
cessor of  the  predecessor,  can  exercise  the 
s^e  powers^  and  has  a  right  to  act  on  every 
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case  that  reiDains  undecided  upon  the  doc- 
ket, as  fully  88  his  predecessor  could  have 
done  ;  the  court  remains  the  same,  and  the 
change  of  the  incumbents  cannot,  and  ought 
not,  in  any  respect,  to  injure  the  rights  of 
Utigant  parties.  The  judgment  may  be 
erroneous,  but  this  is  no  reason  why  the 
judge  should  not  sign  it ;  until  his  signature 
be  affixed  to  the  judgment,  no  proceedings 
can  be  had  for  its  reversal ;  he  has,  there- 
fore, no  right  to  withhold  his  signature, 
where,  in  the  exercise  of  hie  discretion,  he 
does  not  set  aside  the  judgment.  The  court, 
therefore,  directed,  that  a  writ  of  mandamus 
be  issued,  directing  the  district  judge  to  sign 
the  judgment.  New  York  Lift  and  Fire. 
Insurance  Co.  v.  Wilton •291 

2.  On  a  mandamiiSy  a  superior  court  will  never 
direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  bo  exercised,  but  they 
will,  in  a  proper  case,  require  an  inferior 
court  to  decide.  But  so  far  as  regards  the 
case  under  consideration,  the  signature  of 
the  judge  was  not  a  matter  of  discretion  ;  it 
followed  as  %  necessary  consequence  of  the 
judgment,  unless  the  judgment  had  been  set 
aside  by  a  new  trial ;  the  act  of  signing  the 
judgment  is  a  ministerial  and  not  a  judicial 
act.  On  the  allowance  of  a  writ  of  error,  a 
judge  is  required  to  sign  a  ci tuition  to  the 
defendant  in  error ;  he  is  required,  in  other 
cases,  to  do  acts  which  are  not  'strictly 
judicial Id. 

8.  The  writ  of  mandamus  is  subject  to  the 
legal  and  equitable  discretion  of  the  court, 
and  it  ought  not  to  be  issued  in  cases  of 
doubtful  right ;  but  it  is  the  only  adequate 
mode  of  relief,  where  an  inferior  tribunal 
refuses  to  act  upon  a  subject  brought  pro- 
perly before  it. I<L 

4.  Motion  for  an  attachment  against  the  judge 
of  the  nothern  district  of  New  York,  for  a 
contempt  of  this  couil,  in  refusing  to  obey 
its  mafidamn%  directing  him  to  reinstate 
certain  suits  which  had  been  dismissed 
from  the  docket  of  that  court,  and  to  proceed 
to  adjudicate  thcni  according  to  law;  the 
motion  also  asked  for  a  ride  to  show  cause  why 
a  mafidamits  should  not  issue  to  the  district 
judge.  A  judge  must  exercise  his  discre- 
tion in  those  intermediate  proceedings  which 
take  place  between  the  institution  and  trial 
of  a  suit  *,  and  if  in  the  performance  of  this 
duty  he  acts  oppressively,  it  is  not  to  this 
court  that  application  is  to  be  made.  Ez 
parte  Marthi  Bradstreet ♦688 

6.  A  mandamus^  or  a  rule  to  show  cause  why 
a  mandamus  Bhould  not  issue,  is  asked  in  a 
case  in  which  a  verdict  has  been  given,  'or 
the  purpose  of  ordering  the  judge  to  enter  up 
judgment  upou  th$   verdict;    the  affidavit 
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itself  shows  that  judgment  m  suspended  for 
the  purpose  of  cuusidering  a  motion  which 
has  been  made  for  a  new  trial ;  the  verdict 
was  given  at  the  last  term,  and  we  under- 
stand it  is  not  unusual  m  the  state  of  New 
York,  for  a  judge  to  hold  a  motion  for  a  new 
trial  under  advisement  till  the  succeeding 
term  ;  there  is  then  nothing  extraordinary  in 
the  fact,  that  the  judge  should  take  lime  till 
the  next  term  to  decide  on  the  motion  for  a 
new  trial ;  this  court  entertains  no  doubt  of 
his  power  to  grant  it Id. 

MANDATE. 

See  Davis  v.  Packard^  *812  :   Progkkdimgs  of 

Statk  Courts. 

MARSHAL   OF  THE  DISTRICT  OF 
COLUMBIA. 

1.  The  marshal  of  the  district  nf  Columbia, 
upon  the  settlement  of  his  accounts  at  the 
treasury,  claimed  an  allowance  and  credit  by 
the  United  SUtes,  the  sum  of  $1111.02, 
being  the  amount  of  his  poundage  fees  on 
a  capias  ad  satis/acimdnm,  against  Joiin 
Gates,  at  the  suit  of  the  United  States,  and 
upon  which  Gsitcs  was  arrested  by  the  de- 
fendant, as  marshal,  and  committed  to  jail, 
and  afterwaixls  discharged  by  order  of  the 
United  States.  United  States  v.  Hing- 
gold *160 

2.  Admitting  the  defendant  in  an  execution  to 
be  liable  for  poundage,  if  the  plaintifT  relea- 
ses or  -ilischargcs  him,  and  thereby  deprives 
the  marshal  of  all  recourse  to  the  defendant, 
there  can  be  no  doubt,  that  the  plaintiff 
would  thereby  make  himself  responsible  for 
the  poundage Id, 

8.  By  the  statutes  of  Maryland,  relative  to 
poundage  fees,  in  force  in  the  county  of 
Washington,  in  the  district  of  Columbia,  the 
marshal  is  entitled  to  poundage  on  an  execu- 
tion executed,  and  they  fix  the  rate  of  allow- 
ance ;  those  statutes  do  not  designate  which 
of  the  parties  shall  pay  the  poundage. . . .  Id. 

4.  It  is  undoubtedly  a  general  rule,  that  no  court 
can  give  a  direct  judgment  against  the  United 
States  for  costs,  in  a  suit  to  which  they  arc 
a  party,  either  on  behalf  of  any  suitor,  or 
any  officer  of  the  government ;  but  it  by  no 
means  follows,  from  this,  that  they  are  not 
liable  for  their  own  costs.  No  direct  suit 
can  be  maintained  against  the  United  States ; 
but  when  an  action  is  brought  by  the  United 
States,  to  recover  money  in  the  hands  of  a 
party,  who  has  a  legal  claim  against  them 
for  costs ;  it  would  be  a  very  rigid  principle, 
to  deny  to  him  the  right  of  setting  up  such 
claim  in  a  court  of  justice,  and  turn  him 
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round  to  an  application  to  congress ;  if  the 
right  of  the  party  is  fixed  by  the  existing 
law,  there  can  be  no  necessity  for  an  appli- 
cation to  congress,  except  for  the  purpose  of 
remedy ;  and  no  snch  necessity  can  exist, 
when  this  right  can  properly  be  set  up  by 
way    of  defence  to  a  suit  by  the  United 

States Id, 

5.  The  discharge,  in  this  case,  was  absolute 
and  unconditional ;  and  the  marshal  had  no 
authority  to  hold  the  defendant  in  custody 
afterwards;  admitting  Gates  to  have  been 
liable  for  these  poundage  fees,  the  marshaFs 
power  or  right  to  compel  payment  from  him, 
was  taken  away  by  authority  of  the  United 
States,  the  plaintiff  in  the  suit ;  and  the  right 
of  the  marshal  to  claim  his  poundage  fees 
from  them,  is  thereby  clearly  established.  Id, 

MORTGAGOR  AND  MORTGAGEE. 

I.  A  mortgage  was  executed  and  recorded  in 
1809,  and  the  mortgagee  took  no  measures 
to  enforce  the  payment  of  the  money  due 
upon  it,  until  1821 ;  in  the  meantime,  the 
property  mortgaged  was  sold  by  the  mort- 
gagor, the  mortgagee  having  given  no  notice 
to  the  purchaser  of  his  lien.  If  the  mort- 
gagee never  did  assert  any  claim,  or  intimate 
its  existence  to  the  purchaser  or  her  friends, 
be  was  not  restrained  from  doing  so,  by  hav- 
ing released  it ;  but  the  mortgage  deed  was 
recorded,  and  this  is  considered  in  law  as 
notice  to  all  the  world,  and  dispenses  with 
the  necessity  of  personal  notice  to  the  pur- 
chasers ;  a  deed  cannot,  with  any  propriety, 
be  said  to  be  concealed,  which  is  placed  upon 
the  public  record,  as  required  by  law ;  nor 
can  a  previous  conveyance  and  deli  very  of  the 
title  deeds  to  a  purchaser,  be  justly  denomi- 
nated collusion,  because  a  subsequent  in- 
cumbrance is  taken  on  the  same  property. 
Common  prudence  would  have  directed  the 
purchaser  to  search  the  records  of  the  county, 
before  she  paid  the  purchase-money ;  had 
she  done  ro,  she  would  have  found  the  deed 
on  record ;  it  is  not  in  proof,  that  he  has  done 
any  act  to  deceive  or  mislead  her ;  he  bus 
been  merely  silent  respecting  a  deed  which 
was  recorded  as  the  law  directs.  Diek  v. 
BaUh •SO 

NEW  TRIAL. 

7.  A  motion  for  a  new  trial  is  always  addressed 
to  the  discretion  of  the  court,  and  this  court 
will  not  control  the  exercise  of  that  discre- 
tion by  a  circuit  court,  cither  by  a  writ  of 
mandam*i8^  or  on  a  certificate  of  division  be- 
tween the  judges.  JVew  York  Life  and  Fire 
Inturanet  Co,  v,  WiUtMi ♦291 

8  Par. — :U 


PARTNER  AND  PARTNERSHIP. 

1.  The  priority  of  the  United  Sutes  does  not 
extend  so  as  to  take  the  property  of  a  part- 
ner from  partnership  effects,  to  pay  a  sepa- 
rate debt,  due  by  such  partner  to  the  United 
States,  when  the  partnership  effects  are  not 
sufficient  to  satisfy  the  creditors  of  the  part- 
nership.   UniUd  Stqia  v.  Hack, »27 1 

2.  It  is  a  rule  too  well  settled  to  be  now  called  in 
question,  that  the  interest  of  each  partner 
in  the  partnership  property,  is  his  share  in  the 
surplus,  after  the  partnership  debts  are  paid ; 
and  that  surplus  only  is  liable  for  the  sepa- 
rate debts  of  such  partner. Id, 

8.  Construction  of  articles  of  copartnership,  as 
they  related  to  the  expenses  of  the  copartners. 
WUhert  v.  Wiihen, «865 


PLEAS  AND  PLEADING. 

1.  Action  of  debt,  brought  by  the  Bank  of 
)he  United  States,  upon  a  promissory  note, 
made  in  the  state  of  Kentucky,  dated 
the  25th  of  June  1822,  whereby,  sixty 
days  after  date,  Campl)ell,  Vaught  k  Co.,  as 
principals,  and  David  Campbell,  Steeles  and 
Donnally,  the  defendant,  as  sureties,  promised 
to  pay,  jointly  and  severally,  to  the  order  of 
the  president,  directors  and  company  of  the 
Bank  of  the  United  States,  $12,877,  negoti- 
able and  payable  at  the  office  of  discount  and 
deposit  of  the  said  bank,  at  Louisville,  Ken- 
tucky, value  received,  with  interest  thereon, 
at  the  rate  of  six  per  centum  per  annum 
thereafter,  if  not  paid  at  maturity.  The  de- 
claration contained  five  counts ;  the  fourth 
count  stated,  that  the  principal  and  sureties 
"  made  their  other  note  in  writing,"  Ate.,  and 
thereby  promised,  &c.  (following  the  lan- 
guage of  the  note),  and  then  proceeded  to 
aver,  **  that  the  said  note  in  writing,  so  as 
aforesaid  made,  at,  &c.,  was,  and  is,  a  writing 
without  seal,  stipulating  for  the  payment  of 
money;  and  that  the  same,  by  the  law  of 
Kentucky,  entitled  an  act,  kia,  (reciting  the 
title  and  annexing  the  enacting  clause),  is 
placed  upon  the  same  footing  with  sealed 
writings,  containing  the  same  stipulations, 
receiving  the  same  consideration  in  all  courts 
of  justice,  and,  to  all  intents  and  purposes, 
having  the  same  foroe  and  effect  as  a  writing 
under  seal ;"  and  then  concluded  with  the 
usual  assignment  of  the  breach  by  non-pay- 
ment of  the  note ;  the  fifth  count  differed 
from  the  fourth,  principally,  in  alleging, 
"  that  the  principals  and  sureties,  by  their 
certain  writing  obligatory,  duly  executed  by 
them,  without  a  seal,  bearing  date,  kc,,  and 
here  shown  to  the  court,  did  promise,  &c.," 
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and  contuned  a  like  averment  with  the  fourth, 
of  the  force  and  effect  of  such  aninBtru- 
ment,  by  the  laws  of  Kentucky ;  the  defend- 
ant demurred  generally  to  the  fourth  and 
fifth  counts,  and  Che  district  court  sustained 
the  demurrers.  The  fourth  and  fifth  counts 
are,  upon  general  demurrer,  good ;  and  the 
judgment  of  the  court  below,  as  to  them,  was 
of  law ;  and  the  averment  that  the  oontra<st 
was  made  in  Kentucky,  and  that,  by  the  laws 
of  that  state,  it  has  the  force  and  effect  of  a 
sealed  instrument,  does  not  vitiate  the  gen- 
eral structure  of  those  counts,  founding  a 
right  of  action  on  the  note  set  forth  thereon ; 
at  most,  they  are  surplusage ;  and  if  they  do 
not  add  to,  they  do  not  impair,  the  legal 
liability  of  the  defendant,  as  asserted  in  the 
other  parts  of  those  counts.  Bank  of  United 

8taie9  y.  Donnatty. »861 

2.  According  to  the  laws  of  Virginia,  the  de- 
fendant had  a  right  to  plead  as  many  several 
matters,  whether  of  law  or  fact,  as  he  should 
deem  necessary  for  his  defence,  and  he  plead> 
ed  nil  debet  to  the  first  three  counts  of  the 
declaration,  on  which  issue  was  joined ;  the 
defendant  also  pleaded  the  statutes  of  limita- 
tation  of  Virginia  to  the  other  counts ;  the 
court  held  the  plea  of  the  statute  of  limita- 
tations  a  good  bar  to  all  the  counts,  and  gave 
judgment  in  favor  of  the  defendant.  The 
statute  of  limitations  of  Virginia  provides, 
that  all  actions  of  debt,  grounded  upon  any 
lending  or  contract,  without  specialty,  shaU 
be  commenced  and  sued  within  five  years, 
next  after  the  cause  of  such  action  or  such 
suit,  and  not  after.  The  act  of  Kentucky  of 
the  4th  of  February  1812,  provides,  "  that  all 
writings  hereafter  executed,  without  a  seal  or 
seals,  stipulating  for  the  payment  of  money 
or  property,  or  for  the  performonce  of  any 
act,  duty  or  duties,  shall  be  placed  upon  the 
same  footing  with  sealed  writings,  containing 
the  like  stipulations,  receiving  the  same  con- 
sideration in  all  courts  of  justice,  and,  to  all 
intents  and  purposes,  having  the  same  force 
and  effect,  and  upon  which  the  same  species 
of  action  may  be  founded,  as  if  sealed  :**  Held^ 
that  the  statute  of  limitations  of  Virginia, 
precluded  the  plaintifTs  recovery  in  the  court 
where  the  action  was  instituted ;  the  statute 
pleaded  (the  statute  of  Kentucky),  not  being 
available  in  Virginia.  As  the  contract  upon 
which  the  original  suit  was  brought,  was 
made  in  Kentucky,  and  is  sought  to  be  en- 
forced in  the  state  of  Virginia,  the  decision 
of  the  case  in  favor  of  the  defendant,  upon 
the  plea  of  the  statute  of  limitations,  will 
operate  as  a  bar  to  a  subsequent  suit  in  the 
same  state ;  but  not  necessarily  as  an  extin- 
guishment of  the  contract  elsewhere,  and 
especially  in  Kentucky. Id, 


PRACTICE. 

1.  In  the  cases  where  constitutional  questloiis 
are  involved,  unless  four  judges  of  the  court 
concur  in  opinion,  thus  making  the  decision 
that  of  a  majority  of  the  whole  court,  it  is 
not  the  practice  of  the  court  to  deliver  any 
judgment,  except  in  cases  of  absolute  neces- 
sity. Briscoe  y.  ConunontDeaith  Bank  of 
Kentucky,  •118;  OUy  of  Nem  York  t. 
MUn ♦120 

2.  Four  judges  not  having  concurred  in  opinion 
as  to  the  constitutional  questions  argued  in 
these  cases,  the  court  directed  that  the  cases 
should  be  re-argued  at  the  next  term. . .  ./dL 

8.  A  party  may,  after  an  appeal  has  been  dis- 
missed for  informality,  if  within  five 
years,  bring  up  the  case  again.  Yeaton  v. 
Lenox *\^ 

4.  The  plaintiffs  united  severally  in  a  suit, 
claiming  the  return  of  money  paid  by  them 
on  distinct  promissory  notes,  given  to  the  de- 
fendants. They  are  several  contracts,  having 
no  connection  with  each  other ;  the  parties 
cannot  join  their  claims  in  the  same  bill.  Id. 

0.  Several  creditors  cannot  unite  in  a  suit  to 
attach  the  effects  of  an  absent  debtor ;  they 
may  file  their  separate  claims,  and  be  allowed 
payment  out  of  the  same  fund,  but  they  can- 
not unite  in  the  same  original  bill Id, 

6.  The  caption  of  the  bill  was  in  the  following 
terms :  "  Thomas  Jackson,  a  citizen  of  the 
state  of  Virginia,  William  Goodwin  Jackson 
and  Maria  Congreve  Jackson,  citzens  of  Vir- 
ginia, infants,  by  their  father  and  next  freind, 
the  said  Thomas  Jackson  v.  The  Beverend 
William  £.  Asbton,  a  citizen  of  the  state  of 
Pennsylvania.  In  equity."  In  the  body  of 
the  bill,  it  was  stated,  that  "  the  defendant  is 
of  Philadelphia."  The  title  or  caption  of 
the  bill,  is  no  part  of  it,  and  does  not  re- 
move the  objection  to  the  defects  in  the 
pleadings ;  the  bill  and  proceedings  should 
state  the  citizenship  of  the  parties,  to  give 
the  court  jurisdiction  of  the  case.  Jeuckmm 
V.  AehUm. •US 

7.  The  only  difficulty  which  could  arise  to  the 
dismissal  of  the  bill,  presenta  itself  upon  the 
statement,  "  that  the  defendant  is,  of  Phila- 
delphia." If  this  were  a  new  question,  the 
court  might  decide  otherwise ;  but  the  deci- 
sions of  the  court.  In  cases  which  have  hereto- 
fore been  before  it,  have  been  express  upon 
the  point Id, 

8.  On  the  opening  of  the  record  for  the  aqpi- 
ment  of  this  case,  it  was  found,  that  the  sum 
in  controversy  was  less  than  the  amount 
which,  according  to  the  act  of  congress, 
authorizes  a  writ  of  error,  except  on  a  special 
aJilocaiur,  from  the  circuit  court  of  the  dis« 
trict  of  Columbia  to  this  court ;  the  provis- 
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ioiiB  of  the  kw  pennlt  writs  of  error  to  be 
sued  out,  without  such  aUocaiurf  when  the 
sum  in  controversy  amounts  to  $1000  and 
upwards.     Untied  8taie$  y.  Rinffffold, . .  *250 

9.  On  the  application  of  the  counsel,  stating, 
tlie  questions  in  the  case  were  of  great  pub- 
lic importance,  and  were  required  to  be  de- 
termined, in  order  to  the  final  settlement  of 
other  accounts  in  which  the  same  principles 
were  involved,  the  court  gave  the  special 
tUheatitr Id. 

10.  A  declaration  in  ejectment  was  dated  the 
22d  May  1881,  and  judgment  was  rendered 
on  the  Hth  January  1882;  the  plaintiff  in 
ejectment  counted  on  a  demise  made  by 
Amos  Binney,  on  the  1st  January  1828;  his 
title,  as  shown  in  the  abstract,  oonmienoed  on 
the  17th  May  1828,  which  was  subsequent  to 
the  demise  on  which  the  plaintiff  counted; 
the  court  held,  that  although  the  demise  is  a 
fiction,  the  plaintiff  must  count  on  one,  which, 
if  real,  would  support  his  action.  The  counsel 
for  the  defendants  insisted,  that,  if  the  cause 
could  not  be  decided  on  its  supposed  real 
merits,  it  ought  to  be  remanded  to  the  circuit 
court,  for  the  purpose  of  receiving  such 
modifications  as  would  bring  before  this  court 
those  questions  of  law  on  which  the  rights  of 
the  parties  depend.  Where  error  exists  in  the 
proceedings  of  the  circuit  court,  which  will 
justify  a  reversal  of  its  judgment,  this  court 
may  send  back  the  cause,  with  such  instruc- 
tions as  the  justice  of  the  case  may  require ; 
but  if,  in  point  of  law,  the  judgment  ought 
to  be  affirmed,  it  is  the  duty  of  this  court  to 
affirm  it ;  this  court  cannot,  with  propriety, 
reverse  a  decision  which  conforms  to  law, 
and  remand  a  cause  for  further  prooeedings. 
Binney  v.  Cheetyteake  and  Ohio  Canal 
Co, •2M 

11.  In  the  circuit  court  of  Alexandria,  in  1817, 
several  suits  were  brought  against  sundry 
individuals,  who  had  assoeiated  to  form  a 
bank,  called  the  Merchants'  fiank  of  Alex- 
andria ;  the  proceedings  were  regularly  carried 
on  in  one  of  them,  brought  by  Romulus 
Riggs ;  and  a  decree  was  pronounced  by  the 
court,  from  which  the  defendants  appealed. 
On  a  hearing,  the  decree  was  reversed,  and  the 
oause  remanded  for  further  proceedings,  in 
conformity  with  certain  principles  prescribed 
in  the  decree  of  reversal  It  appeared,  that 
decrees  were  pronounced  in  all  the  causes, 
though  regular  proceedings  were  had  only  in 
the  case  of  Bomulus  Rlggs;  appeals  were 
entered  in  these  cases  from  the  decree  of  the 
court ;  under  such  circumstances,  the  court 
can  only  reverse  the  decree  in  each  case,  for 
want  of  a  bill.    Mandeville  v.  Burt. *256 

12.  The  whole  business  appearing  to  have  been 
oonducted  in  the  confidence  that  the  plead- 


ings in  the  case  of  Komulus  Higgs  could  be 
introduced  into  the  other  causes,  the  cases 
were  remanded  to  the  circuit  court,  with 
directions  to  allow  bills  to  be  filed,  and  to 
proceed  thereon  according  to  law Id. 

18.  The  district  judge  of  Louisiana  refused  to 
sign  the  record  of  a  judgment  rendered  in  a 
case,  by  his  predecessor  in  office ;  by  the  law 
of  Louisiana,  and  the  rule  adopted  by  the 
district  court,  the  judgment,  without  the  sig- 
nature of  the  judge,  cannot  be  enforced ;  it  is 
not  a  final  judgment,  on  which  a  writ  of 
error  may  issue,  for  its  reversal ;  without  tbe 
action  of  the  judge,  the  plaintiffs  can  take  no 
step  in  the  case ;  they  can  neither  issue  exe- 
cution on  the  judgment,  nor  Averse  the  pro- 
ceedings by  writ  of  error.    New  York  X.€/» 
and  Fire  Ineuranee  Co.  v.  Wilson *29i 

14.  On  a  motion  for  a  mandamut,  the  court 
held,  the  district  judge  was  mistaken  in  sup. 
posing  that  no  one  but  the  judge  who  reii. 
dered  the  judgment,  could  grant  a  new  trial. 
He,  as  the  successor  of  his  predecessor,  can 
exercise  tbe  same  powers,  and  has  a  right  to 
act  on  every  case  that  remains  undecided 
upon  the  docket,  as  fully  as  his  predecessor 
could  have  done;  the  court  remains  the 
same,  and  the  change  of  the  incumbents 
cannot,  and  ought  not,  in  any  respect,  to  in- 
jure the  rights  of  litigant  parties.  The  judg- 
ment may  be  erroneous,  but  this  is  no  reason 
why  tbe  judge  should  not  sign  it ;  until  his 
signature  be  affixed  to  tbe  judgment,  no 
proceedings  can  be  had  for  its  reversal ;  he 
has,  therefore,  no  right  to  withhold  his  signa- 
ture, where,  in  the  exercise  of  his  discretion, 
be  does  not  set  aside  the  judgment.  The 
court,  therefore,  directed  that  a  writ  of 
mandamua  be  issued,  directing  the  district 
judge  to  sign  the  judgment. M. 

]  6.  On  a  numdamue^  a  superior  court  will  never 
direct  in  what  manner  the  discretion  of  an 
inferior  tribunal  shall  be  exercised,  but  they 
will,  in  a  proper  case,  require  an  inferior 
court  to  decide;  but,  so  far  as  regards  the 
case  under  consideration,  the  signature  of 
the  judge  was  not  a  matter  of  discretion ;  it 
followed  as  a  necessary  consequence  of  the 
judgment,  unless  the  judgment  had  been  set 
aside  by  a  new  trial  The  act  of  signing  the 
judgment  is  a  ministerial  and  not  a  judicial 
act;  on  the  allowance  of  a  writ  of  error,  a 
judge  is  required  to  sign  a  citation  to  the  de- 
fendant in  error;  he  is  required,  in  other 
cases,  to  do  acts  which  are  not  strictly 
judicial Id. 

16.  A  pamphlet  relating  to  a  ctfUse  depending 
in  the  court,  was  sent  to  the  judges  at  their 
chamber,  by  the  agent  of  one  of  the  parties, 
without  the  knowledge  or  approbation  of  the 
counsel  in  the  case ;  the  practice  of  the  oourt 
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is  tei  to  ieoeiT«  or  examine  such  papers, 
maAtM  tbej  have  been  preaented  in  court, 
and  flhown  to  tbe  oppoeite  counsel.    MitchdL 

▼.  UnUedSiates. *807 

17.  An  appeal  vas  taken  at  the  Deoember  term 
180^,  of  Uie  cirooit  court  for  the  district  of 
CMaabia,  to  tiie  Januaiy  term  1888,  of  this 
eoliirt ;  but  the  appeal  was  not  entered  to  that 
l0rm,  but  inu»  entered  to  January  term  1884; 
the  case  being  caUed  for  aiigument,  tbe  de- 
folHlaiii  ashed  for  a  continuance,  which  was 
grailed  Brown  v.  Swann *4S6 

See  CoRTUiUAiiCB :    Dutus  on  Merchandisk: 

Frogxiduiob  of  Statk  €k>nRT8 :  Davis  v. 

Packard,  *Zli. 

FBIOBITY  OF  THE  UNITED  STATES. 

1.  The  priority  of  the  United  States  does  no 
eztoid  so  as  to  take  tbe  property  of  a  part- 
Mr  from  partnership  effects,  to  pay  a  sepa- 
rate debt,  due  by  such  partner  to  the  United 
States,  when  the  partnership  effects  are  not 
Bujficient  to  satisfy  the  creditors  of  the  part- 
nership.  United  SiaUsN,  Hack *271 

IVOOKBDINOS  OF  STATE  COURTS. 

1.  Ai  a  ftormer  term  of  this  court,  the  judgment 
oltfaeeowi  for  the  correction  of  errors  of  the 
ataAe  of  New  York,  was  reversed  in  this  case, 
this  eoot  being  of  opmion,  that  Charles  A. 
ihms  being  consul-general  of  the  king  of 
Baaeny,  was  exempted  from  being  sued  in 
the  staie  ooart,  and  that  by  reason  tliereof, 
Ae  jndgmeni  rendered  against  him  by  the 
eowt  for  the  correction  of  errors,  was  erro- 
■aana,  and  ordered  and  adjudged  that  the 
judgment  of  the  ooart  for  the  correction  of 
•fBors  should  be  and  the  same  was  thereby 
re^ecaed ;  and  that  the  cause  be  remanded 
to  the  oowi  for.  the  correction  of  errors, 
wMi  diaectioBS  to  conform  its  judgment  to 
this  ofNBMaL  A  mandate  issued  in  pursu- 
anee  of  this  judgment,  to  the  court  for  the 
cowectioB  of  errorp,  and  that  court  declared 
tnd  adiadgedf  **  that  a  consul-general  of  the 
fcing  tif  Saxony  is,  by  the  constitution  and 
la«B  of  the  United  States,  exempt  from  being 
in  a  state  couft ;"  and  that  court  for- 
adfadf^,  that  the  supreme  court  of  the 
of  New  York,  from  which  court  this 
earn  had  been  brought,  by  a  writ  of  error,  to 
the  court  of  errors  of  New  York,  was  a  court 
of  general  common-law  jurisdiction,  and  that 
4m ooart  of  errors  had  no  power,  jurisdiction 
or  arthority,  for  any  error  in  fact,  or  any 
error  than  such  as  appeared  upon  tbe  face  of 
the  record  of  die  proceedings  of  the  supreae 
to  refveme  a  judgment  of  that  court ; 


that  no  other  error  oould  be  assigBod  or  fe- 
garded  as  a  ground  of  reversal  of  the  judg- 
ment of  said  supreme  court  than  such  as  ap- 
peared upon  the  record  of  the  proceedings  of 
the  said  court,  and  which  related  to  questions 
actually  before  the  justices  of  that  court,  by 
a  plea  to  its  jurisdiction,  or  otherwise ;  and 
that  the  court  of  errors  was  not  authoriied 
to  notice  the  allegations  of  Davis,  assigned 
for  error  in  that  court,  that  he  was  omsiU- 
general  of  tbe  king  of  Saxony,  or  to  try  or 
regard  said  all^ation  ;  and  there  being  no 
error  on  the  face  of  the  record  of  the  pro- 
ceedings of  the  supreme  court  of  New  Yorlc, 
the  defendant  in  error  was  entitled  to  a  judg- 
ment of  affirmance,  according  to  the  laws  of 
that  state,  any  matter  assigned  for  error  in 
fact  to  the  contrary  notwithstanding.  The 
court  of  errors  further  declared,  that  for  any 
error  in  the  judgment  of  the  supreme  court 
or  its  proceedings,  assignable  for  error  in 
fact,  the  party  aggrieved  by  such  error  might 
sue  out  a  writ  of  error  ccram  vcbU,  return* 
able  to  the  supreme  court,  upon  whidi  the 
plaintiff  might  assign  errors  in  fact ;  and  if 
such  fact  was  admitted  or  found  by  the  ver- 
diet  of  the  jury,  the  supreme  court  might  re- 
voke their  judgment,  and  for  any  error  in  the 
judgment  of  the  supreme  court  upon  the  writ 
of  error  ooram  «o6u,  the  court  of  errors  had 
jurisdiction,  upon  a  writ  of  error  to  the 
supreme  court,  to  review  the  last  judgment 
The  defendants  on  error  having,  upon  the 
filing  of  the  mandate  to  the  supreme  court, 
applied  to  the  court  of  errors  to  dismiss  the 
writ  of  error  to  the  supreme  court  of  that 
state,  the  same  was  quashed,  and  the  defen- 
dants in  error  adjudged  to  recover  their  coats 
against  the  plaintiff  in  error.  If  the  jurisdic- 
tion of  tbe  court  for  the  correction  of  errors 
does  not,  according  to  the  laws  by  which  tbe 
judicial  system  of  New  York  is  organized, 
enable  that  court  to  notice  errors  in  fact  in 
the  proceedings  of  the  supreme  court,  not 
apparent  on  the  face  of  the  record,  it  is  diffi- 
cult to  perceive,  how  that  court  could  con- 
form its  judgment  to  that  of  this  court, 
otherwise  than  by  quashing  its  writ  of  error 
to  the  supreme  court ;  the  judgment  of  the 
court  of  errors  of  New  York  was  affirmed. 
Iknu  V.  Patkard *812 

RECORDING  OF  DEEDS. 

1.  The  acts  of  1716  and  1766  of  Maryland,  re- 
quhre  that  all  conveyances  of  land  shall  be 
enrolled  in  the  records  of  the  same  county 
where  the  lands,  tenements  or  hereditaments 
conveyed  by  such  deed  or  conveyance  do  lie, 
or  in  the  provincial  court,  as  the  case  may 
be.    Tbe  courts  of  Maryland  are  underatood 
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to  bsve  decided,  that  copies  of  deeds  thus 
enrolled  may  be  given  in  evidence.   IHek  v. 

Balch *»0 

S.  Copies  of  deeds  that  are  not  required  to  be 
enrolled,  cannot  be  admitted  in  evidence; 
but  deeds  of  bargain  and  sale  are,  by  the 
laws  of  the  state,  required  to  be  enrolled ; 
and,  by  the  uniform  tenor  of  the  decisions 
of  the  courts  of  the  state,  exemplifications  of 
records  of  deeds  of  bargain  and  sale  are  as 
good  and  competent  evidence  as  the  originals 
themselves I(L 


RULES  OF  OOURT. 

1.  The  20th  of  the  rules  made  by  this  court  at 
February  term  1822,  for  the  regulation  of 
proceedings  in  the  circuit  courts  in  equity 
causes,  prescribes,  '*  if  a  plea  or  demurrer  be 
overruled,  no  other  plea  or  demurrer  shall  be 
thereafter  received  ;  and  the  defendant  shall 
proceed  to  answer  the  plaintifTs  bill ;  and  if 
he  fail  to  do  so  within  two  calendar  months, 
the  same,  or  so  much  thereof  as  was  covered 
by  the  plea  or  demurrer,  may  be  taken  for 
confessed,  and  the  matter  thereof  be  decreed 
accordingly."  Bank  of  United  8tate$  v. 
WhiU,,,\ •262 

2.  By  the  terms  of  this  rule,  no  service  of  any 
copy  of  an  interlocutoiy  decree,  taking  the 
bill/>ro  oon/eMo,  is  necessary,  before  the  final 
decree ;  and  therefore,  it  cannot  be  insisted 
on  as  a  matter  of  right,  or  furnish  a  proper 
ground  for  a  bill  of  review.  If  the  circuit 
court  should,  as  matter  of  favor  and  discre- 
tion, cnlaiige  the  time  for  an  answer,  or  re- 
quire the  service  of  a  copy,  before  the  final 
decree  ;  that  may  furnish  a  ground  why  that 
court  should  not  proceed  to  a  final  decree, 
until  such  order  was  complied  with  ;  but  any 
omission  to  comply  with  it,  would  be  a  mere 
irregularity  in  its  practice ;  and  if  the  court 
should  afterwards  proceed  to  make  a  final 
decree  without  it,  would  not  be  error  for 
which  a  bill  of  review  lies ;  but  it  would  be 
to  be  redressed,  if  at  all,  by  an  order  to  set 
aside  the  decree  for  irregularity,  while  the 
court  retained  possession  and  power  over  the 
decree  and  the  cause Id, 

?.  No  practice  of  the  circuit  court,  inconsistent 
with  the  rules  of  practice  established  by  this 
court  for  the  circuit  courts,  can  be  admissible 
to  control  them Id. 


SALYAGB. 

JLnmuLTT    AMD   Admraltt    PRAOnOK: 
StraUon  v.  Jarvit,  *4. 


SBAlOfiirS  WA6W. 

I.  Seamen  have  a  lien  prior  to  that  ot<t]i»4i!Nd- 
er  of  a  bottomry-bond,  for  their  iRagse^;  but 
the  owners  are  also  persoiuilly  liable;f«cau4;Ii 
wages ;  and  if  the  bottomry  hoMer  is  com- 
pelled to  discharge  that  lien,  be  has  a  jnesult- 
ing  right  to  compensaCioii  over>agaiM(  the 


owners ;  in  the  same 


as  he  wouki 


hare,  if  they  had  previouslj  m^wtgaged  the 
ship.     7^  Vityin ♦ftSS 


SEIZURE  FOR  VIOLATION  OF 
REVENUE  LAWS. 


1.  A  seizure  was  made  in  the  port  of  New 
Orleans,  under  the  67th  eectkm  oi-tkB  a«t  of 
1799,  for  the  colkwtwn  of  doiisa,  whiob  au- 
thorizes the  collector,  where  he  shall  aatpect 
a  false  and  fraudulent  entry  to  ha?ie.been 
made  of  any  goods,  wares  and  merehmiiifles, 
to  cause  an  ezamioation  to  be  madA,  aad  if 
found  to  differ  from  the  entry,  the  OMiaban- 
dise  is  deolaeed  to  be  forfeited,'  ualess  it 
shall  be  made  to  appear  to  thecoHeeftor,  or 
to  the  court  in  which  a  pnMeealMi»if«r.  the 
forfeiture  shall  be  had,  that  saob»diff»snce 
proceeded  from  aocideni  or  •mistake,  aad  not 
from  an  intention  to  deffaud  the.  revenue. 
After  hearing  the  testimony  oflfeeed  in  the 
cause,  the  court  decreed  and  orderedfihat 
the  property  selaed  be  resiond  to  the  claim- 
ant, upon  the  payment  of  adut^  of  iUheen 
percenLA^  valorem;  that  the  liMte dis- 
missed, and  that  probabte  cauae  of  aeianre 
be  certified  of  reoord;  the  Unitod '  fliatea 
appealed  from  this  deeree.  United  Skitm  r. 
112  Caeke  of  Sugar, *277 

2.  The  court  not  being  able,  to  deokle,  from 
the  evidence  sent  up  with  the  raoord,.that 
the  article,  in  point  of  faot^ differed  faem  the 
entry  at  the  caatomhonse,  afflnned  the  decree 
of  the  court  below Id, 


SLAVERY   IN    THE    MBTRfCT   Of 
COLUMBIA. 

I.  The  plaintiflfs  in  error  filed  a  peMfon  for 
freedom,  in  the  circuit  ooort  of  the  United 
States  for  the  county  of  Wasliinglon,  and 
proved,  that  they  were  bom  in  the  sCnto  of 
Virginia,  as  slaves  of  Riehaid  Jk  Lee,  then 
deceased,  who  moved,  wHh  Ms  family.  Into 
the  county  of  Washington,  in  theiKftoiet  of 
Columbia,  aboot  the  year  I8I6,  Inavteg  the 
petitioners  reskling  in  Virginia  as  hie  aiwres, 
until  the  yeer  1820,  when  the  peiNlouer 
Barbara  was  temoved  to  the  eonniy  of 
Alexandria,  in    the  dfetrict    of  OrtMibla, 
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wnere  she  wm  lilred  to  Mrs.  Muir,  and  con- 
UnafKl  with  her,  thus  hire  j,  for  the  period  of 
one  jear ;  that  the  petitioner  Sam  was  in 
like  manner  removed  to'  the  county  of  Alex- 
andria, and  was  hired  to  General  Walter 
Jones,  for  a  period  of  about  five  or  six 
months.  That  after  the  expiration  of  the 
said  periods  of  hiring,  the  petitioners  were 
removed  to  the  said  county  of  Washington, 
where  they  contmued  to  reside,  as  the  slaves 
of  the  said  Richard  B.  Lee,  until  his  death, 
and  since,  as  the  slaves  of  his  widow,  the 
defendant  On  the  part  of  the  defendant  in 
error,  a  preliminary  objection  was  made  to 
the  jurisdiction  of  this  court,  growing  out  of 
the  act  of  congress  of  the  2d  of  April  1816, 
which  declares,  that  no  cause  shall  be 
removed  from  the  cirouit  court  for  the  dis- 
trict of  CSolumbia  to  the  supreme  court,  by 
appeal  or  writ  of  error,  unless  the  matter  in 
dispute  shall  be  of  the  value  of  $1000,  or  up- 
wards. The  matter  in  dispute  in  this  case, 
is  the  freedom  of  the  petitioners ;  the  judg- 
ment of  the  court  below  is  against  thMr 
claims  to  freedom ;  the  matter  in  dispute  is 
therefore,  to  the  plaintiffs  in  error,  the  value 
of  their  freedom,  and  this  is  not  susceptible 
of  a  pecuniary  valuation ;  had  the  judgment 
been,  in  favor  of  the  petitioners,  and  the 
writ  of  error  brought  by  the  party  claiming 
to  be  the  owner,  the  value  of  the  slaves,  as 
property,  would  have  been  the  matter  in  dis- 
pute, and  affidavits  might  be  admitted  to 
ascertain  such  value  ;  but  affidavits  estimat- 
ing the  value  of  freedom,  are  entirely  inad- 
missible ;  and  no  doubt  is  entertained  of  the 
jurisdiction  of  the  court  Lee  v.  Lee. .  .*44 
%  The  circuit  court  refused  to  instruct  the 
jury,  that  if  they  should  believe  from  the 
evidence,  that  the  bringing  the  petitioners 
from  Virginia  to  Alexandria,  by  their  owner, 
and  hiring  them  there,  was  merely  colorable, 
with  intent  to  evade  the  law,  then  the  peti- 
tioners were  entitled  to  their  freedom.  By 
the  Maryland  law  of  1796,  it  is  declared, 
that  it  shall  not  be  lawful  to  import  or 
bring,  into  this  state,  by  land  or  water,  any 
negro,  mulatto,  or  other  slave,  for  sale,  or  to 
reside  within  this  state ;  and  any  person 
brought  into  this  state  as  a  slave,  contrary  to 
Ibis  act,  if  a  slave  before,  shall  thereupon 
cease  to  be  the  property  of  the  person  so  im- 
porting, and  shall  be  free ;  and  by  the  act 
of  congress  of  the  27th  of  February  1801, 
it  is  provided,  that  the  laws  of  the  state  of 
Maryland,  as  they  then  existed,  should  be 
and  continue  in  force  in  that  part  of  the 
district  which  wa|B  ceded  by  that  state  to  the 
United  States.  The  Maryland  Uw  of  1796 
is,  therefore,  in  force  in  the  county  of  Wash- 
ington*   and  the    petitionera,    if    brought 
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directly  from  the  state  of  YirghiU  into 
the  county  of  Washington,  would,  under  the 
provisions  of  that  law,  be  entitled  to  their 
freedom.  By  the  act  of  congress  of  the  24th 
of  June  1812,  it  is  dechured,  **  that  hereafuc 
it  shall  be  lawful  for  any  inhabitant  or  in- 
habitants, in  either  of  the  said  counties 
Washington  and  Alexandria,  owning  and 
possessing  any  slave  or  slaves  therein,  to 
remove  the  same  from  one  county  into  the 
other,  and  to  ezeraise,  freely  and  fully,  all 
the  rights  of  property,  in  and  over  the  said 
slave  or  slaves  therein,  which  would  be 
exereised  over  him,  her  or  them,  in  the 
county  from  whence  the  removal  was 
made." Id, 

8.  The  court  erred  in  refusing  to  give  the 
fourth  instntction  prayed  on  the  part  of  the 
petitioner,  which  aslced,  that  it  should  be 
submitted  to  the  jury  whether,  from  the 
evidence,  the  bringing  of  the  petitioners 
from  Virginia  to  Alexandria,  and  the  hiring 
them  there,  was  not  merely  colorable,  with 
intent  to  evade  the  law Id, 

4.  Patrick  McCutchen,  of  Tennessee,  died  in 
1810,  having  previously  made  his  last  will 
and  testament ;  by  which  will,  among  other 
things,  he  bequeathed  to  his  wife  Hannah, 
during  her  natural  hfe,  all  his  slaves,  and 
provided,  that  they,  naming  them,  should, 
at  the  death  of  his  wife,  be  liberated  from 
slavery,  and  be  for  ever  and  entirely  set  free ; 
except  those  that  were  not  of  age,  or  should 
not  have  arrived  at  the  age  of  twenty-one  years 
at  the  death  of  his  wife ;  and  these  were  to 
be  subject  to  the  control  of  his  brother  and 
brother-in-law, until  they  were  of  age,at  which 
period  they  were  to  be  set  free ;  as  to  Roee, 
one  of  the  slaves,  the  testator  declared,  that 
she  and  her  children,  after  the  death  of  his 
wife,  should  be  liberated  from  slavery,  and 
for  ever  and  entirely  set  free.  Two  of  the 
slaves,  Elixa  and  Cynthia,  had  children  bom 
after  the  death  of  the  testator,  and  before 
the  death  of  bis  wife ;  nothing  was  said  in  the 
will  as  to  the  children  of  Eliza  and  Cynthia. 
After  the  decease  of  the  wife,  the  heirs 
of  the  testator  claimed  all  the  sUves,  and 
their  increase,  as  liable  to  be  distributed 
to  and  among  the  next  of  kin  of  the  testa, 
tor ;  alleging,  that  by  the  laws  of  Tennessee, 
slaves  cannot  be  set  free  by  last  will  and 
testament,  or  by  any  direction  therein ;  tjnat 
if  the  law  does  authorize  emancipation,  they 
are  still  slaves,  until  the  period  for  emanci- 
pation ;  and  that  the  increase,  bom  after  the 
death  of  the  testa tbr,  and  before  their  moth, 
ers  were  actually  set  free,  were  slaves,  and  as 
such  were  liable  to  be  distributed.  The  laws 
of  Tennessee  fully  authorize  the  emancipatkm 
of  slaves,  in  the  manner  provided  bv  the   aat 
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will  and  testament  of  Patrick  McCatchen. 
MeCuUhm  v.  Mar$haU *220 

5.  Ab  a  general  proposition,  it  would  seem  a 
little  extraordinary, to  contend,  that  the  owner 
of  property  is  not  at  liberty  to  renounce  his 
right  to  it,  either  absolutely,  or  in  any  modi- 
fi^  manner  he  may  think  proper ;  as  between 
the  owner  and  his  slave,  it  would  require  the 

'most  explicit  prohibition  by  law,  to  restrain 
this  right.  Considerations  of  policy,  with 
respect  to  this  species  of  property,  may  justify 
legislative  regulation,  as  to  the  guards  and 
checks  under  which  such  manumission  shall 
take  place;  especially  so  as  to  provide  against 
the  public's  becoming  chargeable  for  the 
maintenance  of  slaves  so  manumitted.  .../</. 

6.  It  is  admitted  to  be  a  settled  rule  in  the  state 
of  Tennessee,  that  the  issue  of  a  female 
slave  follows  the  condition  of  the  mother ;  if, 
therefore,  Eliza  and  Cynthia  were  slaves, 
when  their  children  were  bom,  it  will  follow, 
as  matter  of  course,  that  their  children  are 
slaves  also.  If  this  was  an  open  question,  it 
might  be  urged  with  some  force,  that  the  con- 
dition of  Eliza  and  Cynthia,  during  the  life 
of  the  widow,  was  not  that  of  absolute 
slavery;  but  was,  by  the  will,  converted  into 
a  modified  servitude,  to  end  upon  the  death 
of  the  widow,  or  on  their  arrival  at  the  age  of 
twenty-one  years,  should  she  die  before  that 
time ;  if  the  mothers  iiere  not  absolute  slaves, 
but  held  in  the  condition  just  mentioned,  it 
would  seem  to  follow,  that  their  children 
would  stand  in  the  same  condition,  and  be 
entitled  to  their  freedom  on  their  arrival  at 
twenty-one  years  of  age.  But  the  course  of 
decisions  in  the  state  of  Tennessee,  and  some 
other  states  where  slavery  is  tolerated,  goes 
very  strongly,  if  not  conclusively,  to  establish 
the  principle,  that  females  thus  situated,  are 
considered  slaves ;  that  it  is  only  a  conditional 
manumission,  and  until  the  oentingenoy  hap- 
pens, upon  which  the  freedom  is  to  take 
effect,  they  remain  to  all  intents  and  pur- 
poses,  absolute  slaves.  The  court  do  not  mean 
to  disturb  this  principle;  the  children  of 
Eliza  and  Cynthia  must,  therefore,  be  consid- 
ered slaves IeL 

STAT  OF  PB0CEEDIN6S. 

1.  Several  persons  were  made  defendants,  who 
were  not  parties  or  privies  to  the  suit  at  law, 
and  no  jurisdiction  as  to  them  can  be  exercis- 
ed, by  this  or  the  circuit  court ;  but  as  there 
appear  to  be  matters  of  equity  in  the  case, 
which  may  be  investigated  by  a  state  court ; 
It  would  be  reasonable  and  just,  to  stay  all 
proceedings  on  the  judgment,  until  the  com- 
phunants  shall  have  time  to  seek  relief  from 
ft  state  court  Ihmn  v.  Clarke, *1 


SUPREME  COURT  OF  THE  UKITEO 

STATES. 

1.  In  cases  where  constitutional  questions  are 
involved,  unless  four  judges  of  the  court 
concur  in  opinion,  thus  making  the  decision 
that  of  a  majority  of  the  whole  court,  it  is  not 
the  practice  of  the  court,  to  deliver  any  judg- 
ment, except  in  cases  of  absolute  necessity. 
Brueoe  v.  Commonwealth  Bank  of  Ken- 
tucky, »118 ;  Cxiy  of  New  York  v.  MUn,  »120 

2.  Four  judges  not  having  concurred  in  opinion 
as  to  the  constitutional  questions  argued 
in  these  cases,  the  court  directed  that  they 
should  be  re-argued  at  the  next  term. .,,Id. 


SURETIEa 

1.  The  sureties  in  the  bond  of  a  contractor, 
given  to  secure  the  performance  of  a  contract 
for  the  supply  of  rations  for  the  troops  of  the 
United  States,  are  not  responsible  for  any 
balance  in  the  hands  of  the  principal,  at  the 
expiration  of  the  contract,  of  advances  made 
to  him,  not  on  account  of  that  particular 
contract  exclusively,  but  on  accx)unt  of  that 
and  other  contracts,  as  a  common  fund  for 
supplies;  where  accounts  of  the  supplies, 
the  expenditures  and  the  funds,  had  all  been 
throughout  blended  indiscriminately  by  both 
parties,  and  no  separate  portion  had  been 
designated,  or  set  apart  for  the  contract  of 
1818.  United  Statee  v.  Orr'e  AdminUtra- 
tar *899 

2.  To  say,  that  the  sureties  in  the  bond  should 
be  liable  for  the  whole  balance,  would  be  to 
say,  that  they  should  be  liable  for  advances 
made  under  any  other  contracts ;  and  if  not 
liable  for  the  whole,  the  very  case  supposed 
in  the  instruction  precludes  the  possibility  of 
any  legal  separation  of  the  items  of  the  bal- 
ance ;  each  and  all  of  them  are  blended,  per 
my  ei  per  UnU,  as  a  common  fund.  The  case, 
indeed,  in  the  principles  which  must  govern 
it,  ranges  itself  under  that  large  class  of 
cases,  where  a  party,  bound  for  the  fidelity 
of  a  clerk  or  other  agent  of  A.,  as  keeper  of 
his  money  or  accounts,  is  held  not  liable  for 
acts  done  as  the  keeper  of  the  money  or 
accounts  of  A.  and  B.  And  in  the  present 
suit,  there  is  no  difference  in  point  of  law  be 
tween  the  liability  of  the  principal  and  that 
of  the  sureties  upon  the  bond ;  it  is  the  same 
contract,  as  to  both;  and  binds  both  or 
neither.  The  United  States  are  not,  however, 
without  remedy ;  for  there  can  be  no  doubt, 
that  an  action  in  another  form  would  lie 
against  the  contractor,  for  any  balance,  how. 
ever  received,  which  remained  unexpended  in 
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his  hands,  after  the  termination  of  the  service 
for  which  the  advances  were  made Id. 

See  Contract:    Etidbmcbi    Triasubt   Tran- 
script. 

TEEASURY  TRANSCRIPT. 

1.  A  treasury  transcript,  produced  in  evidence 
by  the  United  States,  in  an  action  on  a  bond 
for  the  performance  of  a  contract  for  tiie 
supply  of  rations  to  the  troops  of  the  United 
States,  contained  items  of  charge  which  were 
not  objected  to  by  the  defendant ;  the  defcn- 
dant  objected  to  the  following  items,  as  not 
proved  by  the  transcript :  "  February  19th, 
1818,  for  warrant  1680,  favor  of   Richard 

.  Smith,  dated  27th  December  1817,  and  11th 
of  February  1818,  |20,000.''  And  on  the 
1 1th  of  April,  of  the  same  year,  another  charge 
was  made  **  for  warrant  No.  1904,  for  the 
payment  of  his  two  drafts,  favor  of  Alexan- 
der HcCormick,  dated  11th  and  17th  of 
March  1818,  for  $10,000."  And  on  the  14th 
of  May,  of  the  same  year,  a  charge  was  made 
"  for  warrant  No.  2038,  being  in  part  for  a 
bill  of  exchange  in  favor  of  Richard  Smith  for 
$20,000,  $12,882.78.'*  And  one  other  warrant 
was  charged  June  22d,  **  for  a  bill  of  exchange 
in  favor  of  Richard  Smiih,  dated  June  22d, 
1810,  $4000;  and  aLso  a  warrant  to  Richard 
Smith,  per  order,  for  $8000.*'  These  items, 
the  circuit  court  instructed  the  jury,  were 
not  sufficiently  proved,  by  being  charged  in 
the  account  and  certified  under  the  act  of 
congress.  The  officers  of  the  treasury  may 
well  certify  facts  which  come  under  their 
official  notice,  but  they  cannot  certify  those 
which  do  not  come  within  their  own  knowl- 
edge ;  the  execution  of  bills  of  exchange,  and 
orders  for  money  on  the  treasury,  though 
they  may  be  '*  connected  with  the  settlement 
of  an  account,**  cannot  be  officially  known  to 
the  accounting  officers.  In  such  cases,  bow- 
eVer,  provision  has  been  made  by  law,  by 
wjitfch  such  instruments  are  made  evidence, 
without  proof  of  the  handwriting  of  the 
drawer;  the  act  of  congress  of  the  Sd  of 
March  1797,  makes  all  copies  of  papers  relat- 
ing to  the  settlement  of  accounts  at  the  treas- 
ury, properly  certified,  when  produced  in 
court,  annexed  to  the  transcript,  of  equal 
validity  with  the  originals;  under  that  provis- 
ion, had  copies  of  the  bills  of  exchange  and 
orders,  on  which  these  items  were  paid  to 
Sn^'th  and  McCormick,  been  duly  certified 
and  annexed  to  the  transcript,  the  same 
effect  must  have  been  given  to  them  by  the 
drcuit  court,  as  if  the  original  had  been  pro- 
duced and  proved.  And  every  transcript  of 
accounts  from  the  treasury,  which  contains 
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items  of  payments  i^ade  to  others,  on  the 
authority  of  the  person  charged,  should  h^ve 
annexed  to  it  a  duly  certified  copy  of  the  in 
strument  which  authorized  such  payments ; 
and  so,  in  every  case,  where  the  government 
endeavors,  by  suit,  to  hold  an  individual' 
liable  for  acts  of  his  agent ;  the  agency,  on 
which  the  act  of  the  government  was  found- 
ed, should  be  made  to  appear  by  a  duly  cer- 
tified copy  of  the  power.  The  defendant 
would  be  at  liberty  to  impeach  the  evidence 
thus  certified :  and,  under  peculiar  circum- 
stances of  alleged  fraud,  a  court  might  re- 
quire the  production  of  the  original  instru- 
ment; this,  however,  would  depend  upon 
the  exercise  of  the  discretion  of  the  court, 
and  could  only  be  enforced  by  a  continuance 
of  the  cause,  until  the  original  should  be  pro- 
duced.   United  Staien  v.  Jones, *87n 

2.  The  following  item  in  the  treasury  transcript 
was  not  admissible  in  evidence :  "  To  accounts 
transferred  from  the  books  of  the  second 
auditor  for  this  sum,  standing  to  his  debit 
under  said  contract,  on  the  books  of  the 
second  auditor,  transferred  to  his  debit  on 
chose  of  this  officer,  $45,000.*^  The  act  of 
congress,  in  making  a  "  transcript  from  the 
books  and  proceedings  of  the  treasury  '*  evi- 
dence, does  not  mean  the  statement  of  an 
account  in  gross,  but  a  statement  of  the 
items,  both  of  the  debits  and  credits,  as  they 
were  acted  upon  by  the  aooounting  officers 
of  the  department.  On  the  trial,  the  defend- 
ant will  be  allowed  no  credit  on  vouchers, 
which  have  not  been  rejected  by  the  treasury 
officers,  unless  it  was  not  in  his  power  to 
have  produced  them ;  and  how  oould  a  proper 
effect  be  given  to  this  provision,  if  the  cre- 
dits be  charged  in  gross  ?  The  defendant  is 
unquestionably  entitled  to  a  detailed  state- 
ment of  the  items  which  compose  his  ac- 
count   Id. 

8.  The  defendant,  in  an  action  by  the  United 
States,  where  a  treasury  transcript  is  produc- 
ed in  evidence  by  the  plaintiffs,  is  entitled  to 
the  credits  given  to  him  in  the  account;  and 
in  claiming  those  credits,  he  does  not  waive 
any  objection  to  the  items  on  the  debit  side 
of  the  account ;  he  is  unquestionably  entitled 
to  the  evidence  of  the  decision  of  the  treas- 
ury officers  upon  his  vouchers,  without  refer- 
encc  to  the  charges  made  against  him ;  and 
he  may  avail  himself  of  that  decision,  with- 
out in  any  degree  restricting  his  right  to 
object  to  any  improper  charge.  The  credits 
were  allowed  the  defendant  on  the  voucheni 
alone,  and  without  reference  to  the  particular 
items  of  demand  which  the  government 
might  have  against  him  ;  and  the  debits,  as 
well  as  the  credits,  must  be  established  on 
distinct  and  legal  evidence Id 
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4,  The  defendant  is  entitled  to  a  certified  state- 
ment of  his  credits,  as  allowed  by  the  ac- 
counting officers,  and  he  has  a  right  to  claim 
the  full  benefit  of  them,  in  a  suit  by  the  gov- 
ernment; and  under  no  circumstances  has 
the  government  a  right  to  withdraw  credits 
which  have  been  fairly  allowed Id, 

6.  The  law  has  prescribed  the  mode  by  which 
treasury  accounts  shall  be  made  evidence,  and 
whilst  an  individual  may  claim  the  benefit  of 
this  rule,  the  government  can  set  up  no  ex- 
emption from  its  operation.  In  the  perform- 
ance of  their  official  duty,  the  treasury  offi- 
cers act  under  the  authority  of  law  ;  their  acts 
are  public,  and  affect  the  rights  of  individ- 
oals  us  well  as  those  of  the  government ;  in 
the  adjustment  of  an  account,  they  sometimes 
act  judicially,  and  their  acts  are  all  recorded 
on  the  books  and  files  of  the  treasury  depart- 
ment ;  so  far  as  they  act  strictly  within  the 
rules  prescribed  for  the  exercise  of  their 
powers,  thoir  decisions  are,  in  effect,  final ; 
for  if  an  appeal  be  made,  they  wiil  receive 
judicial  sanction.  Accounts  amounting  to 
many  millions  annually,  coma  under  the  ac- 
tion of  these  officers ;  it  is,  therefore,  of  great 
importance  to  the  public,  nnd  to  individuals, 
that  the  rules  by  which  they  exercise  their 
powers,  should  be  fixed  and  known Id. 

6  In  every  treasury  account  on  which  suit  is 
brought,  the  law  requires  the  credits  to  be 
stated  as  well  as  the  debits ;  these  credits  the 
officers  of  the  government  cannot  properly 
either  suppress  or  withhold ;  they  are  made 
evidence  in  the  case,  and  were  designed  by 
the  law  for  the  benefit  of  the  defendant.  Id. 

7.  0.  made  a  contract  with  the  government  to 
supply  the  troops  of  the  United  States  with 
rations,  within  a  certain  district,  and  executed 
a  bond  and  contract  agreeable  to  the  usages 
of  the  war  department ;  the  United  States 
brought  an  action  against  0.  on  the  bond, 
and  gave  in  evidence  the  contract  annexed  to 
the  bond,  and  a  treasury  statement,  which 
showed  a  balance  against  0.;  the  United 
States  also  gave  in  evidence  another  tran- 
script, to  prove  that  0.,  under  a  previous 
account,  had  been  paid  a  balance  of  $19,- 
149.01,  stated  to  be  due  to  him,  which  was 
paid  to  his  agent,  under  a  power  of  attorney, 
and  the  receipt  for  the  same  indortsed  on  the 
back  of  the  account  The  circuit  court  in- 
stmcted  the  jury,  that  the  second  transcript 
was  not  evidence,  per  m,  to  establish  the 
items  charged  to  0.:  Ileld^  that  there  was 
no  error  in  this  instruction.  Unifrd  Staiet  y, 
J<me8, ♦SST 

8.  The  counsel  for  the  United  States  also  gave 
in  evidence  the  power  of  attorney  to  R.  Smith, 
mild  his  receipt,  proved  by  Smith,  that  the 
money  received  by  him,  under  the  said  power 


of  attorney,  was  applied  to  the  credit  of  0., 
in  the  Bank  of  the  United  States,  at  Wash- 
ington ;  which  payment  the  witness  supposed 
was  made  known  to  0.,  though  he  could  not 
speak  positively  on  the  subject,  as  he  did  not 
communicate  the  information  to  him.     And 
the  counsel  who  offered  this  evidence  stated, 
that  he  offered  it  to  show  that  the  accounts 
between  0.  and  the  government,  under  the 
contract  of  the  16th  of  January  1817,  had 
been   settled   up  to  that  time,  and  that  the 
balance  of    $19,149.01    had   been   paid    to 
Smith,  as  the  agent  of  O.,  and  that  he  offer- 
ed the  evidence  for  no  other  purpose.     The 
counsel  for  the  United  States  then  gave  in 
evidence  to  the  jury,  a  subsequent  account 
between  0.,  and  the  government,  under  the 
contract.   And,  on  the  prayer  of  the  defend- 
ant, the  circuit  court   instructed  the  jury, 
"  that  the  said  accounts  were  not  competent 
per  M,  upon  which  to  charge  the  defendant, 
or  his  intestate,  for  any  sums   therein   con- 
tained, further  than  the   mere   payment  of 
money  from  the  treasury  to  the  said  intestate, 
or  to  his  authorized  agent"     The  items  em- 
braced by  this  instruction  were  charges  made 
against  0.,  for  the  acts  of  certain   persons, 
alleged  to  be  his  agents,  without  annexing  to 
the  transcript  copies  of  any  papers  showing 
their  agency,  or  offering  any  proof  that  they 
acted  under  the  authority  of  0.;  the  circuit 
court,  therefore,  properly  instnicted  the  jury, 
that  the  transcript,  per  <«,  did  not  prove  these 
item  8 Id. 

9.  The  plaintiffs  then  proved  by  R.  S.,  that  he 
received,  as  the  agent  of  0.  $6350.99,  on 
warrant  Ko.  6471,  under  the  contract,  and 
that  the  same  was  applied  to  the  credit  of  0. 
in  the  Bank  of  the  United  States,  at  Wash- 
ington, of  which  payment  the  witness  be- 
lieved 0.  had  notice;  the  counsel  for  the 
plaintiffs  stated,  that  they  confined  their 
claim  to  the  above  item,  which  was  the  first 
one  charged  in  the  treasury  account  exhibit- 
ed. The  counsel  for  the  defendant  then 
moved  the  court  to  instruct  the  jury,  that 
this  account,  as  also  the  preceding  one 
offered  in  evidence  by  the  plaintiffs,  wa9 
evidence  for  the  defendant,  of  the  items  of 
credits  contained  in  either;  and  that  in  claim- 
ing them,  he  did  not  admit  the  debits;  which 
instruction  was  given  by  the  court,  and  to 
which  an  exception  was  taken.  This  instruc- 
tion involves  the  same  question  which  has 
already  been  decided,  between  the  same 
parties,  at  the  present  term ;  there  was  no 
error  in  giving  the  instruction Id. 

10.  In  the  further  progress  of  the  trial,  the 
plamtiffs  offered  to  withdraw  from  the  jury 
the  said  two  accounts  mentioned  in  the  pre 
ceding  exception,  and  all  the  evidence  con- 
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neeted  with  said  aocoants,  to  which  the  de- 
fendant's counsel  objected,  and  the  court  re- 
fused the  motion.  A  treasury  account  which 
contains  credits  as  well  as  debits,  is  eridence 
for  the  defendant  as  well  as  the  government ; 
and  unless  there  be  an  abandonment  of  the 
suit  by  the  counsel  for  the  government,  it  has 
DO  right  to  withdraw  from  the  jury,  any  part 
of  the  credits  relied  on  by  the  defendant.  Id, 
1 1.  The  circuit  court,  on  the  prayer  of  the  de- 
fendant instructed  the  jury,  that  the  trans- 
cript from  the  boolu  and  proceedings  of  the 
treasury,  could  only  be  regarded  as  establish- 
ing such  of  the  items  of  debit,  in  the  account 
stated  in  the  said  transcript,  as  were  for 
moneys  disbursed  through  the  ordinary  chan- 
nels of  the  treasury  department,  where  the 
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transactions  are  shown  by  its  boolES,  and 
where  the  officers  of  the  department  must 
have  had  official  knowledge  of  the  facta 
stated ;  but  that  the  transcript  was  evidence 
for  the  defendant  of  the  full  amount  of  the 
credits  therein  stated  ;  and  that,  by  relying  on 
the  said  transcript,  as  evidence  of  8uch  credits, 
the  defendant  did  not  admit  the  correctness 
of  any  of  the  debits  in  the  said  account,  of 
which  the  transcript  was  not,  per  §e,  evi- 
dence ;  and  that  the  said  transcript  was  not, 
per  M,  evidence  of  any  of  the  items  of  debit 
therein  stated,  except  the  first.  The  correct* 
ness  of  the  principle  laid  down  by  the  circuit 
court  in  this  instruction,  has  been  recognised 
by  this  court,  in  a  case  between  the  same 
parties,  at  the  present  term Id. 
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